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WiNKLEMANS  V.  The  Des  Moines  Nobthwestebn  RW  Co. 

1.  Continuance:  facts  warranting  denial  of.    A  motion  for  the 

continuance  of  this  cause  was  properly  overruled,  because  it  appears 
from  the  facts  of  the  case  (see  opinion)  that  the  moving  party,  notwith- 
standing the  grounds  of  its  motion,  had  ample  time  to  produce  its  wit- 
nesses, and  was  not  prejudiced  by  the  ruling  of  the  court. 

2.  Hailroads;  right  of  way:  damages.    Where  a  railway  company, 

in  laying  its  road  across  a  farm,  destroys  a  valuable  spring,  that  fact 
should  be  considered  in  estimating  the  damages,  and  evidence  as  to  the 
character  of  the  spring,  and  of  its  destruction,  is  admissible. 
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3.  :  ;  :  EVIDENCE.  A  witness  who  is  called  to  tes- 
tify as  to  the  damages  to  a  farm  arising  from  the  taking  of  a  portion  of 
it  for  railway  purposes,  may  testify  as  to  what  other  lands  sold  for  in 
the  same  neighborhood,  for  the  purpose  of  showing  his  knowledge  of 
the  value  of  land  in  that  vicinity;  and,  for  the  same  purpose,  he  may 
state  what  he  has  heard  others  say  concerning  sales  of  land  made  by 
them. 

4.  Practice:  cross-examination.     Where    defendant's  counsel  were 

absent  during  the  examination  in  chief  of  plaintiff  on  his  own  behalf, 
it  was  not  competent  to  require  him,  by  general  questions  on  cross-exam- 
ination, to  make  a  recital  uf  what  he  had  testified  in  chief. 

5.  Railroads:  right  op  way:  damages:  whole  farm  to  be  consid- 

ered. On  a  question  of  damages  caused  tp  a  body  of  land  used,  im- 
proved and  occupied  as  one  farm,  by  the  construction  of  a  railroad 
across  the  same,  the  whole  farm  must  be  considered,  and  testimony 
offered  as  to  the  damage  to  separate  portions  of  the  farm  was  properly 
excluded. 

6.  :  : :  evidence.    On  the  trial  of  such  question,  it 

was  not  competent  to  ask  the  commissioners,  who  had  assessed  the  dam- 
ages in  the  first  instance,  whether  their  assessment  correctly  expressed 
tkeir  judgment;  but  they  might  be  asked  for  their  judgment  at  the 
time  of  the  trial  on  appeal. 

7.  : :  :  .    Where  a  spring  was  destroyed  by  a 

right  of  way  taken  for  a  railway,  it  was  not  error,  in  a  trial  of  the 
question  of  damages  to  the  land,  to  allow  one  of  the  company's  wit- 
nesses, who  had  testified  to  the  damage,  to  be  asked  on  cross-examina- 
tion how  much  damage  the  destruction  of  a  spring  of  a  certain  capacity 
would  be  to  the  land. 

practice:   special  interrogatories.    In 


submitting  to  a  jury  a  cause  involving  the  damages  caused  by  taking 
the  right  of  way  through  a  farm  for  a  railroad,  the  court  properly  re- 
fused to  submit  special  interrogatories,  asking  the  opinion  of  the  jury  as 
to  the  damages  to  separate  parts  of  the  farm,  and  other  interrogatories 
which  related  to  questions  not  involved  in  the  case. 
9.  :  :  EXTENT  OP  right:  statute  construed.  The  restric- 
tion as  to  what  is  '^necessary,"  in  section  1241  of  tho  Code,  applies  to 
the  quantity  of  land  to  be  taken  for  right  of  way,  and  not  to  the  quantity 
of  earth,  gravel,  stone,  timber,  etc.,  which  may  be  removed  from  the 
land  condemned.  But  the  railroad  company  may  not  wantonly  destroy 
timber,  or  use  earth,  etc.,  for  other  purposes  than  those  provided  in  the 
statute. 

Appeal  from  Carroll  Circuit  Court. 
Wednesday,  Octobeu  17. 
This  is  a  proceeding  for  the  condemnation  of  a  right  of 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1883.  13 

WiDklemans  v.  The  Des  Moines  Northwestern  E*y  Co. 

way  for  the  defendant's  railroad  through  the  farm  of  the 
plaintiff.  The  sheriff's  jury  appraised  the  plaintiff's  damages 
at  8500.  The  plaintiff  appealed,  and  a  trial  by  jury  was  had 
in  the  circuit  court,  and  the  damages  were  assessed  at  $2,100. 
The  defendant  appeals. 

Parsons  <&  liunnels,  for  appellant. 

McDuffie  cfe  Howard  and  77".  Potter^  for  appellee. 

RoTHBocK,  J. — I.  The  farm  of  the  plaintiff  is  situated  in 
Greene  county.  The  appeal  from  the  assessment  of  the 
1.  roNTiNu-  sheriff's  jury  was  taken  to  the  October  term, 
^vair^ntfn^  1881,  of  the  circuit  court  for  that  county.  The 
denial  of.  parties  appeared  at  that  term  and,  upon  the  ap- 
plication of  the  defendant,  the  place  of  trial  was  changed  to 
the  circuit  court  of  Carroll  county.  At  the  January  term, 
1882,  the  cause  was  continued  upon  the  application  of  the 
defendant.  At  the  September  term,  1882,  and  on  the 
twenty-sixth  day  of  that  month,  the  cause  was  reached  for 
trial  in  the  regular  course  of  the  business  of  the  term.  The 
plaintiff  appeared  with  his  counsel,  and,  no  one  appearing 
for  the  defendant,  a  jury  was  impaneled  to  try  the  cause, 
and  the  plaintiff  was  examined  as  a  witness,  and  the  court 
adjourned  until  9  o'clock,  September  27,  at  which  time  the 
defendant's  counsel  appeared  and  iiled  a  motion  asking  that 
the  trial  be  set  for  some  future  day  in  the  term,  not  earlier 
than  Friday  of  that  week.  In  an  affidavit  filed  with  the 
motion,  it  was  stated  that  it  would  be  possible  for  the  defend- 
ant, with  great  effort,  to  prepare  for  trial,  if  two  days  weie 
allowed  him  therefor.  The  motion  was  overruled,  and  on 
that  day  the  trial  of  the  cause  proceeded  until  the  evidence 
of  the  plaintiff  was  introduced,  and,  by  agreement  of  par- 
ties, further  proceedings  were  postponed  until  the  moniing 
of  September  28.  The  trial  was  not  resumed  until  the 
twenty-ninth  of  September.  On  that  day  a  portion  of  the 
defendant's  evidence  was  introduced,  and  on  the  thirtietli  of 
September  the  taking  of  the  evidence  was  concluded. 
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Counsel  for  defendant  claim  that  the  court  erred  in  over- 
ruling the  motion  to  set  the  cause  down  for  trial  at  some 
future  day  of  the  term.  The  affidavit  made  by  counsel  in 
excuse  for  failure  to  appear  when  the  cause  was  reached  foi 
trial  is  quite  voluminous.  It  recites  the  fact  that  one  mem- 
ber of  the  partnership  of  counsel  for  defendant  was  then, 
and  had  been,  very  dangerously  sick.  It  also  sets  forth 
pressing  business  engagements  of  the  other  partner,  his 
necessary  attendance  upon  other  courts,  and  his  sickness, 
besides  other  grounds  of  excuse.  We  have  not  thought  it 
necessary  to  set  out  this  affidavit  in  full.  We  think  that,  in 
view  of  the  time  afterwards  taken  in  the  trial  of  the  cause, 
and  the  postponement  of  it  for  one  day  without  anything 
being  done,  the  court  did  not  err  in  overruling  the  motion. 
The  motion  was  made  and  overruled  on  the  twenty-seventh 
of  September,  and  the  cause  was  open  for  the  examination  of 
v/itnesses  and  the  submission  of  evidence  up  to  and  includ- 
ing the  thirtieth  day  of  the  same  month.  This  delaj^  gave 
ample  time  for  defendant  to  produce  its  witnesses. 

II.  The  farm  of  the  plaintiff  consists  of  222  acres.  The 
right  of  way  upon  which  defendant's  road  was  constructed 
2.  railroads:  passes  through  the  farm  in  such  a  manner  that 
damages.  *  two  hundred  acres  are  on  one  side  of  the  rail- 
road, and  about  twenty-two  acres  on  the  other  side.  The 
farm  buildings  are  on  the  twenty-two  acres,  and  the  tillable 
land  is  mostly,  if  not  all,  on  the  two  hundred  acres.  The 
plaintiff  claimed  upon  the  trial  that  he  had  a  valuable  spring 
upon  the  land  appropriated  for  the  right  of  way,  which,  in 
building  the  railroad,  was  entirely  destroyed  by  placing  an 
embankment  several  feet  in  height  over  the  spring.  He  pro- 
duced witnesses,  who  testified  to  the  character  of  the  spring, 
and  to  the  fact  that  it  was  destroyed  by  the  railroad  embank- 
ment. 

It  is  claimed  that  this  was  improper  evidence,  because  the 
plaintiff  could  not  enhance  his  damages  by  showing  that  the 
railroad  was  negligently  or  improperly  constructed;  and  the 
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destruction  of  the  spring  could  not  be  shown  as  a  separate 
item  of  damages. 

We  think  the  evidence  was  competent,  and  deem  it  suffi- 
cient to  say  that  the  plaintiff  did  not  by  the  evidence  seek  to 
show  that  the  road  was  improperly  constructed.  No  wit- 
ness was  asked  whether  the  embankment  which  destroyed  the 
spring  was  necessary  to  the  proper  construction  of  the  road. 
It  will  be  presumed  that  it  was  necessary.  And  the  plaintiff 
did  not  seek  by  the  evidence  to  show  the  destruction  of  the 
spring  as  a  separate  item  of  damages. 

III.  Objection  was  made  to  certain  questions  propounded 
by  the  plaintiff  to  a  witness*  named  Jay,  who  was  introduced 

3.  — : :  for  the  purpose  of  showing  the  damages  to  the 

dence.*  farm.     The  witness  stated  that  he  resided    for 

two  years  upon  what  was  known  as  the  Parks  farm,  within 
half  a  mile  of  the  farm  in  question.  He  was  asked  by 
plaintiff's  counsel  if  the  Parks  farm  had  been  sold.  He 
answered  that  it  had  been  sold ;  and  in  answer  to  a  further 
question  he  stated  that  it  had  been  sold  for  $35  per  acre. 
It  was  objected  that  it  was  incompetent  for  the  witness  to 
give  evidence  of  particular  sales.  We  have  no  means  of 
knowing  the  connection  in  which  these  questions  were  asked. 
If  they  were  for  the  purpose  of  showing  the  witness'  knowl- 
edge of  the  value  of  land  in  the  neighborhood,  they  were 
competent. 

lY.  Another  witness  was  interrogated  as  to  the  sale  of 
the  Parks  farm,  and  answered  that  he  knew  of  the  sale  by 
what  Parks  told  him.  The  defendant  moved  to 
strike  out  this  evidence  because  it  was  not  respon- 
sive to  the  question,  and  because  it  was  mere  hearsay  as  to  a 
single  transaction,  and  the  witness  was  not,  therefore,  com- 
petent to  testify  as  to  value. 

These  objections,  we  think,  were  properly  overruled.  The 
knowledge  which  qualifies  a  witness  to  testify  as  to  values 
must  necessarily  consist  largely  of  hearsay.  The  examina- 
tion of  market  reports,  and  information  acquired  from  others 
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as  to  sales  of  property,  quality  a  witness  to  testily  as  to 
values.  It  appears  in  the  examination  of  some  of  the  wit- 
nesses that  they  did  not  consider  the  Parks  farm  as  valuable 
as  plaintiff's  farm,  and  the  abstract  shows  that  the  first  men- 
tion of  the  Parks  farm  was  made  by  a  witness  on  his  cross- 
examination  by  defendant's  counsel.  And  this  is  not  at  all 
surprising.  The  usual  rule  in  such  cases  is  to  call  a  witness 
and  ask  him  generally  if  he  has  a  knowledge  of  the  value  of 
the  property  in  question,  or  property  of  that  kind.  If  lie 
answers  that  he  has,  he  is  allowed  to  state  the  value  in  his 
judgment,  and  on  cross-examination  his  means  of  knowl- 
edge or  qualification  to  testify  upon  the  subject  is  particu- 
larly inquired  into,  if  counsel  desires  to  make  such  inquiry. 
If  he  shows  upon  the  cross-examination  that  his  knowledge 
of  values  is  limited,  his  testimony  is  not  for  that  reason  to 
be  stricken  out,  but  it  goes  to  the  jury  for  what  it  is  worth. 
These  remarks  apply  to  the  testimony  of  the  witnesses  Head 
and  Millett,  as  well  as  to  the  last  above  objection.  "We  dis- 
cover no  error  in  any  of  these  rulings.  There  was  a  sufli- 
cient  showing  that  the  witnesses  had  the  requisite  qualifica- 
tions to  testify  as  to  value. 

V.  As  has  already  been  stated,  the  plaintiff  was  examined 
as  a  witness  in  his  own  behalf  in  the  absence  of  defendant's 
4.  PRACTICE :   counsel.     The  record  shows  that  he  had  testified 

cross-exttmio- 

auon.  that  his  farm  was  worth  $50  an  acre  before  de- 

fendant's right  of  way  was  taken  from  it,  and  that  after  the 
road  was  located  across  it  the  farm  was  not  worth  more  than 
half  that  amount.  He  also  testified  to  the  destruction  of 
the  spring,  much  the  same  as  the  other  witnesses  did  who 
testified  after  the  arrival  of  defendant's  counsel. 

When  the  plaintiff  rested  his  case,  the  defendant  called  the 
plaintiff  as  a  witness,  and,  after  examining  him  with  great 
particularity  as  to  the  location  of  the  farm  and  the  manner 
in  which  it  was  affected  by  the  railroad  having  been  con- 
structed through  it,  he  was  asked  whether  he  stated  in  his 
examination  in  the  absence  of  defendant's  counsel  anything 
about  the  amount  of  damages,  and,  if  so,  what  he  said.     The 
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question  was  varied  and  put  in  many  diiferent  forms,  in  all 
of  which  the  defendant  sought  to  have  the  plaintiff  repeat 
the  testimony  which  he  had  given  to  the  jury.  The  plaint- 
iff's  counsel  objected  to  this  line  of  examination,  and  the 
objections  were  sustained.  After  examining  the  witness  at 
great  length,  some  question  was  made  as  to  whether  the  ex- 
amination was  an  examination  in  chief,  or  a  cross-examina- 
tion. The  court  stated  that  the  rulings  had  been  made  upon 
the  ground  that  the  defendant  had  called  the  witness  as  its 
own.  Counsel  then  asked  that  he  be  permitted  to  cross-ex- 
amine the  witness,  and  he  was  permitted  to  do  so.  After 
this,  counsel  was  permitted  to  ask  the  witness  in  cross-exam- 
ination as  to  particular  statements  which  had  been  made  by 
him  in  his  examination  in  chief,  but  the  court  refused  to  al- 
low the  witness  to  be  asked  generally  what  he  had  stated  when 
a  witness  in  the  examination  in  chief.  For  instance,  he  was 
allowed  to  be  asked  if,  in  his  examination  in  chief,  he  was 
interrogated  as  to  the  value  of  the  farm  and  the  amount  of  dam- 
ages, and  what  the  witness  took  into  consideration  in  estimat- 
ing the  damages.  Answers  were  made  to  all  questions  of  this 
character,  but  defendant  was  not  permitted  to  require  witness 
to  make  a  recital  of  what  he  had  testified  to,  by  asking  general 
questions.  This  examination  of  the  plaintiff  as  a  witness, 
both  before  leave  was  given  to  cross-examine  him  and  after- 
wards, covered  every  conceivable  question  in  the  case.  The 
examination  of  the  witness  by  defendant's  counsel  covers 
some  fifty-three  pages  of  the  abstract.  It  is  claimed  that  the 
court  erred  in  its  rulings  pending  this  examination.  We  are 
very  clearly  of  the  opinion  that  no  error  occurred  in  confining 
the  examination  to  an  inquiry  as  to  particular  questions  aris- 
ing in  the  case.  As  to  the  other  objections,  we  need  not  ex- 
amine them  in  detail.  We  think  counsel  was  allowed  the 
utmost  latitude  in  the  examination. 

Our  attention  is  called  by  counsel  to  rulings  of  the  court 
on  pages  55   and  56  of  the  abstract.      The  counsel  there 
asked  the  witness  to  pot  a  value  upon  certain  parts  of  his 
Vol.  LXII— 2 
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farm,  and  it  was  objected  to  as  incompetent,  and  the  ob- 
5.BAILR0ADS:  I'cction  sustained.      These  rulinira  were   clearly 

right  of  way :  •'  o  ./ 

^^temto  ^rrect.  The  land  was  used,  improved  and  oc- 
be^consid-  cupied  as  one  farm,  and  conld  not  bo  properly 
valued  in  detached  parcels. 

VI.  The  defendant  called  the  jurors  or  commissioners 
who  had  assessed  the  damages  in  the  first  instance,  and  in- 
6. : •  sisted  that  they  should  state  whether  their  report 

dence'  '  and  assessment  made  to  the  sheriff  correctly  ex- 
pressed their  judgment  as  to  the  amount  of  damages  sus- 
tained by  the  plaintiff.  This  line  of  examination  was  not 
allowed,  and  defendant  was  required  to  take  the  judgment  of 
the  witnesses  at  the  time  of  the  trial.  This  was  strictly  cor- 
rect, and  the  point  demands  no  further  attention.  Defendant 
was  not  allowed  to  show  that  the  plaintiff  made  no  mention 
to  the  sheriff's  jury  of  the  spring  on  his  farm.  This  was  cor- 
rect, because  it  is  not  shown  that  he  made  any  claim  what- 
ever to  them.  It  does  not  even  appear  that  plaintiff  then 
knew  that  the  construction  of  the  road  would  require  an 
embankment  that  would  affect  his  spring.  Objection  is 
made  because  the  plaintiff  was  allowed  to  ask  a  witness  upon 

^ cross-examination  how  much  damage  the  destruc- 

•  •  tion  of  a  spring  capable  of  furnishing  water  for 
two  hundred  hogs  in  the  dryest  season  would  be  to  the  farm. 
This  was  not  objectionable  upon  cross-examination.  It  was 
a  test  of  what  the  witness  took  into  consideration  in  estimat- 
ing damages.  It  is  not  objectionable  because  the  question  is 
hypothetical.  There  was  evidence  in  the  case  showing  that 
the  spring  had  the  capacity  stated  above.  There  were  other 
objections  upon  rulings  in  the  admission  and  exclusion  of 
evidence  which  we  must  pass  over  without  particular  notice. 
None  of  them  appear  to  be  well  taken. 

VII.  The  defendant  asked  that  a  number  of  special  in* 
terrogations  be  submitted  to  the  jury.  The  request  was 
8.  — : :  refused,  and  this  action  of  the  conrt  is  complained 

tice:  special"    of.      These  QUestlonS  were   not  proper  to  be   sub- 
interrogator-  ,  ,^      .  __  111.  n     t 

ies.  mitted  to  the  jury.     They  asked  the  jury  to  find 
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the  valae  of  parts  of  the  farm  considered  alone  and  apart 
from  the  otlier  parts.  This  was  not  practicable  under  the 
proof.  Other  questions  called  upon  the  jury  to  say  how 
much  if  any  damages  they  estimated  for  filling  up  the 
spring,  and  whether,  if  the  railroad  had  been  properly 
located  and  constructed,  the  spring  would  have  been  filled  up 
or  destroyed.  We  have  seen  that  there  was  no  question  in 
the  case  as  to  whether  the  construction  was  proper  or  im- 
proper. It  is  to  be  presumed  that  the  road  was  properly 
constructed;  and  the  court  instructed  the  jury  that  they 
must  not  allow  anything  for  the  loss  of  a  spring  as  a  spring, 
and  separate  and  distinct  from  the  farm,  but  that  if  in 
appropriating  the  right  of  way  and  building  the  road  any 
spring  was  destroyed,  that  was  a  proper  subject  to  be  con- 
sidered. 

VIII.  The  most  of  the  charge  given  by  the  court  to  the 
jury  was  excepted  to,  and  the  defendant  asked  certain 
^extent oi — '  instructions  which  were  refused,  and  exceptions 
Sfiwtnfed!*^*^  were  taken.  Among  other  instructions,  the 
court  gave  the  following: 

"6.  The  land  which  the  defendant  has  taken  for  its  right 
of  way  is  a  strip  of  ground  one  hundred  feet  in  width,  and 
lying  fifty  feet  on  either  side  of  the  center  line  of  the  track 
of  defendant's  railroad,  as  the  same  is  laid  upon  the  surface 
of  the  ground.  The  right  which  the  defendant  acquires  to 
this  strip  of  ground  is  a  right  to  fence  it  off  from  the  adjoin- 
ing lands  on  either  side,  and  construct  and  operate  its  rail- 
road thereon. 

<'7;  It  may  also  take,  remove  and  use  for  the  construction 
and  repair  of  said  railway  and  its  appurtenances,  any  earth, 
stone,  gravel,  timber,  or  other  materials,  on  or  from  the  land 
so  taken.  The  right  is  a  perpetual  one  at  the  option  of  the 
defendant;  that  is,  it  will  continue  so  long  as  the  defendant, 
or  any  person  or  corporation  claiming  under  it,  sees  fit  to  and 
does  use  said  land  for  railway  purposes. 

<*8i  If,  at  any  time,  the  railway  built  upon  this  right  of 
way  should  cease  to  be  used  or  operated  for  a  period  of  eight 
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consecutive  years,  the  land  embraced  in  said  right  of  way, 
and  the  title  thereto,  would  revert  to  the  person  who  then 
owned  the  adjoining  land." 

It  is  urged  that  paragraph  seven  of  these  instructions  is 
erroneous,  because  it  does  not  limit  the  right  to  remove 
earth,  stone,  gravel,  etc.,  from  the  right  of  way  to  such 
quantities  as  may  be  necessary  for  the  purpose  of  the  con- 
struction and  repair  of  the  railroad.  The  statute  provides 
that  "any  railway  corporation  *  *  *  may  take 
and  hold  *  *  *  so  much  real  estate  a»  may  he 
necessary  for  the  location,  construction  and  the  convenient 
use  of  its  railway,  and  may  also  talce,  remove  and  use  for  the 
construction  and  repair  of  said  railway  and  its  appurtenances, 
any  earth,  gravel,  stone,  timber,  or  other  material,  on  or  from 
the  land  so  taken."     Code,  §  1241. 

The  instruction  complained  of  is  in  the  language  of  this 
section  of  the  law,  so  far  as  it  applies  to  the  removal  of 
stone,  earth,  gravel,  etc. 

The  restriction  as  to  what  is  necessary  applies  to  the  quan- 
tity of  land  to  be  condemned,  and  not  to  the  quantity  of  the 
materials  named  to  be  used  in  construction  and  repair.  This 
cannot  be  made  plainer  than  the  statute  makes  it.  Of 
course,  the  railroad  has  no  right  to  wantonly  destroy  timber, 
or  use  earth  for  other  purposes  than  the  statute  provides, 
and  there  is  no  conflict  between  the  instruction  in  this  case 
and  the  case  of  Preston  v.  Dubuque  <&  Pacific  B.  B.  Co,^ 
11  Iowa,  15.  In  that  case  the  court  erroneously  instructed 
the  jury  that  the  R.  R.  Co.  had  the  right  to  "destroy  or 
appropriate  the  entire  timber  on  the  strip,  if  the  company 
should  deem  it  necessary  or  convenient  so  to  do."  No  such 
right  can  be  deduced  from  the  instructions  in  this  case. 

There  are  other  objections  to  the  instructions  to  tlie  jury, 
and  to  the  refusal  to  give  instructions,  which  we  do  not  deem 
it  necessary  to  consider  in  detail.  It  is  enough  to  say  that  the 
instructions  given  appear  to  us  to  cover  every  question  in 
the  case  in  ft  clear,  concise  and  perspicuous  manner,  and  we 
find  no  error  in  them.  Affism£d. 
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HoLLENBECK   V.    ThE  CiTT  OF  MaBSHALLTOWN. 

1.  former  Adjudication :  special  verdict:  avoided  by  new  tbial. 

Where  a  jury  made  a  special  finding  of  fact,  upon  which  the  defendant 
moved  for  judgment,  notwithstanding  the  general  verdict  for  plaintiff, 
and  also  moved  for  a  new  trial  sulject  to  its  motion  for  judgment,  and 
the  court  ovemiled  the  motion  for  judgment,  but  granted  a  new  trial, 
held  that  the  order  gave  a  new  trial  to  both  parties  upon  all  the  issues, 
and  that  the  special  finding  of  the  jury  did  not  ac^'udicate  the  fact  found 
by  them,  as  between  the  parties. 

2.  Challenge  to  Jnrora :  besidentb  of  deffkdakt  citt.    Where  a 

city  is  defendant  in  an  action  for  damages,  it  has  no  right  to  challenge 
a  juror  on  the  ground  that  he,  though  a  resident  of  the  city,  is  not  a  tax- 
payer. 

8.  Cities  and  Towns:  ikjubt  on  sidewalk:  evidence:  facts,  not 
opinions.  In  an  action  based  on  injuries  caused  by  a  defective  side- 
walk, it  was  not  competent  for  witnesses  for  defendant  to  testify  that 
plaintiff  limped  when  she  was  observed,  but  did  not  limp  when  she  was 
not  observed,  because  whether  she  was  observed  or  not  must  have  been 
a  matter  of  opinion.  The  witnesses  were  properiy  confined  to  a  state- 
ment of  facts  as  seen  by  them.  For  a  like  reason,  it  was  not  competent 
for  a  witness  to  state  whether  or  not  the  walk  was  ordinarily  good  or 
not 

4.  Verdict:  evidence  to  scppobt.  Where  a  cause  has  been  twice  before 
tried  before  the  same  judge,  and  with  the  same  result,  and  the  verdict  has 
been  as  often  set  aside,  and  on  the  third  trial  the  judge  has  refused  to  set 
aside  the  verdict  and  grant  a  new  trial,  this  court  will  not  interfere,  even 
though  it  may  have  doubts  about  the  sufiSciency  of  the  evidence  to  sus- 
tain the  verdict. 

Appeal  from  Marshall  District  Court. 

Thdbsdat,  Octobeb  18. 

This  is  an  action  to  recover  for  a  personal  injury  which,  it 
ie  alleged,  was  received  by  plaintiff  by  reason  of  a  fall  npon 
a  defective  sidewalk.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.     The  defendant  appeals. 

Brown  ds  Carney^  for  appellant. 

Sutton  db  ChildSy  for  appellee. 

EoTUBOCK,  J. — I.     The  sidewalk  where  the  injury  was  re- 
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ceived  was  upon  one  of  the  principal  streets  of  the  city.  Il 
1.  FORMER       was  constructed  by  placing  two  stringers  length. 

adjudiwition :        .  ..  ,r         ^        /      .,i     x  •      i        i      i  -i   j 

special  vor-  ^  wise  01  the  Street,  with  two  inch  planks  nailed 

diet :  avoided  ,  rr«  ,i  /.         *. 

by  new  trial,  across  the  Stringers.  The  walk  was  some  lour  leef 
111  width.  On  the  evening  of  the  twenty -first  of  April,  1880, 
and  after  night-fall,  the  plaintiflF  and  another  woman  were 
going  along  the  walk,  and  the  other  woman  stepped  upon  a 
loose  plank  in  the  walk  and  tipped  it  up,  and  the  plaintift' 
came  in  contact  with  the  plank,  or  stepped  into  the  opening, 
and  fell  and  was  severely  injured.  An  action  was  brought 
against  the  city  to  recover  damages  for  the  injury.  A  trial 
was  had,  which  resulted  in  a  verdict  for  the  plaintiff  for 
$3,000.  The  verdict  was  set  aside  and  a  new  trial  granted.  A 
second  trial  was  had,  which  resulted  in  a  verdict  for  $1,150, 
which  was  also  set  aside  and  a  new  trial  granted.  The  cause 
was  again  tried,  and  a  verdict  of  $1,000  was  returned.  Mo- 
tions in  aiTest  of  judgment  and  a  motion  for  a  new  trial  were 
overruled,  and  judgment  was  entered  upon  the  verdict.  From 
this  judgment  the  present  appeal  was  taken. 

Counsel  for  appellant  contend  that  the  only  possible  ground 
upon  which  the  jury  could  have  found  the  defendant  liable 
was  that  the  walk,  at  the  point  where  the  accident  happened, 
was  so  openly  and  notoriously  defective  as  that  the  proper 
oflScers  of  the  city  should,  in  the  exercise  of  reasonable  and 
ordinary  diligence,  have  known  of  the  defect  and  repaired 
it.  And  it  is  claimed  that  the  jury,  on  the  second  trial,  found, 
in  answer  to  a  special  interrogatory,  that  the  defect  was  not 
so  open  and  notorious  as  to  render  the  city  liable  for  injuries 
resulting  therefrom.  It  appears  that  the  jury  did  so  find  at 
the  second  trial,  and  the  defendant  moved  for  judgment  in 
its  favor  on  the  special  finding,  and  also  moved  for  a  new 
trial,  subject  to  the  motion  for  judgment.  The  court  over- 
ruled the  motion  for  judgment  upon  the  special  finding,  and 
sustained  the  motion  for  a  new  trial.  From  these  rulings  no 
appeal  was  taken. 

It  is  now  claimed  that  the  said  special  finding  is  an  adju- 
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dication  binding  upon  the  plaintiff.  "We  think  otherwise. 
The  order  setting  aside  the  verdict  on  the  second  trial  gave 
a  new  trial  to  both  parties  upon  all  the  issues  in  the  case,  the 
same  as  if  no  trial  had  ever  been  had.  The  point  requires  no 
further  attention.  It  appears  to  us  that  the  mere  statement 
of  it  is  sufficient  to  support  our  conclusion. 

II.  The  defendant  challenged  some  of  the  jurors,  because 
it  appeared  that,  while  they  were  residents  of  the  city,  they  were 
2.CHALLENOB  i^ot  tax-paycrs.     The  challenges  were  overruled. 

resldeSte  of     This  is  made  the  ground  of  an  objection  to  the  jury. 

defendant         ^m  ^•  i»    t  i  •  • 

city.  The  ruling  of  the  court  on  this  question  was  cor- 

rect. In  Dively  v.  Ths  City  of  Cedar  FalU^  21  Iowa,  565, 
and  in  Davenport  G.  L,  €&  C.  Co.  v.  The  City  of  Dave^ir- 
port,  13  Id.,  229,  it  was  held  that  it  was  no  abuse  of  the  dis- 
cretion of  the  court  to  exclude  from  the  jury  tax-payers,  resi- 
dents in  the  cities  which  were  defendants  in  those  actions. 
Of  course,  if  this  was  not  error,  it  would  not  be  erroneous  to 
try  the  case  by  jurors  who  were  not  tax -payers  in  the  city. 

III.  Certain  witnesses  were  examined  by  the  defendant, 
who  testified  that  the  plaintiff,  after  the  injury,  when  walk- 
ins:,  at  times  was  not  lame,  and  at  other  times 

8.  CITIES  and       ,      , .  ,        ^  ,  ,  ,        , 

towiM^^D^uiy  ghe  limped.  It  was  sought  to  show  by  these  wit- 
tec?8!?iiot'  nesses  that  when  the  plaintiff  saw  them  she 
opinions.  changed  her  gait  from  a  perfect  walk  to  a  limp. 
The  court  refused  to  allow  the  witnesses  to  state  that  this 
change  took  place  when  the  plaintiff  saw  that  she  was  ob- 
served, because,  whether  or  not  she  saw  that  she  was  observed, 
was  a  matter  of  opinion.  Appellant's  counsel  complain 
of  these  rulings.  "We  think  this  was  no  error,  especially 
in  view  of  the  fact  that  the  witnesses  were  permitted  to  state 
that  they  had  seen  plaintiff  when  she  did  not  limp  at  all,  and 
then  immediately,' upon  turning  her  face  in  the  direction  of 
the  witnesses,  she  limped  very  much. 

Other  objections  are  made  to  rulings  on  the  admissibility 
of  evidence.  One  witness  was  asked  whether  the  walk  in 
question  was  an  ordinarily  good  walk  or  not,  and  an  objec- 
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tion  to  the  question  was  sustained.  This  was  correct  It  is 
plain  that  the  question  sought  the  opinion  of  the  witness  as 
to  whether  or  not  the  walk  was  a  good  one. 

IV.  The  court  refused  to  give  any  of  the  instructions  to 
the  jury  asked  by  the  defendant,  but  gave  full  instructions 
upon  its  own  motion  upon  all  the  issues  in  the  case.  These 
instructions  properly  applied  the  evidence  to  the  issues,  and 
throughout  they  were  as  favorable  to  the  defendant  as  it  had 
any  right  to  ask. 

There  was  no  evidence  that  there  was  any  actual  notice  to 
the  proper  ofScers  of  the  defendant  that  the  walk  was 
out  of  repair,  and  the  court  instructed  the  jury  that  there 
was  no  such  evidence.  There  was  some  question  made  in 
the  evidence  as  to  whether  the  original  construction  of  the 
sidewalk  was  defective,  but  this  was  practically  taken  from 
the  juiy  by  the  instructions  of  the  court.  We  deem  it 
sufficient  to  say,  without  setting  out  the  charge  of  the 
court  at  length,  that  it  folly  and  fairly  instructed  the  jury 
upon  the  questions  whether  the  defect  in  the  sidewalk 
was  and  had  been  so  open,  observable  and  notorious  that  it 
should  have  been  seen  and  repaired  by  the  city  officers  before 
the  accident,  and  whether  or  not  the  plaintiff  exercised  the 
proper  care  and  caution,  in  traveling  upon  the  walk,  to  free 
herself  from  contributory  negligence.  A  careful  examination 
of  the  instructions  given  and  those  refused  leads  us  to  the 
conclusion  that  there  was  no  error  in  this  regard. 

V.  A  more  serious  question  is  whether  the  evidence  as  to 
the  open  and  notorious  character  of  the  defect  was  such  as 
4.  VERDICT ;     to  justfy  the  verdict  of  the  jury ;  and  we  are  free 

sup^rtf  ^  to  say  that  upon  this  question  some  of  us  have 
very  serious  doubts.  If  nothing  were  shown  but  the  fact  that 
the  plank  in  the  walk  was  loose,  and  that  it  remained  in  its 
place,  we  would  be  agreed  that  the  verdict  could  not  be  sus- 
tained. But  there  was  evidence  that  before  the  accident  the 
board  had  been  out  of  its  place  and  out  in  the  street,  and  so 
remained  for  days  at  a  time.     Several  witnesses  testify  to  this 
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fact.  It  appears  from  the  evidence  of  these  witnesses  that 
the  plank  was  at  some  times  out  of  and  at  other  times  in  the 
walk,  for  sometime  before  the  plaintiff  was  injured.  Some 
of  the  witnesses  testified  that  they  threw  the  plank  out  of 
the  walk  and  into  the  street,  and  then  some  one  would  put  it 
back  in  its  place  again.  And  one  witness  stated  that  the 
plank  was  out  for  a  week  at  a  time.  Now,  it  is  not  made 
absolutely  certain  that  the  plank  these  witnesses  testify  about 
was  the  one  which  tipped  up  and  caused  the  injury,  but  we 
think  the  jury  were  fairly  warranted  in  so  finding. 

On  the  other  hand,  many  witnesses  were  examined,  who  tes- 
tified that  they  passed  over  the  walk  daily,  and  that  there  were 
no  loose  planks  at  the  point  where  plaintiff  was  injured.  And 
one  witness  testified  that  two  weeks  before  the  accident  he 
repaired  the  walk  and  nailed  down  all  the  loose  boards.  In 
this  state  of  the  testimony,  it  is  apparent  that  we  cannot  in- 
terfere  with  the  verdict.  We  have  not  stated  all  of  the  evi- 
dence, and  some  of  us,  as  we  read  it  in  the  abstract,  would 
have  been  better  satisfied  if  the  learned  judge  who  tried  the 
case  had  set  the  verdict  aside.  £ut  the  record  shows  that 
the  cause  had  been  twice  tried  before  the  same  jadge,  with  the 
same  result,  and  we  cannot  be  put  in  his  place,  and  have  all 
the  aids  which  an  examination  of  witnesses  in  open  court 
affords. 

There  are  some  minor  questions  raised  by  counsel  to  which 
we  have  not  alluded  in  this  opinion.  They  do  not  seem  to 
us  to  have  had  any  influence  in  the  determination  of  the  case, 
and  we  find  no  error  in  them.  The  judgment  of  the  district 
court  must  be 

Affibmed. 
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Sale  v.  I^hb  Fibst  Regular  Baptist  Churoh  of  Mason 

City. 

1.  Mandamus :  to  beikstate  one  expelled  from  a  church.  Man' 
damua  will  not  lie  to  compel  a  religious  corporation  to  reinstate  a  mem- 
ber of  the  church  who  has  been  expelled  therefrom,  in  a  case  where  the 
expulsion  was  not  a  corporate  act,  and  did  not  afifect  any  property  in- 
terest or  other  valuable  civil  rijirht  of  the  expelled  member. 

Ajppeal  from  Cerro  Gordo  Circuit  Court. 

Thursday,  October  18. 

The  petition  states  that  the  defendant  is  a  corporation; 
that  the  plaintiff  was  a  member  thereof  and  entitled  to  enjoy 
all  the  privileges  and  franchises  pertaining  to  such  mem- 
bership; that  the  plaintiff  was  notified  by  the  clerk  or  secre- 
tary of  the  defendant  that  at  a  meeting  of  the  corporation  she 
"was  expelled  therefrom,  and  cut  off  and  cast  out  from  her 
privileges  and  franchises  as  a  member  of  the  organization." 
The  notice  referred  to  is  as  follows: 

"Mason  City,  Iowa,  Jan.  25tb,  1882. 
"Mrs.  S.  C.  Sale, 

"Dear  Madam: 
"It  has  become  my  duty  as  clerk  of  the  First  Baptist 
Church  of  Mason  City,  Iowa,  to  inform  you  that  at  a  meet- 
ing of  the  Church,  held  on  Tuesday,  January  24th,  inst.,  for 
insufferable  offenses  against  the  Church,  the  hand  of  fellow- 
ship was  withdrawn  from  you. 

"Respectfully  Tours, 

"J.  G.  Brown,  Ch.  Clerk.'- 
"  That  plaintiff  had  no  notice  of  said  meeting,  nor  had 
she  any  notice  of  any  charge  having  been  preferred  against 
her,  nor  had  she  transgressed  or  violated  any  rules  of  said 
corporation,  nor  had  she  neglected  to  do  any  duty  incum- 
bent upon  her  by  reason  of  her  membership  in  said  body; 
and  plaintiff  is  informed  and  believes  no  charges  were  evei 
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preferred  against  her.  That  after  the  action  aforesaid  the 
plaintiff  made  the  following  written  request  and  demand  of 
defendant,  to-wit: 

" '  To  the  First  Eegular  Baptist  Church  of  Mason  City,  Iowa: 
"  *  Mrs.  S.  C.  Sale,  having  received  notification  from 
the  Clerk  of  the  Church  of  the  withdrawal  on  the  24th  day 
of  January,  1882,  of  the  hand  of  fellowship  from  her  for 
insufferable  offenses  against  the  Church,  and  knowing,  as  all 
Baptists  do  kqow,  that  such  action,  in  such  manner  and 
method,  and  at  such  a  time  as  was  then  taken,  was  in  vio- 
lation of  all  existing  principles,  regulations  or  usages  of 
the  denomination : 

" '  Therefore  she  requests  that  any  and  all  record  of  said  ac- 
tion be  expunged  from  the  record,  and  that,  if  there  be  any 
charges  against  her,  her  accuser  or  accusers  and  the  charges 
be  at  once  made  known  to  her.' " 

That  afterward  the  defendant  took  action  upon  such  re- 
quest as  follows: 

"After  prayer-meeting,  Thursday  evening,  February  9th, 
1882,  Mrs.  S.  C.  Sale  presented  a  written  request  that  the 
church  reconsider  its  action  of  January  24th,  1882,  when  the 
hand  of  fellowship  was  withdrawn  from  her  (to-wit,  Mrs.  S. 
C.  Sale).  On  motion  the  church  voted  to  indefinitely  post- 
pone the  consideration  of  the  matter." 

That  by  the  rules  tod  laws  governing  such  organization  it 
was  the  duty  of  the  defendant  to  notify  the  plaintiff  of  any 
charges  against  her,  and  give  her  an  opportunity  to  defend 
the  same  by  citing  her  to  appear  and  answer  the  same.  That 
plaintiff  was  unlawfully  expelled  by  said  corporation  in  viola- 
tion of  the  rules  and  by  laws  thereof.  A  copy  of  the  Articles 
of  Corporation,  and  a  "copy  of  the  rules  and  regulations  of 
said  church  government  in  matters  of  discipline  of  members," 
are  attached  to  and  made  a  part  of  the  petition.  The  relief 
asked  is  that  a  writ  of  mandcbmu%  issue  commanding  defend- 
ants to  reinstate  plaintiff  as  a  member  of  the  corporation. 
To  the  petition  there  was  a  demurrer,  which  was  overruled, 
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and,  defendant  electing  to  stand  thereon,  final  jadgment  in 
favor  of  the  plaintiff  was  entered.    The  defendant  appeals. 

Glass  €&  Sughes  and  Miller  <&  Cliff gett^  for  appellant. 

Blythe  and  Markley^  for  appellee. 

Seevers,  J. — ^When  rights  of  property  are  in  controversy, 
it  is  conceded  by  counsel  for  the  appellant  that  the  courts 
have  the  jurisdiction  and  power  to  inquire  as  to  the  proceed- 
ings of  an  ecclesiastical  body  which  affect  such  right.  And, 
on  the  other  hand,  as  we  understand,  counsel  for  the  appellee 
concede  that,  if  there  was  no  corporation,  the  courts  could  not 
inquire  and  determine  whether  the  plaintiff  had  been  law- 
fully expelled  from  the  church  for  unchristian  conduct,  or  for 
non-compliance  with  the  rules  and  discipline  of  the  church. 
But  the  appellee  insists  that,  as  a  member  of  the  corporation, 
the  plaintiff  was  possessed  of  certain  rights,  for  the  protection 
of  which  she  may  appeal  to  the  courts.  This  we  understand  to 
be  the  single  question  to  be  determined.  The  demurrer  ad- 
mits all  the  allegations  of  the  petition  which  are  well  pleaded, 
and  no  more.  The  petition  states  that  ihe  corporation  ex- 
pelled the  plaintiff,  but  this  is  a  conclusion  from  the  facts 
pleaded,  and  we  have  to  inquire  whether  the  allegation  is 
true,  and,  if  so,  whether  the  plaintiff  has  been  deprived  of  a 
valuable  right.  The  corporation  and  church,  in  so  far  as  the 
discipline  of  the  latter  is  concerned,  are  not  identical.  The 
object  of  the  corporation  is  declared  to  be  "purely  religious, 
and  the  building  up  of  a  church  membership.''  To  that  end 
it  has  charge  of  all  the  interests  and  property  which  is  now 
owned,  or  may  hereafter  be  owned,  by  the  "First  Regular 
Baptist  Church,  of  Mason  City,  Iowa.''  It  also  has  power 
to  acquire  property,  and  sue  and  be  sued,  and  all  powers  en- 
joyed by  "corporations  organized  for  religious  purposes  under 
the  existing  laws  of  Iowa."  The  officers  of  the  corporation 
consist  of  five  trustees,  clerk  and  treasurer.  The  trustees 
have  the  care  of  the  property,  both  real  and  personal,  and 
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manage  the  affairs  of  the  corporation.  New  members  shall 
be  admitted  to  membership,  and  other  members  released 
therefrom,  according  to  the  rules  governing  the  Eegular  Bap- 
tist denomination  of  the  United  States,  Certain  "rules  of 
church  government  in  the  matter  of  the  discipline  of  mem- 
bers" are  made  a  part  of  the  petition,  but  it  does  not  appear 
that  such  rules  have  been  adopted  by,  or  can  be  regarded  as 
by-laws  or  rules  governing,  the  corporation.  The  only  and 
primary  object  of  the  corporation  is  the  acquisition  and  tak~ 
ing  care  of  property.  The  rules  of  the  church  as  to  the  dis- 
cipline of  members  have  no  relation  to  the  corporate  pro- 
perty or  corporate  matters.  Now,  it  is  quite  clear  that  the 
plaintiff  was  expelled  or  cut  off  by  the  church  for  "insuffera- 
ble offenses"  against  the  church.  The  "hand  of  fellowship 
was  withdrawn,"  not  by  the  corporation,  but  by  the  church. 
The  plaintiff  sought  to  be  restored  to  the  church,  and  the 
church  voted  to  indefinitely  postpone  the  application." 
The  corporation  is  not  managed  by  the  church,  but  by 
trustees.  The  latter  have  taken  no  action  in  relation  to 
the  plaintiff,  nor  has  she  been  expelled  therefrom  by  any  ac- 
tion of  the  corporation,  unless  what  was  done  by  the  church 
amounts  to  expulsion  from  the  corporation.  It  will  be  con- 
ceded that  all  members  of  the  church  have  the  right  to  vote 
for  and  select  the  trustees  of  the  corporation,  and  it  will  be 
conceded  that  the  plaintiff  has  been  deprived  of  this  right 
by  ceasing  to  be  a  member  of  the  church.  For  some  alleged 
offense  against  the  church,  the  plaintiff  has  been  ex]>elled 
therefrom  by  the  church.  This  is  a  purely  ecclesiastical 
question  into  which  we  cannot  enquire.  By  virtue  of  her 
church  membership,  the  plaintiff  became  a  member  of  the 
corporation,  entitled  only  to  the  rights  and  privileges  of  a 
member  of  a  corporation  oi'ganized  for  religious  or  ecclesias- 
tic purposes.  The  corporation  was  not  organized  for  pecun- 
iary profit.  No  such  profit  can  possibly  accrue  to  any  mem- 
ber. No  property  interest,  or  any  other  valuable  civil  right, 
has  been  affected  by  the  action  of  the  church.     The  plaintiff 
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has  not  and  cannot  suffer  any  civil  damages  whatever.  This 
view  is  in  harmony  with  Hardin,  v.  Baptist  Churchy  51 
Mich.,  137,  where  numerous  authorities  are  cited.  See  also 
the  later  case  of  Livingston  v.  Trinity  Churchy  16  Vroom, 
230.  We  are  of  the  opinion  that  the  court  erred  in  over- 
ruling the  demurrer. 

Reversed. 


The  Dist.  Twp.  of  Spencer  v.  The  Dist.  Twp.  of  River- 
ton  ET  AL. 

1.  Statute  of  Limitations :  equitable  actions.  The  statuie  of  limita- 
tioDS  applies  to  actions  in  equity  as  well  as  at  law.  Uelf  r.  Eberly,  23 
Iowa,  467,  followed. 

2. :  NEW  action  as  continuation  of  a  former  ONE.    While  the 

time  for  the  commencement  of  an  action  may  bo  extended  by  section 
129  5031  2587  of  the  Code,  in  a  case  where  a  former  action  has  failed  for  any 

cause  other  than  negligence,  that  section  does  not  extend  the  time  for 
bringing  into  existence  the  conditions  without  which  no  action  can  be 
maintained.  Accordingly,  where  a  demand  was  necessary,  and  it  was 
not  made  until  after  the  time  of  the  statute  had  run  against  the  claim, 
held  that  the  claim  was  barred,  notwithstanding  it  might  otherwise 
have  been  saved  under  the  provisions  of  said  section. 

Thursday,  October  18. 
Appeal  froTn  Clay  District  Court. 

This  action  is  an  equitable  one,  and  was  commenced  on 
the  fifteenth  day  of  October,  1881.  The  petition  alleges,  in 
substance,  that  for  the  year  1872  an  illegal  school  tax  was 
levied  upon  the  district  township  of  Spencer,  and  collected 
and  paid  over  to  the  treasurer  of  said  district  township;  that 
the  territory  now  included  in  the  defendants  then  formed  a 
part  of  the  territory  of  the  plaintiff,  and  that,  in  the  year 
1874,  the  defendants  were  formed  out  of  said  territory;  that 
the  boards  of  directors  of  the  plaintiff  and  the  defendants 
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made  an  equitable  division  of  the  assets  and  liabilities,  but 
did  not  take  into  account  said  illegal  tax,  because  it  was  not 
then  known  whether  said  tax  would  be  refunded;  that  in 
April,  1876,  the  board  of  supervisors  of  Clay  county  ordered 
that  said  illegal  tax  be  refunded,  and  the  treasurer  of  said 
county  has  refunded  $1,730.67  thereof,  all  out  of  money  in 
his  hands  belonging  to  plaintiff,  which  refunding  was  made 
April  fifth,  and  May  sixteenth,  1876 ;  that  after  July  first, 
1881,  and  before  October  fifteenth,  1881,  the  plaintiff  pre- 
sented its  claim  to  the  board  of  directors  of  each  of  the  de- 
fendants, and  asked  that  it  be  audited  and  allowed,  which  was 
refused;  that  this  action  was  originally  commenced  at  the 
April,  1879,  term,  and  on  the  23d  of  April,  1881,  plaintiff 
failed  in  said  action,  upon  defendants'  demurrer  to  the  peti- 
tion being  sustained  in  the  supreme  court,  which  failure  was 
not  caused  by  negligence  in  the  prosecution  of  said  action. 
Plaintiff  prays  an  accounting  and  judgment  against  each  of 
the  defendants.  The  defendants  demurred  to  the  petition 
upon  the  ground,  among  others,  that  the  petition  shows  upon 
its  face  that  the  cause  of  action  is  barred  by  the  statute  of 
limitations.  The  court  sustained  the  demurrer.  The  plaint- 
iff appeals.  For  the  former  opinion  in  this  case,  see  50  Iowa, 
85. 

E.  E.  SnoWy  for  appellant. 
Hubbard  and  Hughes^  for  appellee. 

Day,  Ch.  J. — I.  It  is  insisted  that  the  statute  of  limita- 
tions  does  not  apply  to  equitable  actions.  That  this  is  not 
the  rule  in  this  state  was  determined  in  Relf  v.  Eberly^  23 
Iowa,  467. 

II.  The  plaintiff  insists  that  the  bar  of  the  statute  is 
removed,  under  section  2537  of  the  Code,  by  the  failure  of 
the  original  action  without  negligence  in  its  prosecution,  and 
the  commencement  of  this  action  within  six  months  affce; 
the  determination  of  the  former  action  in  the  supreme  court. 
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Whilst  the  time  for  the  commencement  of  the  action  may 
have  been  extended  under  this  section,  it  cannot  be  claimed 
that  this  section  extends  the  time  for  bringing  into  existence 
the  conditions  without  which  no  action  can  be  maintained. 
The  money  was  refunded  in  May,  1876.  Then  the  cause  of 
action  accrued,  and  the  statute  of  limitations  began  to  run. 
It  was,  however,  a  condition  precedent  to  the  right  to  main- 
tain  an  action  that  the  claim  should  be  presented  to  the  board 
of  directors  to  be  audited  and  paid.  See  56  Iowa,  85.  The 
plaintiflf  could  not  prevent  the  running  of  the  statute  of 
limitations  by  neglecting  to  present  the  claim  for  allowance 
and  payment.  Baker  v.  Johnson  County ^  33  Iowa,  151; 
Prescott  V.  GonseVy  34  Id.,  175;  Beecher  v.  The  Coiinty  of 
Clayj  52  Id.,  140.  The  cause  of  action  accrued  on  the 
16th  day  of  May,  1876.  The  claim  was  not  presented  for 
allowance  until  after  July  1,  1881.  The  pendency  of  the 
former  action  could  not  extend  the  time  within  which  the 
claim  should  be  presented  for  allowance.  The  cause  of  action 
was  barred  when  the  claim  was  presented.  It  follows  that 
the  demurrer  was  properly  sustained. 

Affikhed. 


I  62  S8l 
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.S?  ^  The  Town  of  Eldora  v.  Bublingamb. 

1.  Oriminal  Law:  information  under  town  ordinance:  dupli- 
citt:  surplusage.  Where  an  information  tinder  a  town  ordinance 
charges  an  offense  punishable  under  tbe  ordinance,  and  also  an  offense 
punishable  only  under  the  laws  of  the  state,  the  information  is  not  bad 
for  duplicity,  but  that  portion  charging  an  offense  of  which  the  town 
has  no  jurisdiction  may  be  disregarded  as  mere  surplusage,  and  it  will 
not  vitiate  a  judgment  of  conviction  for  the  other  offense. 

2. : : .     Where  a  town   ordinance  authorized  "any 

number  of  violations  of  the  ordinance  to  be  included  in  one  complaint,** 
an  information  under  the  ordinance,  charging  more  than  one  offense  as 
defined  therein,  was  not  bad  for  duplicity. 
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d.  Cities  and  Towns :  obdihakcb  :  pabt  nxseAL— bbicaindbr  y  aud. 
Where  an  ordinance,  besides  prohibiting  the  sale  of  malt  and  viiious 
liquors,  which  the  town  had  authority  to  do,  prohibited  also  the  sale 
of  intoxicating  liquors,  which  it  had  no  power  to  do,  held  that  the  ordi- 
nance could  be  enforced  as  to  the  sale  of  malt  and  vinous  liquors. 

4.  — :  :  evidxkcb  of  publication.     In  the  absence  of  a 

statute  to  the  contraiy,  oral  evidence  is  competent  to  prove  the  publica- 
tion of  an  ordinance. 

5.  :  PA88AGB  OP  OBDINANCB:  suspension  of  BULE8:  PRESUMP- 
TION. Where  the  record  of  a  town  council  recites  that  the  rules  were 
suspended  upon  the  passage  of  an  ordinance,  the  record  will,  in  a  col- 
lateral proceeding,  be  conclusively  presumed  to  be  correct,  though  it 
fails  to  show  the  number  of  votes  cast  for  and  against  the  proposition 
to  suspend. 

Appeml  from  Hardin  District  Cov/rt. 
Thubbday,  October  18. 

The  defendant  was  convicted  upon  an  information  filed 
with  the  major  of  plaintiff  charging  him  with  the  violation 
of  a  town  ordinance  forbiding  the  sale  of  vinous,  malt  and 
intoxicating  liquors.  Upon  an  appeal  to  the  district  court, 
a  like  judgment  was  entered. 

Huff  &  PilUbury^  for  appellant. 

1^0  appearance  for  appellee. 

Beok,  J. — I.  The  information  is  in  two  counts,  the  first 
charging  defendant  with  selling,  contrary  to  a  town  ordi- 
nance, "intoxicating,  malt,  fermented  and  vinous  liquors,  to- 
wit:  beer,  porter  ale,  wine  and  mixed  intoxicating  liquors.'* 
The  second  count  charges  the  sale  of  "spirituous,  malt,  ferment- 
ed, intoxicating  and  mixed  liquors,  to-wit:  beer,  ale,  wine,  and 
mixed  intoxicating  liquors,"  contrary  to  the  provisions  of  the 
ordinance*  In  the  district  court  the  defendant  demurrd  on 
the  grounds:  First,  the  information  charges  a  crime  punish- 
able by  the  laws  of  the  state;  second,  each  count  is  bad  for 
duplicity,  in  that  it  charges  more  than  one  offense.  The 
YoL.  LXII— 3 
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demurrer  was  overruled,  which  is  now  complained  of  by  de- 
fendant. 

II.  It  is  alleged  that  the  information  charges  the  selling  of 
intoxicating  liquors  other  than  beer,  ale  and  wine,  which  is 
^avff'Kform-  ^^  oflfeuse  punishable  under  the  law  of  the  state. 

ordinance?*'  For  the  purposes  of  the  case,  let  this  position  be 
surplusage,  admitted.  But  the  information  also  charges  the 
sale  of  beer,  ale  and  wine,  and  the  sale  of  these  liquors  may 
be  punished  by  the  town  ordinance.  This  cannot  be  and  is 
not  denied.  We  have  the  case,  then,  of  the  charge  of  two 
offenses,  or  two  classes  of  offenses,  one  of  which  is  punishable 
under  the  town  ordinance  and  the  other  is  not.  The  allega- 
tions as  to  the  offense  not  punishable  under  the  information 
will  be  regarded  as  mere  surplusage,  just  as  though  it  had 
included  a  charge  of  treason  or  other  felony.  But  this  would 
not  affect  the  charge  of  the  offense  within  the  jurisdiction  of 
the  town,  and  its  judicial  officer,  the  mayor. 

III.  It  is  insisted  that  both  of  the  counts  are  bad  for  dupli- 
city, in  that  each  count  charges  more  than  one  offense.   So  far 

as  this  objection  is  based  upon  the  fact  that  the  in- 

a.  THE  SAMK.      ^  .  _  ,  ^  i.        1-1. 

lormation  charges  the  oiiense  oi  selling  spirituous 
liquors,  which  is  punibhable  only  under  the  statutes  of  the 
state,  it  is  answered  by  the  consideration  above  stated,  namely, 
that  the  allegation  of  such  charge  is  mere  surplusage,  and  may 
be  disregarded.  So  far  as  it  is  based  upon  the  fact  that  it 
charges  more  than  one  sale  of  malt  or  vinous  liquors,  it  is 
answered  by  the  consideration  that  the  town  ordinance  author- 
izes "any  number  of  violations  of  the  ordinance  to  be  included 
in  one  complaint.'^ 

IV»  It  is  insisted  that  the  ordinance  is  void,  for  the  rea- 
son that,  besides  prohibiting  the  sale  of  malt  and  vinous 
Vwns^orm-  li<lttor8>  which  the  town  has  authority  to  do,  it 
fifepaii^*  *lso  prohibits  the  sale  of  other  intoxicating 
▼aiid?*'  liquors,  which  it  has  no  power  to  do.  But  the  ordi - 
nance  will  be  supported  and  enforced  so  far  as  it  is  within 
the  lawful  authority  of  the  town,  and  will  be  held  for  naught 
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in  BO  far  as  it  attempts  to  exercise  power  not  conferred  by  the 
state.  Therefore,  its  provisions  prohibiting  the  sale  of  beer, 
ale  and  wine  will  be  held  valid,  and  will  be  enforced.  The 
ordinance  was  properly  admitted  in  evidence. 

Y.     Oral  evidence  was  admitted  against  defendant's  objec- 
tion to  prove  that  the  ordinance  under  which  the  prosecution 

4.  — :  — :  is  had  was  published  in  a  newspaper  as  required 
pubucauon.  by  law.  In  the  absence  of  a  statute  to  the  con- 
trary, oral  evidence  is  competent  to  establish  the  fact  of  pub- 
lication. The  ordinance,  being  found  in  the  proper  record  of 
the  town,  in  its  form  as  published,  was  at  least  jprima  facie 
ddmissible.  If  the  publication  was  disputed,  the  fact  was 
properly  established  by  oral  testimony. 

VI.     The  defendant  offered  oral  evidence  to  prove  that  the 

5.  PA8BAOB  of  record  of  the  council,  showing  the  passage  of  the 
suspensioVof  Ordinance  upon  a  motion  suspending  the  rule 
sumption?*  requiring  it  to  be  read  upon  three  different  days, 
fails  to  establish  the  validity  of  the  ordinance,  for  the  reason 
that  the  rules  were  not  suspended  upon  the  vote  of  a  com- 
petent number  of  councilmen.  But  the  record  recites  that  the 
rules  were  suspended,  without  showing  the  number  of  votes 
on  the  proposition,  and  in  its  support  the  law  will  conclusively 
presume,  in  a  collateral  action,  that  it  is  correct.  See  Dillon's 
Municipal  Corporations,  §  286.  We  have  considered  aU  ques- 
tions discussed  by  counsel  for  defendant.  The  judgment  of 
the  district  court  is 

Affibmed. 
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DONOVAK  V.  HiYB«. 

1.  Fraotiee  Before  Beferee:  pbbsebyikg  eytdence.  This  case  was 
tried  before  a  referee,  and  as  it  nowhere  appears  from  the  record  that 
ihe  evid^ce  was  preserved  by  bill  of  exceptions,  or  by  any  certificate  of 
the  referee,  or  that  it  was  in  any  way  identified,  and  as  no  errors  are 
found  in  the  conclusions  of  law  made  by  the  referee,  the  judgment  of 
the  court  below  upon  the  referee's  report  must  be  affirmed. 

Appeal  from  Allamakee  District  Court, 

Thuesday,  Octobeb  18. 

This  is  an  action  to  recover  damages  for  the  alleged  breach 
of  covenants  in  a  deed  to  certain  land.  The  canse  was  refcred 
to  a  referee  for  trial,  and  the  referee  reported  in  favor  of  the 
plaintiff.  The  report  was  approved  by  the  court,  and  judg- 
ment was  rendered  thereon,  and  defendant  appeals. 

jy.  J3.  Stillwelly  for  appellant. 

James  0.  Crosby y  for  appellee. 
• 

RoTHBOoK,  J. — Counsel  for  appellee  makes  the  claim  that 
the  caufe  cannot  be  entertained  in  this  court,  because  of  cer- 
tain defects  appearing  of  record.  Among  them  it  is  alleged 
that  the  abstract  does  not  purport  to  contain  all  the  evidence, 
and  that  what  is  set  forth  as  the  evidence  is  not  in  any  way 
authenticated  by  a  bill  of  exceptions,  nor  by  a  certificate  of 
the  referee  to  the  evidence.  An  examination  of  the  abstract 
shows  that  the  point  is  well  taken.  It  is  true,  it  is  recited 
in  the  abstract,  in  reference  to  the  hearing  before  the  referee, 
and  immediately  preceding  what  purports  to  be  the  evi- 
dence, that  "the  following  is  a  correct  statement  of  the  pro- 
ceedings had  on  such  hearing,  of  the  evidence  introduced 
and  objections  made  thereto,  and  correctly  shows  the  rulings 
made  on  such  objections,"  and  the  referee  in  his  report  states 
that  "the  entire  proceedings,  including  evidence,  objections, 
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motions,  and  rulings  before  referee,  were  reduced  to  writing, 
and  accompany  this  report."  But  it  nowhere  appears  in  the 
report  before  us  that  the  evidence  was  preserved  by  bill  of 
exceptions,  or  by  any  certificate  of  the  referee,  or  that  it  was 
in  any  way  identified.  When  the  final  judgment  was  entered, 
sixty  days  were  taken  to  file  a  bill  of  exceptions,  and  it  is 
recited  that  a  bill  of  exceptions  duly  signed  was  filed  on  the 
fifteenth  of  July,  1880.  But  it  nowhere  appears  that  the  evi- 
dence was  incorporated  in  this  bill  of  exceptions.  We  suppose 
it  was  not  so  incorporated,  because  the  court  could  only  know 
what  the  evidence  was  from  a  certificate  of  the  referee,  and 
it  does  not  appear  that  there  was  such  a  certificate.  We  dis- 
cover no  error  in  the  conclusions  of  law  made  by  the  referee, 
and  as  we  do  not  have. his  rulings  and  the  evidence  presented 
to  us,  the  judgment  must  be  aflSrmed. 

We  regret  that  we  cannot  dispose  of  the  case  upon  its 
merits.  It  is  always  more  satisfactory  to  the  court  to  dis- 
pose of  cases  in  that  way,  but  when  questions  afiecting  the 
record  are  presented,  we  cannot  avoid  passing  upon  them. 

Affibmsd. 


Byan  v.  Kbnnedy  et  al. 


1.  Highway:  dbdication:  facts  coNSTrruTiNO.  Where  a  road  super- 
visor, in  openiDff  a  road,  at  the  request  of  a  land-owner  deflected 
slightly  from  the  line  of  the  road  as  established,  and  the  road  thus  laid 
out  and  opened  was  worked  and  traveled  for  fourteen  years,  held  that 
there  was  a  dedication  on  the  part  of  the  land-owner,  and  that  the 
public  acquired  a  right  to  have  the  road  kept  free  from  obstructions 
erected  therein  by  him 

Ajpipeal  from,  Jasper  District  Court. 

Thubsday,  Ootobee  18. 

Aanoir  for  an  injunction  to  restrain  the  defendant,  Ken- 
nedy, as  road  supervisor,  from  removing  a  fence  from  an 
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alleged  public  highway.  A  temporary  injunction  was  grant- 
ed, and  the  same  was  afterward  dissolved.  From  the  order 
dissolving  the  injunction  the  plaintiff  appeals. 

Byan  Bros.y  for  appellant. 

Winslow  <&  Wilson^  for  appellees. 

Adams,  J. — The  evidence,  we  think,  shows  that  the  road 
in  question  was  dedicated  to  the  public  about  fourteen  years 
prior  to  the  commencement  of  the  action,  by  one  James  Far- 
ley, who  was  the  owner  of  the  land  at  that  time,  and  that  the 
road  has  been  worked  and  traveled  as  a  public  highway  ever 
since.  The  facts  appear  to  be  substantially  as  follows:  A 
road  was  duly  established  by  the  board  of  supervisors  very 
near  the  line  of  the  road  as  traveled.  When  the  road  super- 
visor proceeded  to  open  the  road  that  had  been  established, 
he  followed  the  line  of  the  road  as  established  a  part  of  the 
way,  but,  at  the  request  of  Farley,  the  land-owner,  he  deflected 
a  little  at  one  or  two  points.  This  request  of  Farley,  and  the 
action  of  the  road  supervisor  in  opening  the  road  as  requested, 
and  of  the  public  in  traveling  the  road  as  opened,  constitute 
the  foundation  of  whatever  right  the  public  has  outside  of 
the  line  upon  which  the  road  was  originally  established.  The 
plaintiff  claims  that  this  is  insufficient,  because  it  was  not 
within  the  power  of  Farley  and  the  road  supervisor  to  change 
a  road  duly  established.  To  this  we  have  to  say  that  it  may 
be  that  such  power  is  wanting,  but  that  is  not  the  question 
before  us.  We  are  not  concerned  to  inquire  whether  the 
road  as  established  ceased  to  exist  when  the  rights  of  the  pub- 
lic attached  to  the  road  as  travelled.  For  the  purposes  of 
the  opinion,  it  might  be  conceded  that  the  road  as  established 
still  exists.  What  we  hold  is,  merely  that  the  public  acquired 
the  rights  as  claimed  by  the  defendants.  We  think  that  the 
injunction  was  properly  dissolved. 

Affibmed. 
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1.  Appeal  to  Supreme  Court ;  less  than  flOO:  cbrtificatb.  On  tne 
appeal  of  cat<e8  inTolving  lesn  than  $100,  the  questions  certified  by  the 
trial  judge  should  be  intelligible  in  and  of  themselves,  and  when  they 
are  not,  and  it  is  necessaiy  to  examine  the  whole  record  to  ascertain 
what  the  questions  are,  the  case  will  not  be  considered. 

Appeal  from  Wright  District  Court. 

Thfebday,  Ootobeb  18. 

Tnis  is  an  action  to  recover  part  of  the  purchase  price  for 
a  tract  of  land  sold  by  the  plaintiff  to  the  defendant.  There 
was  a  demurrer  to  the  petition,  which  was  sustained.  Plaint- 
iff appeals. 

(7.  F.  Peterson  and  J.  E,  Scales^  for  appellant. 

Nagle  <&  Wehery  for  appellee. 

RoTHEOOK,  J. — The  amount  in  cx)ntrover6ey  does  not  exceed 
one  hundred  dollars,  and  we  have  repeatedly  determined,  and 
rule  12  of  this  court  requires,  that  the  certificate  provided 
for  in  this  class  of  cases  should  set  out  and  state  the  ques- 
tion of  law  which  it  is  thought  desirable  should  be^  decided 
by  this  court.  The  first  question  certified  in  this  case  is  as 
follows:  "Was  the  demurrer  properly  sustained?"  The 
other  questions  are  somewhat  more  specific,  but  none  of  them 
are  intelligible  in  and  of  themselves,  and  in  order  to  ascertain 
the  meaning  of  the  questions  a  full  examination  of  the  abstract 
is  required.  In  some  cases  the  claim  has  been  made  that  the 
questions  certified  do  not  arise  upon  the  record.  In  such 
cases  we  look  into  the  record  to  determine  that  question,  to 
the  end  that  we  may  not  be  called  upon  to  decide  mere  abstract 
questions.  But  if  we  are  required  to  examine  the  whole 
record  to  detefmine  what  questions  are  certified,  the  rule 
requiring  the  certificate  to  set  out  the  questions  might  as  well 
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be  repealed.  We  are  the  more  ready  to  make  this  disposition 
of  the  case,  because  the  petition  upon  its  face  is  a  clear  case  of 
an  attempt  to  recover  upon  a  parol  agreement,  which  adds  to 
and  varies  the  terms  of  a  written  cotemporaneons  contract 
between  the  same  parties,  upon  the  same  subject  matter. 

Affibmsd, 


State  v.  Seed. 


Criminal  Law :  alibi:  mcasure  of  evidence.  To  establish  an  altbi 
it  is  not  neceasarj  that  the  juiy  should  be  fully  satisfied  of  its  truth. 
Bat  the  evidence  of  an  alibi  cannot  avail  unless  it  preponderates.  See 
State  V.  Hamilton,  57  Iowa,  5d8. 

NOT  PROPERLY  A  DEFENSE.    Alibi  18  not  a  drfenBt 


within  any  accurate  meaning  of  the  word,  but  a  mere  fact  shown  in 
rebuttal  of  the  staters  eyidence;  and  it  does  not,  therefore,  demand  a 
specific  instruction  from  the  court. 

Ajpjpeal  from  Sao  District  Court. 

ThuksdaT)  Ootobbb  18. 

The  defendant  was  convicted  of  entering,  without  break- 
ing, a  dwelling  house  in  the  night  time,  with  intent  to  com- 
mit larceny,  and  was  sentenced  to  the  penitentiary  for  four 
years.    From  the  judgment  he  appeals. 

J.  N.  Davis  and  B.  A.  Dolauy  for  appellant. 

Smith  McPhsrson^  Attomey-ffeneraly  for  the  State. 

Adahs,  J. — I.  The  prosecuting  witness  in  this  case  is  one 
Brady.  The  evidence  shows  very  clearly  that  some  one 
entered  his  house  during  the  night,  with  intent  to  commit 
^ia^^iwt  l^^i^y-  The  doubt  as  to  the  defendant's  guilt, 
el^dMvS.  ^'  ^t  ^^y?  arises  upon  the  question  of  identity.  Both 
Brady  and  wife  saw  the  person  who  entered  the  house,  and 
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thought  that  they  recognized  the  defendant  as  that  person.  On 
the  other  hand,  the  defendant  introduced  evidence  tending  to 
show  that  he  was  elsewhere  on  the  night  in  question,  and  could 
not  have  committed  the  crime  with  which  he  was  charged. 
As  pertaining  to  thier  evidence,  the  defendant  asked  an  instruc- 
tion in  these  words:  ^^As  regards  the  defense  of  alibi,  the 
jury  are  instructed  that  the  defendant  is  not  required  to  prove 
that  defense  beyond  a  reasonable  doubt,  to  entitle  him  to  an 
acquittal.  It  is  sufScient  if  the  evidence  on  that  point  raises 
a  reasonable  doubt  of  his  presence  at  the  time  and  place  of 
the  crime  charged.  In  other  words,  to  establish  an  alibi  it 
is  not  necessary  that  the  jury  should  be  fully  satisfied  of  its 
truth."  The  court  refused  to  give  this  instruction,  and 
instructed  as  follows:  ^^If  there  is  any  reasonable  doubt  of 
the  defendant's  guilt  of  the  crime  charged  against  him  on 
the  whole  evidence,  he  is  entitled  to  an  acquittal." 

The  defendant,  we  think,  has  no  reasonable  ground  of  com- 
plaint because  the  court  refused  to  instruct  as  asked.  The 
instruction  asked  is  not,  we  think,  where  taken  altogether,  as 
favorable  to  the  defendant  as  the  one  given.  It  is,  of  course, 
true,  that  to  establish  an  alii>i  it  is  not  necessary'  that  the 
jury  should  be  fully  satisfied  of  its  truth.  It  would  be  suf- 
ficient if  the  evidence  of  an  alibi  preponderates.  The  doubt 
is  as  to  whether  even  that  amount  is  necessary  to  justify  an 
acquittal.  Chief  Justice  Day  and  myself  think  that  the 
defendant  is  entitled  to  an  acquittal  if  the  evidence  of  an  alibi 
is  suflBcient  to  raise  a  reasonable  doubt  of  guilt;  and  1  under- 
stand  the  court  below  as  substantially  so  ruling.  I  think  it 
would  have  been  impossible  for  the  jury,  following  the  instruc- 
tion given,  to  have  found  a  verdict  against  the  defendant,  if  they 
had  had  a  reasonable  doubt  as  to  whether  the  defendant  was 
present  at  the  time  and  place  of  the  crime  charged.  The 
majority  of  the  court  think  that  evidence  of  an  alibi  cannot 
avail  unless  it  preponderates.  State  v.  JSamiltoriy  57  Iowa, 
698.  That  part  of  the  instruction  asked  which  is  most  favor- 
able to  the  defendant,  the  majority  of  the  court  regard  as 
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incorrect.  A&  to  the  other  part,  the  defendant  cannot  properly 
complain,  because  the  court  manifestlj  went  farther  in  hi^ 
favor  than  that  part  of  the  instruction  asked  did.  The  defend- 
ant feels  that  injustice  was  done  him,  because  the  court  did 
not  specifically  call  the  attention  of  the  jury  to  what  he  calls 
2.  — :  — :  his  defense  of  an  aliH.  He  says  <<that  instructions 
a  defense.  should  be  given  upon  each  material  issue^^^  and 
cites  in  support  of  the  proposition  a  large  number  of  authori- 
ties. The  writer  does  not  regard  alihi  as  a  defefise  within  any 
accurate  meaning  of  the  word,  but  as  a  mere  fact  shown  in 
rebuttal  of  the  state's  evidence.  But  if  it  be  regarded  as  a 
defense,  and  calling  for  a  specific  instruction,  the  court  below 
could  not,  under  the  ruling  of  the  majority  of  this  court  in 
State  V.  Hamilton^  above  cited,  have  given  the  instruction 
asked. 

II.  The  only  other  point  made  by  the  defendant  is  that 
the  verdict  is  not  supported  by  the  evidence.  While  we  do 
not  regard  it  as  certain  that  there  has  not  been  a  mistake  of 
identity,  we  have^to  say  that  there  is  a  decided  conflict  of 
evidence,  and  it  is  not  our  province  to  interfere.  The  judg- 
ment must  be 

Affirmed. 


The  First  National  Bank  of  Nevada  v.  Bryan  et  al. 

1.  Pleading  and  practice :  at^swer  aided  by  bvidekce.  Where  the 

facts  set  up  in  the  answer,  considered  in  the  light  of  evidence  admitted 
without  olflection,  were  Boffident  to  constitute  the  defense  of  duress, 
such  defense  will  be  considered  as  having  been  made. 

2.  Duress:  pacts  constituting.  Where  a  woman's  husband  was 
illegally  restrained  in  the  office  of  an  attorney,  who  represented  to  her 
that  unless  she  executed  a  mortgage  on  her  homestead  her  husband 
would  be  arrested  on  a  charge  of  felony,  and  she  executed  the  mort- 
gage solely  to  avoid  his  arrest,  held  that  the  mortgage  was  obtained 
under  duress,  and  was  void.    See  Green  v.  Scranaqe,  19  Iowa,  461. 
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8.  :  MOBTGAGB  OBTAINED  BTS  nmOCEKT  HOLDBB.      While  it  hos 

been  held  by  this  court  that  a  bona  fide  indorsee  before  matorifcy  of  a 
note  secured  by  a  mortgage',  without  notice  of  infirmities,  takes  the 
mortgage,  as  he  takes  the  note,  free  &om  the  defenses  to  which  it  is 
subject  in  the  hands  of  the  mortgairee,  (see  cases  cited,)  yet  this  doctrine 
will  not  be  extended  to  a  case  like  this,  where  the  mortage  was  upon 
the  homestead  of  a  woman  who  did  not  sign  the  note,  and  whose  signa- 
ture to  the  mortgage  was  secured  by  duress. 

Appeal  from  Siory  District  Cotirt. 

Thuesday,  October  18. 

The  plaintiff,  as  the  indorsee  before  maturity  of  a  negotia- 
ble promissory  note  for  $646,  executed  by  Solon  Bryan  to 
the  order  of  P.  F.  Nelson,  brings  this  action  to  recover  the 
amount  of  said  note,  and  to  foreclose  a  mortgage  to  secure 
the  same,  executed  by  Mary  E.  Bryan  and  Solon  Bryan  upon 
their  homestead.  The  court  found  that  both  the  note  and 
mortgage  were  obtained  by  duress,  and  that  the  plaintiff,  as 
an  innocent  holder  of  the  note  for  value  before  maturity,  was 
entitled  to  recover  upon  the  note,  but  was  not  entitled  to  a 
foreclosure  of  the  mortgage.     The  plaintiff  appeals. 

Dyer  and  Fitchpdtrick,  for  appellant. 

C.  II.  Balliett  and  8.  F.  BalUetty  for  appellee. 

Day,  Ch.,  J. — I.  The  appellant  insists  that  the  answer  does 
not  set  up  that  the  note  and  mortgage  were  obtained  by 'duress, 
^andprwjtice :  ^®  appdlecs  filed  an  amended  abstract,  setting 
by^ewdenee.**  forth  that  the  defendant,  under  leave  of  court, 
tiled  an  amended  answer  to  meet  the  evidence,  formally  set- 
ting up  that  the  note  and  mortgage  were  made  under  duress. 
The  appellant  denies  that  such  amendment  was  filed.  We 
have  examined  the  transcript,  and  do  not  find  any  reference 
to  such  amendment.  However,  we  regard  this  question  as 
immaterial.  The  original  answer  sets  up  facts  suflScient  to 
present  the  defense  of  duress,  in  view  of  the  fact  that  the  evi- 
dence was  admitted  without  objection. 
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II.  It  appears  from  the  evidence  that  Solon  Bryan  had  0 
contract  for  erecting  a  school  house  in  Harlan;  that  he  pur 
2.  DUBES8 :      chased  the  bricks  therefor  from  P.  F.  Nelson,  and 
tuting.  that,  to  secure  $945  of  the  purchase  price,  he  exe- 

cuted a  chattel  mortgage  upon  one  hundred  and  fifty  thousand 
of  the  bricks ;  that  he  failed  in  the  execution  of  liis  contract,  and 
turned  over  his  contract,  together  with  the  bricks  mortgaged  to 
Nelson,  to  the  sureties  on  his  bond  for  the  performance  of  his 
contract;  and  that  they  assumed  and  completed  the  erection  of 
the  building.  It  further  appears  that  the  sureties  had  know- 
ledge of  the  existence  of  the  mortgage  when  they  took  the 
assignment  of  the  contract.  The  attorney  of  Nelson  locked 
Solon  Bryan  in  his  office,  and  demanded  a  mortgage  to  secure 
the  balance  due  on  the  bricks,  which  was  then  $645,  and 
represented  that  unless  he  executed  the  mortgage  he  was 
liable  to  prosecution,  and  would  probably  be  prosecuted  for 
selling  and  disposing  of  mortgaged  property.  The  attorney 
also  procured  a  letter  to  Mary  £.  Bryan  from  her  husband 
for  a  description  of  the  homestead  property.  She  at  first 
refused  to  furnish  a  description  without  seeing  her  husband. 
The  attorney  of  Nelson  told  her  that  she  could  not  see 
her  husband,  that  he  was  locked  up  in  his  office  and  could 
not  come  out;  that  Bryan  had  sold  mortgaged  property;  and 
that  they  had  a  warrant  for  his  arrest,  and  that  if  she  would 
give  a  description  of  the  homestead  for  a  mortgage  it  would 
save  his  arrest;  that  it  was  a  penitentiary  offense  to  sell  mort- 
gaged property,  and  that  if  she  did  not  give  the  description 
they  would  send  him  to  the  penitentiary.  Mary  E.  Bryan 
went  to  the  office  of  the  attorney  and  was  admitted,  and  her 
husband  then  told  her  that  they  had  got  him  into  some  trouble, 
and  that  by  giving  a  mortgage  upon  the  homestead  for  a  short 
time  it  would  help  him  out.  It  seems  that  the  note  and 
mortgage  were  executed  at  that  time  and  place.  Mary  E. 
Bryan  testifies  that  she  was  induced  to  sign  the  mortgage  by 
what  the  attorney  had  said,  that  it  would  save  Mr.  Bryan's 
arrest,  and  that  they  would  straighten  it  up  before  the  mort- 
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gage  was  due.  We  are  satisfied  that  the  execution  of  the 
mortgage  was  not  the  voluntary  act  of  Mary  E.  Bryan,  and 
that  it  was  obtained  by  duress,  under  the  doctrine  of  Crreen 
and  Densmore  v.  Scranagey  19  Iowa,  461. 

in.  The  most  important  question  in  the  case  is  as  to 
whether  the  plaintiff,  an  innocent  holder  of  the  note  before 
maturity,  is  entitled  to  a  foreclosure  of  the  mortgage.     It 

j^ .  has  been  held  by  this  court  that  a  bona  jide  in- 

obtSned^by:  dorsee  before  maturity  of  a  note  secured  by  a 
h<3der."'  mortgage,  without  notice  of  infirmities,  takes  the 
mortgage  as  he  takes  the  note,  free  from  the  defenses  to  which 
it  is  subject  in  the  hands  of  the  mortgagee.  Preston^  Kean 
cfe  Co,y  V.  Marris,  Case  <b  Co,y  42  Iowa,  549;  The  Farmers^ 
National  Bank  of  Salem  v.  Fletcher^  44  Id.,  252;  Claeey  v. 
Sigg  et  al.y  51  Id.,  371.  In  all  of  these  cases  the  mortgages 
were  voluntarily  executed  upon  the  property  of  the  persons 
who  executed  the  notes.  Beyond  the  doctrine  of  these  cases 
we  do  not  feel  justified  in  going,  in  the  application  to  mort- 
gages of  the  principles  which  pertain  to  negotiable  paper. 
In  Burhank  v.  Wahfiich^  52  Iowa,  493,  when  no  note  was 
delivered  with  the  mortgage  to  the  mortgagee,  it  was  held 
that  an  asignee  of  the  montgagee  took  it  subject  to  all  equities 
between  the  original  parties.  In  Tabor  v,  Foy^  56  Iowa,  539, 
where  the  note  accompanying  the  mortgage  was  forged,  it  was 
held  that  the  asignee  of  the  mortgagee  took  it  subject  to  all 
defenses  existing  against  it  in  the  hands  of  the  mortgagee, 
notwithstandfng  the  admission  of  the  mortgagor  that  she 
signed  the  mortgage.  This  case  differs  from  all  those  which 
have  heretofore  been  determined  fn  this  court.  In  this  case 
the  mortgaged  property  belongs  to  Mary  E.  Bryan,  who  did 
not  sign  the  note,  and  the  mortgaged  property  is  her  home- 
stead. Her  execution  of  the  mortgage  was  procured  by  duress, 
and  was  not  her  free  and  voluntary  act.  Section  1990  of  the 
Code  requires  the  concurrence  of  both  the  husband  and  wife 
to  a  conveyance  or  incumbrance  of  the  homestead.  Mary  E. 
Bryan  did  not  legally  concur  in  this  conveyance.  As  between 
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her  and  the  mortgagee,  the  mortgage  was  void.  Mortgage? 
are  not  intended  to  circnlate  as  commercial  paper,  and  we  do 
not  think  that  the  interests  of  commerce  require  that  the 
principles  applicable  to  negotiable  paper  shall  be  extended  to 
a  mortgage  executed  under  such  circumstances  as  the  niort- 
gage  in  question.     The  judgment  of  the  court  below  is 

Affibmxd. 


RiTOHIB  V.  MoDuFFIB  ET   AL. 

1.  Conveyance  of  Encumbered  Land:    liability  of  obaittee. 

Where  land  encumbered  by  a  mortgage  and  taxes  is  conveyed,  and  there 
is  no  agreement  on  the  part  of  (he  grantee  to  pay  sach  encumbrances, 
he  is  not  personally  holden  for  them,  though  the  land  is  holden. 

2.  Mortgage  to  School  Fond :  subsequbnt  taxes:  priobitt  of  lien. 

Where  land  mortgaged  to  the  school  fund  was  afterwards  sold  for  taxes 
subsequently  accruing,  the  mortgage  lien  was  superior  to  that  of  the 
holder  of  the  tax  sale  certificate,  and  where  such  holder  was  made  a  party 
to  an  action  to  foreclose  the  mortgage,  he  had  a  right,  under  the  statute, 
to  redeem  from  the  foreclosure  sale,  but,  having  failed  so  to  do,  his  in- 
terest ceased,  and  the  excution  to  him  of  a  tax  deed  was  properly  en- 
joined. 

Appeal  from  Greene  Circuit  Cowrt. 

Thuesday,  Octobeb  18. 

Action  in  equity,  the  object  of  which  was  to  enjoin  the 
execution  of  a  tax  deed  for  certain  real  estate  to  the  defend- 
ant.    The  injunction  was  made  perpetual,  and  defendants  ap- 


C.  C,  Cole^  for  appellants. 

C.  H.  Jackaoriy  for  appellee. 

Seevees,  J. — ^The  case  was  submitted  to  the  circuit  court 
jand  to  this  court  on  an  agreed  statement  of  facts,  the  ma- 
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terial  portion  of  which  is  as  follows:  The  real  estate  in  con- 
troversy in  1874  was  owned  by  one  Marmon,  and  he  execu- 
ted  a  mortgage  to  the  school  fund.  Marmon  conveyed  to 
Reynolds,  and  he  to  Smith,  in  November,  1875.  Both  Rey- 
nolds and  Smith  agreed  to  pay  the  mortgage.  In  July,  1877, 
Smith  executed  an  agreement,  whereby  he  bound  himself  to 
convey  by  warrantee  deed  one  undivided  half  of  the  premises 
to  Jackson,  upon  the  happening  of  a  condition. 

Jackson  became  entitled  to  a  deed  in  December,  1877,  but 
it  was  not  executed.  In  February,  1880,  Smith  conveyed  all 
his  interest  to  Jackson  by  quit  claim  deed. 

In  1879,  the  school  fund  mortgage  was  foreclosed.  To  this 
action  McDuffie  was  made  a  party,  and  a  decree  was  entered 
declaring  the  mortgage  to  be  superior  to  any  lien  held  by 
McDuffie.  In  July  thereafter,  the  premises  were  sold  by  the 
sheriflf  under  the  decree,  and  Greene  county  became  the  pur- 
chaser. A  certificate  of  purchase  was  issued  to  the  county. 
No  redemption  from  such  sale  was  made  by  McDuffie  or  any 
one  else.  On  the  9th  day  of  July,  1880,  Greene  county,  for 
a  valuable  consideration,  assigned  the  certificate  of  purchase 
to  Jackson,  and  the  premises  were  conveyed  to  him  by  the 
sheriff.  Afterward,  Jackson  conveyed  by  warranty  deed  to 
the  plaintiff.  The  land  was  sold  in  1876  and  1877,  for  the 
taxes  due  and  delinquent  for  the  years  1875  and  1876,  and 
McDuffie  purchased  the  same  at  such  sale,  and  now  claims 
that  he  is  entitled  to  a  tax  deed  to  the  property  in  controversy. 

Counsel  for  the  appellants  insist  that  the  mortgagor  to  the 
school  fund  became  bound  to  pay  the  taxes,  and  also  to  pay 
the  mortgage.  This  may  well  be  conceded.  It  is  further 
insisted  that  the  "grantees  of  the  mortgagor  acquired  the  prop- 
erty with  full  knowledge  of  the  conditions  imposed  upon  their 
grantor;  they  became  privies  in  estate,  and  substituted  in  the 
place  of  their  grantors,  and  were  therefore  severally  liable  for 
the  payment  of  the  taxes  due  on  said  land,  as  well  as  the 
mortgage  thereon."  In  support  of  this  proposition,  Code,  § 
857,  and  Porter  v.  Lafferty^  33  Iowa,  254,  are  cited. 
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That  Seynoldsand  Smith  were  bonnd  to  pay  the  mortgage 
is  true,  because  thej  agreed  bo  to  do.  Smith,  it  will  be  as- 
sumed, was  bound  to  pay  the  taxes  for  1876  and  1876,  because 
he  owned  the  premises  at  the  time  they  accrued.  But  Jack- 
son never  agreed  to  pay  the  mortgage  or  taxes,  and  we  are 
unable  to  see  that  he  was  under  any  legal  obligation  to  do  so. 
No  obligation  is  cast  on  him  to  pay  the  taxes  by  the  section 
of  the  Code  above  cited,  and,  as  we  understand.  Porter  v.  Laf- 
ferty,  Bhoye  cited,  is,  as  to  this  branch  of  the  case,  an  author- 
ity against  the  appellants. 

The  real  point  in  this  case  may  be  briefly  stated.  Smith 
was  under  obligation  to  pay  both  the  mortgage  and  the  taxes. 
He  conveyed  to  Jackson,  and  appellant  claims  that  this  fact 
alone  and  of  itself  mak*es  Jackson  personally  liable  for,  or 
casts  on  him  an  obligation  to  pay,  the  taxes.  No  authority 
has  been  cited  which  so  holds,  and  we  do  not  think  such  is 
the  law.  The  land  ordinarily  would,  in  Jackson's  hands,  be 
60  liable,  but  no  personal  obligation  would  be  cast  on  him. 
But  the  mortgage  to  the  school  fond  was  the  superior  lien, 
and  had  been  so  declared  by  the  court.  McDuflie  could  have 
redeemed  from  such  lien,  but  he  failed  to  do  so. 

There  being  no  legal  obligation  on  Jackson  to  pay  the  taxes, 
he  could  well  take  from  the  county  an  assignment  of  the  cer- 
tificate of  purchase,  receive  a  conveyance  from  the  sheriff, 
and  become  possessed  of  just  the  same  rights  and  equities  as 
the  county  would  have  had  if  the  conveyance  had  been  exe- 
cuted to  it.  The  plaintiff  cannot  be  liable  if  Jackson  is  not, 
and  he  holds  the  land  free  from  the  claimed  lien  of  McDulfie. 

Afvibhed. 
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Nash  &  Phelps  v.  The  Chicago,  Milwaukee  &  St.  Paul 
E'y  Co.,  et  al. 

1.  Mechanic's  Lien:  time  of  filing:  wokk  on  ratlboad  undeb 

bubcontb actor.  Where  work  was  done  ui)on  a  railroad  under  a  sub- 
contractor in  July  and  Aujfust,  1881,  and  the  notice  required  by  Code, 
§  2131,  of  the  filinpr  of  the  claim  for  the  lien  was  given  October  31, 1881, 
and,  prior  to  the  giving  of  the  notice,  the  subcontractor  had  been  paid 
in  full,  in  accordance  with  the  contract  for  the  work,  after  its  comple- 
tion, held  that  the  lien  could  not  be  enforced  against  the  railroad. 

2.  Assignment  of  railroad  ''Time  Checks":  contractor  not 

BOUND  BT.  This  action  was  brought  against  the  principal  contractors 
upon  an  assignment  of  certain  '*time  checks**  signed  by  the  subcon- 
tractor; but  these  time  checks  not  purporting  to  be  an  obligation  of 
the  principal  contractors,  judgment  against  them  was  properly  refused. 

Appeal  from  Marshall  District  Cowrt, 

Thubsday,  Ootobeb  18. 

Action  to  recover  for  work  done  in  building  a  railroad, 
and  to  enforce  a  mechanic's  lien  therefor.  A  trial  was  had 
withont  a  jury,  and  judgment  was  rendered  for  defendants. 
Plaintiflfe  appeal.  The  facts  of  the  case  are  fully  stated  in 
the  opinion. 

Brown  <&  Carney^  for  appellants. 

J.  H.  Bradley^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  certain  laborers 
performed  work  in  constructing  the  railroad,  under  contract 
with  one  Eyan,  for  which  no  payment  has  been  made;  that 
claims  for  a  lien  were  duly  filed,  and  notice  thereof  served  upon 
the  railroad  company,  and  that  the  claims  have  all  been 
assigned  to  plaintijBfs.  Judgment  is  prayed  against  Langdon, 
Bishop  &  Co.,  contractors,  and  a  lien  is  claimed  against  the 
railroad.  An  amended  petition  shows  that  the  contractors 
became  bound  to  pay  the  claims  by  reason  of  promises  and 
Vol.  LXII— 4 
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representations  made  bj  them,  and  under  provisions  of  their 
contract  with  the  railroad  company.  The  answer,  admitting 
the  services  rendered  by  plaintiffs  assignees,  and  that  Lang- 
don,  Bishop  &  Co.  were  contractors,  and  Ryan  was  a  sub- 
contractor, denies  other  allegations  of  the  petition.  In  the 
view  we  take  of  the  case,  a  more  particular  statement  of  the 
pleadings  is  unnecessary. 

II.  Tte  work  was  done  by  plaintiff  ^s  assignors  in  July 
and  August,  1881;  the  notice  required  by  the  statute,  (Code, 
1.  MECHANic»8  §  2131>)  of  the  filing  of  the  claim  for  the  lien 

ntSig^  wo?k  ^^  ff^^^^  October,  31,  1881,  and  prior  to  the 
under  sSScon-  g^^ii^g  ^^  ^^^  notice  the  sub-contractor,  Ryan,  had 
^"^^^'*  been  paid  in  full,  in  accordance  with  the  con  tract 

for  the  work,  after  its  completion.  No  lien  can,  therefore, 
be  enforced  against  the  railroad  for  the  claims  of  plaintiffs 
assignors.  Sandval  v.  Ford^  55  Iowa,  461;  Robinson  & 
Atherton  v.  The  State  Ins.  Co,^  Id.,  489. 

III.  We  are  required  to  determine  whether  plaintiffs  are 
entitled  to  a  judgment  against  Langdon,  Bishop  &  Co.  We 
1  A8SIOK-       think  they  are  not,  for  the  reason  that  they  fail 

tmS  ume'**^"  to  prove  that  the  claim  was  assigned  and  trans- 
twS;torno?°'  fcrred  to  them.  The  assignment  was  made  by  the 
bound  by.  persons  performing  the  labor  executing  a  writ- 
ten instrument  in  the  following  language: 

"For  value  received  we  hereby  assign  to  Nash  &  Phelps 
our  accounts  against  the  Chicago,'  Milwaukee  &  St.  Paul  R. 
R.  Co.,  for  work  done  on  construction  of  a  railroad  bed  for 
said  railroad  company,  and  all  our  right,  title  and  interest  in 
certain  mechanic's  liens  filed  in  the  ofiice  of  the  clerk  of 
district  court  of  Marshall  county,  Iowa,  by  us,  against  said 
railroad  company.    Audubon,  Iowa,  Kov.  18,  1881." 

This  instrument  transfers  an  account  against  the  railroad 
company,  and  a  claim  for  mechanic's  lien.  It  transfers  no 
claim  against  Langdon,  Bishop  &  Co. 

The  sub-contractor  gave  to  each  of  plaintiff's  assignees  a 
memorandum  in  the  following  form: 
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^'$60.66  TIME  CHECK. 

"Marion  Extension,  C.  M.  &  St.  P.  R.  R 

"7b  Zanffdony  Bishop  c&  Co.,  GontractorSy 
"Jake  Waltenberg  has  worked  211-2  days  in  the  month 

of  July  with  team,  at  $3.50  per  day         -         -        $78.92 
"To  account  with  Matt.  Ryan 18.26 


"Balance due $60.66 

"  Matt.  Ryan,  Sub-Contractor. 
"Dated  Aug.  11, 1881.'' 

These  "time  checks"  were  delivered  to  plaintiffs,  the  name 
of  the  respective  payees  being  indorsed  upon  each.  If  it  be 
conceded  that  this  indorsement  constituted  an  assignment,  it 
transferred  no  claims  against  Langdon,  Bishop  &  Co.  The 
instrument  is  evidence  of  indebtedness  of  Ryan  to  the  payee, 
or  of  the  indebtedness  of  the  railroad  company  to  Langdon, 
Bishop  &  Co.  It  is  not  a  claim,  or  evidence  of  a  claim, 
against  the  parties  last  mentioned.  Its  assignment  does  not 
operate  to  transfer  to  plaintiffs  a  claim  upon  them.  There  is 
no  other  evidence  of  the  transfer  of  these  claims  to  plaintiffs 
relied  upon  except  these  instruments.  TlVe  therefore  con- 
clude that  plaintiffs  failed  to  establish  any  interest  in  the 
claims  sued  upon.  As  we  understand  the  record,  the  court 
below  upon  this  ground  dismissed  plaintiffs'  petition.  The 
decision  was  correct,  and  must  be 

Affibmed. 
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BusiE  V.  Jameson  et  at. 

1.  Fraudulent  Conveyance:  nrADEQuxcT  of  price  as  btidencb. 
A  slight  inadequacy  of  consideratioD  fc^^^n  for  land  is  not  sufficient  to 
evince  a  fraudulent  intent 

2. :  EYiDBNCB  NOT  ESTABLISHING.  The  evidence  in  this  case  con- 
sidered and  held  insufficient  to  prove  that  a  conveyance  from  a  son-in- 
law  to  his  father-in-law  was  fraudulent. 

Appeal  from  MarsJvall  Circuit  Court. 

Thuesday,  October  18. 

Action  in  equity  to  set  aside  a  conveyance  of  real  estate, 
on  the  ground  that  the  same  was  made  to  hinder  and  delay 
creditors.  Judgment  for  the  defendants,  and  plaintiff 
appeals. 

Brown  <6  Carney^  for  appellant. 

Bi/nford  <&  Snellingy  for  appellees. 

Seevers,  J. — I.  The  plaintiff  is  the  holder  of  a  judg- 
ment against  Milo  Somers,  who  is  the  son-in-law  of  the 
1.  FKAUDu-  defendant,  Jameson.  Somers  was  the  owner  of 
anc7:1nade-'  ^°®  hundred  and  sixty  acres  of  land,  which  was 
piic7as^evi-  mortgaged  to  Jameson  to  secure  an  indebtedness, 
including  interest,  amounting  to  about  $3,350. 
There  was  another  mortgage  to  Bisbee  &  Hilty,  to  secure 
them  against  liability  on  a  guardian's  bond  which  they  had 
signed  as  surities  of  Somers.  The  defendant  purchased  the 
real  estate.  The  same  was  conveyed  to  him  in  payment  of, 
and  was  to  cancel,  the  indebtedness  due  him,  and  pay  the 
amount  due  on  the  Bisbee  &  Hilty  mortgage.  The  amount 
due  on  the  mortgage  was  between  $800  and  $900,  and  the 
same  was  paid  by  the  defendant  in  accordance  with  his  con- 
tract of  purchase.  So  that  the  defendant  in  fact  gave  for  tlie 
real  estate,  as  above  stated,  $4,200,  or  a  little  upwards  of 
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$26  per  acre,  and,  besides  this,  paid  taxes  ainountiDg  to  $40. 
The  purchase  was  made  in  March,  1880.  The  trial  was  in 
June,  1881.  The  plaintiff  and  two  other  persons  testified 
that  in  their  judgment  the  land  was  worth,  in  1880,  $30  per 
acre,  or  $4,800.  It  is  insifited  that  the  price  paid  is  inade- 
quate, and  evidence  of  fraud.  But  we  do  not  think  this  is 
so.  Giving  all  possible  weight  to  the  evidence,  the  inade- 
quacy is  not  very  great,  and  it  is  not  suflScient,  we  think,  to 
evince  a  fraudulent  purpose. 

II.     The  defendant  was  informed,  and  he  had  knowledge, 
we  think,  that  Somers  was  insolvent.     As  to  the  validity  of 

2. :  evi-    the  mortgages  no  question  is  made.     They  could 

tabiishing.  have  been  foreclosed,  and  the  defendant  could 
have  purchased  at  the  sale,  and  thus  have  obtained  a  title 
that  could  not  have  been  successfully  assailed.  This  would, 
however,  have  involved  some  considerable  expense.  Instead 
of  incurring,  or  encumbering  the  property  with,  this  ex- 
pense, the  defendant  made  the  purchase.  If  he  had  obtained 
title  by  foreclosure,  he  could  have  given  it  away,  if  he  saw 
proper,  and  the  plaintiff  would  have  no  just  ground  of  com- 
plaint. The  same  result  must  follow  the  purchase,  unless  a 
fraudulent  intent  in  making  it  clearly  appears;  for  under 
the  circumstances  it  is  diflBcult  to  infer  such  an  intent.  Be- 
cause of  his  sympathy  for  his  daughter,  the  defendant  made 
the  purchase,  and  permitted  Somers  and  his  family  to  remain 
on  the  farm  and  receive  a  portion  or  all  of  the  rents  and  pro- 
fits. "We  think  that  the  evidence  shows  that  the  defendant 
gave  his  daughter  a  small  amount  of  money  in  addition  to 
the  proceeds  of  the  farm.  The  defendant  had  a  perfect  right 
to  secure  his  own  indebtedness  in  the  manner  he  did,  and, 
conceding  that  it  was  his  intention  to  purchase  the  land  and 
give  his  daughter  and  her  family  the  rents  and  profits  of  the 
real  estate,  he  had  the  right  to  do  so.  He  could,  if  he  saw 
proper,  have  given  her  the  farm,  and  it  would  not  have  been 
a  fraudulent  transaction,  even  if  he  had  so  determined  prior 
to  purchasing  it.     Smith  v.  Riggs^  56  Iowa,  488. 

Affirmed. 
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g  ^1  State  v.Phippen. 

fiiogiB         1.  Pexjury:  oath  brfobb  township  asbkssob:  allkqatioh  of  timi 
I  m  ^  IN  indictment.    A  person  cannot  be  convicted  of  peijaiy  for  taklnfir  a 

*    g2   541  ^^^  ^^^  before  one  not  empowered  by  law  to  administerptiths;  and  as 

131  2^  a  township  assessor  is  not  authorized  to  enter  upon  his  duties  before  the 

third  Monday  of  January  after  his  election,  one  who,  before  such  asses- 
sor, falsely  swears  to  an  assessment  of  his  property,  prior  to  that  time, 
does  not  thereby  commit  legal  peijury.  In  such  case  the  allegation  of 
time  in  the  indictment  becomes  material,  and  renders  the  indictment 
bad. 

Appeal  from  Eervry  District  Court. 

Thursday,  October  18. 

The  defendant  was  convicted  of  tlie  crime  of  perjury.  The 
facts  involved  in  the  question  of  law  ruled  by  this  court  ap- 
pear in  the  opinion. 

WrigJU^  Cummi/agB  <&  Wrigkty  and  Palmer  <&  Palmer^ 
for  appellant 

Smith  McPherson,  Attomey-ffeneraly  for  the  State. 

Beoe,  J. — I.  Kumerous  questions  arising  upon  objections 
to  the  indictment,  and  upon  the  instructions  given  and  refused, 
are  discussed  by  defendant's  counsel.  "We  find  it  necessary 
to  consider  but  one  objection  to  the  validity  of  the  judgment 
of  conviction,  which  meets  us  at  the  threshold  of  the  case, 
and  prevents  escape  from  the  reversal  of  the  judgment  of 
the  court  below. 

The  indictment  charges  defendant  with  the  crime  of  per- 
jury committed  in  falsely  swearing  to  the  assessment  of  prop- 
erly for  taxation.  It  alleges  that  the  perjury  was  committed 
on  the  15th  day  of  January,  1880,  and  that  the  oath  was  ad- 
ministered by  the  assessor  of  the  township  wherein  the  prop- 
erty was  assessed.  The  defendant,  by  demurrer  to  the  in- 
dictment, and  by  motions  to  set  aside  the  verdict,  and  for  a 
new  trial,  and  in  arrest  of  judgment,  objected  to  the  indict- 
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ment  on  the  ground,  among  others,  that  it  shows  upon  its  face 
that  the  assessor  had  no  lawful  authority  to  administer  the 
oath  at  the  time  the  offense  is  alleged  to  have  beeu  commit* 
ted.  The  objection  is  renewed  in  this  court;  In  our  opinion 
it  should  have  been  sustained  by  the  district  court. 

II.  Township  assessors  are  elected  annually  upon  the  sec- 
ond Tuesday  of  October  of  each  year,  except  that,  when  a 
president  is  elected,  the  election  is  held  upon  the  Tuesday 
next  after  the  first  Monday  of  November.  Code,  §  §  5t3, 
591.  The  township  assessors  cannot  enter  upon  the  duties  of 
their  offices  in  the  assessment  of  property,  and  they  are 
charged  with  no  others,  until  the  third  Monday  of  January 
next  after  the  election.     Code,  §  822. 

The  indictment  alleges  that  the  assessment  was  made  and 
the  oath  was  administered  to  defendant  on  the  15th  day  of 
January,  which  was  before  the  law  authorized  the  assessor  to 
enter  upon  the  discharge  of  his  duty,  the  third  Monday  falling, 
the  year  the  assessment  was  made,  upon  the  19th  day  of  the 
month.  Upon  that  day  the  assessor  had  no  lawful  authority 
to  perform  any  official  act.  He  was  not  clothed  with  authority 
to  make  assessments  or  to  administer  oaths.  His  acts  were 
those  of  one  having  no  authority. 

III.  It  cannot  be  claimed  that  a  person  may  be  convicted 
of  perjury  for  taking  a  false  oath  before  one  not  empowered 
by  law  to  administer  oaths.  We  will  not  be  expected  to  cite 
cases  upon  this  point.  And  it  is  equally  well  settled  that  an 
indictment  for  perjury  is  bad  which  alleges  that  the  oath  was 
administered  by  one  not  clothed  with  authority  to  administer 
it  The  indictment  in  this  case,  in  alleging  that  the  oath 
was  taken  and  the  assessment  was  made  on  a  day  before  the 
assessor  was  authorized  by  statute  to  enter  upon  the  discharge 
of  his  duty,  shows  absence  of  authority  of  the  assessor  to  ad- 
minister the  oath. 

IV.  The  allegation  of  the  day  upon  which  the  offense  was 
committed  is  not  usually  material  in  indictments.  But  in  an 
indictment  for  perjury  it  is  material  to  show  that  the  oath 
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was  laMrfuUy  administered.  Certainly,  if  the  indictment 
shows  that  the  oath  was  not  lawfully  administered,  it  is  bad, 
and  the  defect  is  fatal.  The  allegation  of  the  day  when  the 
assessment  was  made  and  the  oath  administered,  is,  in  this 
case,  something  more  than  an  averment  as  to  the  time  of  the 
offense.  It  is  an  allegation  showing  absolute  want  of  au- 
thority of  the  assessor  to  administer  the  oath  and  make  the 
assessment. 

An  indictment  alleging  facts  that  do  not  constitute  a  crime, 
cannot  be  supported  by  proof  of  other  facts  which  are  punish- 
able by  law.  So  an  indictment  for  perjury,  alleging  that  the 
oath  was  administered  by  a  person  not  authorized  by  law  so 
to  do,  cannot  be  supported  by  proof  that  the  accused  was 
sworn  by  one  authorized  to  administer  oaths.  This  is,  in  ef- 
fect, the  precise  case  before  us.  The  indictment  alleges  that 
defendant  was  sworn  by  the  assessor  at  a  time  when  he  had  no 
authority  to  administer  oaths.  It  cannot  be  supported  by 
proof  that  the  oath  was  subsequently  administered,  for  the 
simple  reason  that  it  charges  no  indictable  offense.  The 
want  of  authority  of  the  assessor  to  administer  the  oath  at 
the  time  alleged  in  the  indictment,  takes  from  the  false  swear- 
ing the  quality  which  renders  it  punishable  by  the  law.  It 
may,  notwithstanding,  be  a  moral  perjury,  but  with  that  we 
have  nothing  to  do. 

We  reach  the  conclusion  that  the  district  court  erred  in 
overruling  the  demurrer  to  the  indictment  and  the  motion  to 
set  aside  the  verdict  and  in  arrest  of  judgment. 

BsVEBSED. 
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Harsely  by  next  friend,  t.  Bowman. 


Maesel,  by  kbxt  fkibnd,  V.  Bowman. 

1.  Assignment  of  Error :  too  indefi]<}itb.    Where  a  motion  for  a  new 

trial  was  based  on  several  grounds,  and  it  is  assigned  as  error  simply 
that  the  court  overruled  the  motion,  this  is  too  indefinite,  and  must  be 
disregarded. 

2.  Negligence:  bestbaintof  vicious  dog:  owneb  or  bailee.    One 

who  has  charge  of  a  vicious  dog,  whether  as  owner  or  bailee,  knowing  him 
to  be  vicious,  must  restrain  him,  and  if  he  fails  so  to  do  he  will  be  liable 
in  damages  to  any  person  injured  thereby. 

Appeal  from  MaraJiall  Circuit  Court. 

Fbidat,  OcrroBEB  19. 

The  petition  states  that  defendant  is  the  owner  of  a  vicious 
dog,  "which  was  in  the  habit  of  biting  children  and  other  per- 
sons without  cause,  and  defendant,  well  knowing  his  vicious 
and  ferocious  habit,  and  that  he  had  repeatedly  bitten  children 
and  other  persons,  wrongfully  and  negligently  permitted  him  to 
run  at  large,  and,  while  so,  he  bit  the  plaintiffs  legs  and  an- 
kles,'^ to  her  great  damage.  Trial  by  jury,  verdict  and  judg- 
ment for  plaintiff  for  $365.     The  defendant  appeals. 

J.  E.  Bradley  J  for  appellant. 
Sutton  c&  ChildSj  for  appellee. 

Seevees,  J. — I.  It  is  assigned  as  error  that  the  court 
erred  in  overruling  a  motion  for  a  new  trial.  There  are  five 
or  more  distinct  grounds  stated  in  the  motion  for  a  new  trial. 
This  assignment  of  error  is  too  general,  indefinite,  and  not  as 
specific  as  the  statute  requires.  It  must,  therefore,  be  disre- 
garded.   Reilly  v.  Rvriglandy  44  Iowa,  423. 

II.  The  only  other  errors  assigned  challenge  the  correct- 
ness of  the  instructions.  The  evidence  showed  that  the  dog 
had  bitten  several  persons,  but  there  was  no  evidence  that 
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plaintiff  had  knowledge  thereof,  except  in  a  single  instance. 
The  defendant  himself  testified  that  he  knew  the  dog  had  bit- 
ten a  girl  by  the  name  of  Brace 

The  court  instructed  the  jury  on  the  theory  that,  if  the  dog 
was  vicious,  and  the  defendant  knew  of  such  fact,  it  was  his 
duty  to  restrain  him,  and  if  he  failed  to  do  so  the  plaintiff 
was  entitled  to  recover. 

The  instruction  is  correct.  Popplewell  v.  Pierce^  10  Cush., 
509.  A  single  instance  of  the  dog  having  bitten  a  person  is 
suflBcient  to  charge  the  plaintiff  with  knowledge  of  the  vicious 
nature  and  habits  of  the  dog.  Kittredge  v.  Elliott^  16  N.  H., 
79.  The  fact  that  the  plaintiff  was  bitten,  as  alleged  in  the 
petition,  was  not  and  could  not  be  controverted.  Upon  the 
undisputed  evidence,  under  the  instructions,  the  plaintiff  was 
entitled  to  recover.  It  is  wholly  immaterial,  therefore 
whether  the  plaintiff  negligently  permitted  the  dog  to  be  at 
large,  knowing  his  vicious  nature.  The  plaintiff  was  abso- 
lutely bound  to  restrain  him. 

In  the  fifth  paragraph  of  the  charge,  the  court  quoted  the 
statute  which  makes  the  defendant  absolutely  liable,  it  is  said, 
and  that,  therefore,  the  court  made  the  right  to  recover  depend 
upon  two  theories — one  of  absolute  liability,  and  the  other  of 
qualified  liability,  depending  on  the  defendant's  knowledge 
of  the  vicious  habits  of  the  dog;  and  it  is  insisted  that  this 
was  prejudicial  error.  But  we  think  that  this  is  not  so. 
The  defendant,  as  we  have  seen,  under  his  own  evidence,  was 
liable,  for  he  had  knowledge  that  the  dog  Was  vicious,  and 
this  fact  fixed  his  liability.  There  was  not,  therefore,  any  er- 
ror in  giving  the  fifth  instruction. 

The  defendant  had  given  the  dog  to  another  person  who  had 
not  yet  taken  him  away.  It  is  urged  tliat  the  defendant  was 
a  bailee  only,  and  not,  therefore,  liable.  *'A  person  having  in 
charge  a  dangerous  animal,  known  to  be  such,  is  certainly  re- 
sponsible for  its  safekeeping,  so  far  as  the  public  is  concerned, 
as  much  as  if  he  was  the  owner."  Frammell  v.  lAttU  et  al.y 
16  Ind.,  251. 
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Bawson  &  Bloe  t.  Bpaoflder. 

Although  no  8uch  error  is  sufficiently  asfligned,  we  deem  it 
proper  to  say,  as  the  question  has  been  discussed  bj  counsel, 
that  the  damages  are  not  in  our  opinion  excessive. 

Affibmbd. 


Rawson  &  RiOB  v.  Spanglbb. 

1.  Husband  and  Wife :  aobkct  of  wifb  whbn  abandoned.  Where 
a  wife  was  abandoned  by  her  hasband,  with  five  small  children  to  sap- 
port,  and  with  but  little  money  and  means  of  subsistence,  held,  (1)  that 
she  had  authority  at  common  law  to  sell  a  cow  left  by  the  husband, 
which  was  vicious,  and  of  no  use  in  supporting  the  family,  for  the 
purpose  of  procuring  family  supplies;  (2)  that  the  title  to  the  cow  con- 
veyed by  such  sale  could  not  be  disputed  by  an  attaching  creditor  of  the 
husband,  even  though  the  husband  intended  that  the  cow  should  be  given 
to  such  creditor  to  pay  his  debt;  (3)  that  the  wife  was  not  required  to  delay 
the  sale  of  the  cow  until  her  stock  of  money  and  provisions  was  exhaus- 
ted; (4)  that  §  2207  of  the  Ck)de  was  not  designed  to  affect  the  wife's 
agency  at  common  law. 

Ajppeal  from  Fayette  Circuit  Court, 

Fbiday,  Octobeb  19. 

AonoN  to  replevy  a  cow  and  calf.  The  property,  in  March, 
1881,  belonged  to  one  Perkins.  The  plaintiffs  claim  that  they 
acquired  title  to  the  property  by  purchase  from  Perkins'  wife. 
After  the  alleged  purchase,  the  defendant,  as  a  creditor  of 
Perkins,  attached  the  same  as  Perkins'  property.  The  plaint- 
iff brought  this  action  to  recover  possession.  Tliere  was  a 
trial  to  the  court,  and  judgment  was  rendered  for  the  plaint- 
iffs.   The  defendant  appeals. 

Lake  <&  Harraon  and  Ai/nsworth  cb  Hobson^  for  appellants 

Uoyt  <&  Sancock  and  John  Hutchins^  for  appellee. 

Adahs,  J. — ^The  court  found  that  just  prior  to  the  alleged 
sale  to  the  plaintiffs  Perkins  absconded,  leaving  his  wife  and 
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five  small  children  in  needy  and  destitute  circumstances,  and 
leaving  the  cow  and  calf  with  his  family;  that  at  the  time  of 
the  alleged  sale,  also,  the  family  were  in  needy  and  destitute 
circumstances,  and  that  the  sale  of  the  property  was  necessary 
for  the  support  of  the  family.  As  a  matter  of  law,  the  court 
held  that  the  wife  had  the  authority  to  sell  and  convey  a  good 
title. 

The  defendant  insists  that  the  finding  that  Perkins  left  his 
family  in  needy  and  destitute  circumstances  is  not  supported 
by  the  evidence.  But  in  our  opinion  it  is.  Mrs.  Perkins 
testified  that  the  children  were  of  the  ages  of  2,  4,  6,  8  and 
11  years,  respectively;  that  she  and  the  children  were  left  in 
a  poor  condition  for  supporting  themselves;  that  she  had  only 
about  three  dollars,  five  shoats,  five  or  six  bushels  of  wheat, 
a  little  flour,  sugar  and  coffee,  and  a  little  pork;  and  that  she 
had  no  other  means  of  support.  She  also  testified  that  the 
children  had  not  a  great  deal  of  clothing. 

Now,  while  it  does  not  appear  that  all  the  food  above  men- 
tioned had  been  consumed  at  the  time  of  the  sale  of  the  prop- 
erty, and  it  does  not  appear  that  the  children  were  suffering  for 
clothing,  the  stock  of  food  and  clothing  appears  to  have  been 
small;  and  if  Mrs.  Perkins  had  no  way  of  providing  for  her 
family,  as  we  think  the  evidence  shows,  but  by  resorting  to  a 
sale,  she  was  not,  so  far  as  the  question  of  need  and  destitu- 
tion was  concerned,  bound  to  wait  until  destitution  had  be- 
come complete.  If  she  was  to  sell .  at  all,  it  was  proper  for 
her  to  avail  herself  of  the  opportunity  to  sell  when  it  was  of- 
fered. One  fact  not  found  by  the  court  was  proved  by  un- 
disputed evidence,  and  that  is,  that  the  cow  was  vicious,  that 
Mrs.  Perkins  was  unable  to  milk  her,  and  regarded  her  as 
dangerous  to  the  children. 

We  come,  then,  to  the  question  whether,  the  circumstances 
being  such  as  above  set  forth,  Mrs.  Perldns  could  be  deemed 
to  have  authority  to  sell. 

The  wife's  implied  agency  to  act  for  her  husband  differs 
under  diflereiit  circumstances.     She  may  oi*dinarlly  contract 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1883.  61 

Bawson  &  Bice  t.  Spangler. 

for  domestic  supplies,  and,  if  abandoned  by  her  husband  with- 
out her  fault,  she  may  always  pledge  his  credit  for  necessaries. 
If  left  by  him  in  the  management  of  his  business,  she  may 
make  the  contracts  reasonably  incident  to  its  management: 

In  the  case  at  bar,  the  wife  was  left  by  her  husband  to  pro- 
vide for  the  family  as  best  she  could,  out  of  such  means  of 
support  as  they  had.  One  of  the  means  of  support  was  the 
cow,  which  was  not  useful  to  her,  because  she  was  vicious. 
We  think  it  clear  that,  under  the  circumstances,  she  had  im- 
plied authority  to  sell  her. 

In  this  connection  we  ought,  perhaps,  to  say  that  the  de- 
fendant complains  of  the  exclusion  of  certain  evidence,  to-wit, 
the  deposition  of  Perkins,  in  which  he  stated  that  he  intended 
that  the  cow  should  be  given  to  the  defendant  in  payment  of 
his  debt.  But  it  is  not  shown  that  his  wife  or  the  plaintiffs 
were  aware  of  his  intention.  She  was,  according  to  the  view 
which  wo  have  taken,  apparently  clothed  with  the  power  to 
sell  the  cow,  and  Perkins'  secret  intention  would  not  besuflB- 
cient  to  invalidate  the  sale. 

The  defendant  relies  upon  section  2207  of  the  Code,  as  ex- 
cluding such  power  by  implication.  The  section  provides  that, 
where  a  husband  abandons  his  wife,  and  is  absent  for  a  year, 
without  having  provided  for  the  support  of  his  family,  she 
may  apply  to  the  district  or  circuit  court,  which  shall  author- 
ize her  "to  manage,  control,  sell  and  encumber  the  property 
of  the  husband  for  the  support  of  the  family,  and  for  the  pur- 
pose of  paying  debts." 

The  authority  contemplated  by  the  provision  is  evidently 
somewhat  broader  than  that  which  could  be  deemed  to  arise 
merely  by  implication.  It  includes,  evidently,  the  power  to 
sell  or  mortgage  real  estate.  The  provision,  too,  is  useful  for 
the  purpose  of  removing  all  doubt  of  the  wife's  power  from 
the  minds  of  those  with  whom  she  may  have  occasion  to  deal. 
It  was  not  designed,  we  think,  to  affect  any  common  law  rule 
of  agency. 

In  our  opinion,  the  judgment  of  the  circuit  court  must  bo 

Affirmed. 
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The  Distbiot  Township  of  Jaspeb  v.  Thb  Dibtbict  Towkship 
OF  Wheatland. 

1.  Statute  of  Limitations :  express  trust.  Where  a  party  takes  pos- 

session of  money  and  holds  it  in  the  discharge  of  an  express  tmst,  he  can- 
not set  np  the  statute  of  limitations  to  shield  him  from  liability  for  the 
improper  dischargre  of  the  trust.  But  by  the  facts  of  this  case  (see  opin- 
ion) no  trust  was  created. 

2.  School  District:  subditisioh  of:  apportionxekt  of  assets: 
bbsultikq  tbubt.  When  a  school  district  was  subdivided,  and  upon 
apportionment  of  the  assets  it  was  agreed  that  certain  taxes  yet  to  be 
collected  from  territory  not  included  in  the  plaintiff  should  be  paid, 
when  collected,  to  the  plaintiff,  there  was  no  legal  difficulty  in  plaintiff's 
receiving  such  payment;  and  the  fact  that  it  did  not,  and  that  the 
money  was  paid  to  the  district  formed  out  of  the  territory  from  which  the 
taxes  were  collected,  did  not  make  the  latter  district  in  any  sense  the 
trustee  of  the  former. 

Appeal  from  Carroll  District  Oowri. 

Friday,  October  19. 

The  questions  presented  in  this  case  pertain  to  the  suffi- 
ciency of  the  plaintiffs  petition.  The  court  below  sustained 
a  motion  to  strike  out  a  part,  and  afterward  sustained  a  de- 
murrer to  the  remainder.  The  plaintiff  elected  to  stand  upon 
its  petition,  and  judgment  was  rendered  for  the  defendant. 
The  plaintiff  appeals. 

M.  W,  Beach  and  C.  O.  Cole^  for  appellant 

J.  E.  Griffith  and  0.  R.  Manning^  for  appellee. 

"Adams,  J. — ^The  action  was  commenced  on  the  9th  day  of 
April,  1881.  The  cause  of  action  accrued  more  than  five 
years  prior  to  that  time.  The  court  below  held  that  it  was 
barred  by  the  statute  of  limitations.  The  plaintiff  insists 
that  it  does  not  appear  that  the  action  was  barred,  taking  the 
petition  as  it  stood  before  the  motion  to  strike  out  a  part  of 
it  was  sustained,  and  that  the  court  erred  in  striking  out  such 
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part.  The  liability  of  the  defendant  is  alleged  to  consist  in 
the  fact  that  it  drew  from  the  county  treasurer  of  Carroll 
county  certain  money  which  belonged  to  the  plaintiff.  The 
principal  point  controverted  in  argument  is  as  to  whether 
the  petition  showed  that  the  defendant,  in  drawing  and  hold- 
ing the  money,  did  so  in  the  discharge  of  an  express  trust. 
The  parties  are  agreed  in  respect  to  the  rule  of  law  that, 
where  a  party  takes  possession  of  money  and  holds  it  in  the 
discharge  of  an  express  trust,  he  cannot  be  allowed  to  set  up 
the  statute  of  limitations  to  shield  himself  from  liability  for 
the  improper  discharge  of  the  trust.  The  plaintiff  under- 
took to  so  frame  its  petition  as  to  set  out  such  trust,  but  the 
court  below  thought  that  it  did  not  succeed.  It  is  not  neces- 
sary to  go  into  a  full  statement  as  to  how  the  rights  of  these 
parties  became  complicated,  and  how  it  happened  that  the 
county  treasurer  paid  money  to  the  defendant  which  belonged 
to  the  plaintiff.  It  is  sufficient  to  say  that,  at  one  time,  the 
district  township  of  Jasper  embraced  a  large  territory.  Out 
of  that  territory  other  district  townships  have  been  carved, 
and  one  of  the  subdivisions  has  been  subdivided.  The  first 
subdivision  took  place  in  1868,  when  the  district  townships 
of  Sheridan  and  Glidden  were  carved  out  of  the  territory 
constituting  the  original  township  of  Jasper.  Afterward 
the  district  township  of  Bjiiest  was  carved  out  of  the  district 
township  of  Sheridan,  and  the  defendant,  the  district  town- 
ship of  Wheatland,  was  carved  out  of  the  district  township 
of  Kniest  When  the  first  subdivision  took  place,  the  res- 
pective boards  of  Jasper,  Sheridan  and  Glidden  made  a  divis- 
ion of  the  assets  and  liabilities,  and  the  assets  included  cer- 
tain taxes  thereafter  to  be  collected,  and,  among  them,  the 
taxes  constituting  the  money  now  in  controversey.  By  that 
division,  this  money  was  to  be  paid  to  the  district  township 
of  Jasper.  But  considerable  time  elapsed,  and  a  misconcep- 
tion arose  in  regard  to  what  the  division  embraced,  and  the 
result  was  that  this  money,  which  should  have  been  paid  to 
the  district  township  of  Jasper,  vnis  paid  to  the  district  town- 
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ship  of  Wheatland,  being  money  collected  as  taxes^from  that 
territory;  and  there  the  matter  rested  for  over  six  years. 

We  have  deemed  this  statement  necessary  to  render  more 
fully  intelligible  the  plaintiff's  averments  contained  in  that 
part  of  the  petition  v«rhich  was  striken  out.  The  plaintiff  re- 
lies upon  these  averments  as  showing  an  express  trust.  After 
setting  out  the  contract  of  division  made  between  the  respec- 
tive boards  of  Jasper,  Sheridan  and  Glidden,  the  plaintiff 
averred:  "That,  under  and  by  virtue  of  said  contract,  the  dis- 
trict township  of  Sheridan,  as  originally  constituted,  became 
the  resulting  trustee  of  the  plaintiff  herein,  for  the  purpose 
of  receiving  from  the  county  treasurer  the  moneys  collected 
from  lands  lying  within  its  territory,  as  then  constituted,  for 
taxes  levied  prior  to  its  organization,  and  paying  the  same 
over  to  the  plaintiff  herein  under  said  agreement;  that,  when 
the  district  township  of  Kniest  was  carved  out  of  the  territory 
of  said  district  township  of  Sheridan,  it  assumed  said  trust, 
BO  far  as  lands  chargeable  with  said  taxes  were  lying  within 
its  territory,  and  that,  when  the  defendant  herein  was  carved 
out  of  the  territory  of  the  district  township  Kniest,  as  afore- 
said, it  assumed  said  trust,  so  far  as  lands  lying  within  its 
territory  were  chargeable  with  said  taxes  or  assets  of  the  said 
original  district  township  of  Jasper." 

It  will  be  observed  that  the  averment  is  that  the  district 
township  of  Sheridan  became  a  resulting  trustee^  but  it  is  in- 
sisted that,  notwithstanding  it  became  such  trustee,  the  trust 
shown  is  an  express  trust.  But  in  our  opinion  no  trust  of 
any  kind  is  shown.  The  plaintiff's  position,  that  the  district 
township  of  Sheridan  was  made  a  trustee,  is  based  upon  the 
theory  that  it  alone  could  draw  from  the  county  treasurer  the 
taxes  collected  in  its  territory,  and  that  it  must,  therefore, 
have  been  contemplated  that  it  should  draw  the  taxes  and 
pay  the  same  to  the  plaintiff,  under  the  contract  of  division. 
But  these  taxes,  even  while  uncollected,  constituted  a  part  of 
the  assets  of  the  original  district  township  of  Jasper,  and  not 
only  that,  but  the  contract  of  division  expressly  provided 
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that  the  district  township  of  Jasper  should  draw  them.  Nor 
do  we  think  that  there  was  any  legal  difficulty  in  carrying  out 
this  contract  according  to  its  letter.  When,  therefore,  the 
plaintiff  averred  that  "under  and  by  virtue  of  said  contract'' 
the  district  township  of  Sheridan  became  a  trustee  for  receiv- 
ing the  money,  it  not  only  avers  a  mere  conclusion,  but  one 
which  appears  from  the  petition  itself  to  be  wrong.  Now, 
if  no  trust  was  created  so  lar  as  the  district  township  of  Sheri- 
dan was  concerned,  then  there  was  no  trust  which  the  defend- 
ant could  assume,  and  the  plaintiff's  averment,  that  the  de- 
fendant "assumed  said  trust,''  goes  for  nothing.  We  think 
that  the  petition  taken  altogether  not  only  failed  to  show  a 
trust,  but  negatived  such  idea,  and  it  follows  that  the  plaint- 
iff's cause  of  action  appeared  from  the  petition  to  be  barred. 

Affibmed. 


Habdy  v.  Moore. 


1.  Practice  in  Supreme  Court:  abstract  not  denied  taken  as 

TRUE.  Where  do  additional  abetiact  is  filed  denying  the  correctness  of 
the  one  filed  by  the  appellant,  the  latter  must  be  taken  as  true. 

2.  :  STRIKING  out  BILL  OF  EXCEPTIONS.    A  bill  of  exceptions  wiU 

not  be  stricken  from  the  record  on  the  ground  that  a  paper  not  properly 
identified  thereby  has  been  interpolated  into  the  transcript  and  abstract. 
Such  paper  might  possibly  be  stricken  out  on  motion. 

3.  Becovery  of  Personal  Property:  action  against  sheriff  who 

HAS  PARTED  WITH  POSSESSION.  Under  §  3239  of  the  Code,  an  action 
for  the  recovery  of  personal  property  wrongfully  levied  upon  and  sold  by 
a  sheriff  to  pay  another *s  debt,  may  be  begun  and  maintained  against 
the  sheriff,  notwithstanding  he  may  have  sold  the  property  and  parted 
with  the  possession  thereof,  provided  due  notice  of  plain tiff^s  ownership 
was  served  upon  him  while  in  possession. 

4.  Praud:  collusion  to  cover  title:  evidence.    Where  it  was  sought 

to  show  that  the  plaintiff's  title  to  the  goods  in  question  was  fraudulent, 
and  was  set  up  in  order  to  defeat  the  creditors  of  the  plaintiff's  father, 
who  was  alleged  to  be  the  real  owner,  it  was  not  competent  to  show  that 
the  father  had  attempted  to  put  a  portion  of  his  goods  beyond  the  reach 
of  his  creditors  prior  to  the  time  when  plaintiff  claimed  to  have  ac- 
quired an  interest  in  the  goods. 
Vol.  LXII— 6 
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6.  : : :  declabations  of  party  in  posssssioir.    In 

such  case,  the  dedarations  of  the  father,  who  was  in  possession  of  the 
goods,  though  made  in  the  absence  of  the  plaintiff,  were  material  to  show 
in  what  capacity  he  was  in  possession,  whether  in  his  own  right  or  as 
clerk  for  the  plaintiff. 

6.  : : .    Insuchcase,  also,  judgments  against  the  father 

were  properly  admitted  in  evidence  for  the  purpose  of  showing  that  he 
was  in  debt,  there  being  some  evidence  to  show  that  the  plaintiff  knew 
of  such  indebtedness,  at  the  time  when  he  claimed  to  have  acquired  on 
interest  in  the  property. 

7.   :  :    EVIDENCK    OF   INDEPENDENT   TBAN8ACTI0N.     Where 

two  transactions  are  claimed  to  be  fraudulent,  only  one  of  which,  how- 
ever, is  controverted,  it  must  be  shown  that  they  are  so  connected  as  to 
evince  a  common  purpose,  before  the  uncontroverted  transaction  can  be 
admitted  in  evidence  for  the  purpose  of  establishing  the  other  to  be 
fraudulent  Much  less,  in  such  a  case,  can  an  uncontroverted  transaction, 
which  is  not  shown  to  be  fraudulent,  and  which  was  too  remote  in  time 
to  raise  any  presumption  of  its  being  connected  in  purpose  with  the  other, 
be  admitted  in  evidence. 

8.  :  :  BURDEN  OF  proof:  instruction.  In  an  action  tore- 
cover  personal  property,  where  the  defense  was  that  plaintiff's  title  was 
fraudulent,  before  the  burden  of  proof  to  show  the  fraud  was  cast  upon 
defendant,  it  was  necessary  for  the  plaintiff  to  show  title  in  himself,  and 
the  court  in  this  case  properly  so  instructed. 

Appeal  from,  Cherokee  District   Court. 

Friday,  October  19. 

Action  to  recover  possession  of  personal  property,  and 
damages  for  its  unlawful  detention.  No  bond  was  executed, 
and  the  property  was  not  delivered  to  the  plain tiflf.  The  an* 
swer  consisted  of  a  general  denial,  and  the  defendant  pleaded 
that  he  was  sheriff,  and  had  taken  the  property  under  an  exe- 
cution against  I.  P.  Hardy,  who  in  fact  was  the  owner  and  in 
possession  of  the  property,  and  that  I.  P.  Hardy  made  an  ar- 
rangement with  the  plaintiff,  whereby  he,  for  the  purpose  of 
defrauding  his  creditors,  did  business  in  the  name  of  his  son, 
the  plaintiff,  and  the  latter  claimed  to  own  the  property,  but 
that  such  claim  was  fraudulent  as  against  the  creditors  of  I. 
P.  Hardy.  Trial  by  jury,  verdict  and  judgment  for  the  de- 
fendant, and  plaintiff  appeals. 


Digitized  by  VjOOQ IC 


OCTOBER  TERM,  1883.  67 

Hardy  t.  Moore. 

Joy  <&  Wright  and  Kellogg  c&  Herrick^  for  appellant. 

CJiobse  &  Taylor  and  J.  D.  F.  Smithy  for  appellee. 

Sbeters,  J. — I.     A  motion  has  been  made  to  strike  out  the 
bill  of  exceptions  on  the  grounds:    First — That  it  is  a  skele- 
ton bill,  and  the  short  hand  reporter's  transcript 
1.  PEAcncB :«,,  .        -  .,         f,  .,, 

Jn^.jjme      of  his  notes  IS  only  partial,  and  does  not  include 

ni^taken*as  all  the  writings  introduced  in  evidence;  Second — 
^™^  That  the  clerk,  in  making  up  the   transcript,  in- 

cluded not  only  the  reporter's  notes  and  writings  certified  by 
him,  but  also  included  other  writings  purporting  to  have 
been  introduced  in  evidence,  which  were  not  certified  by  the 
reporter,  or  included  in  his  transcript.  Conceding  this  to  be 
true,  it  constitutes  no  ground  for  striking  the  bill  of  excep- 
tions. Although  the  bill  is  skeleton  in  form,  it  refers  to  the 
evidence,  and  identifies  it  more  at  length  and  with  greater 
particularity  than  is  usual  or  necessary.  There  has  been  no  ad- 
ditional abstract  filed  denying  the  correctness  of  the  one  filed 
by  the  appellant.  This  being  so,  the  latter  is  regarded  as  a 
verity,  and  we  have  no  occasion  to  look  into  the  transcript. 
Concede  it  to  be  true  that  the  clerk,  or  some  one  else,  has  inter- 
polated into  the  transcript  and  abstract  a  paper  not  properly 

2. rstrik-  identified  by  the  bill  of  exceptions,  this  will  not 

exceptions,  warrant  the  striking  of  the  bill  of  exceptions  from 
the  record.  It  may  possibly  be  that  such  paper  should  be 
struck  out,  but  no  such  motion  is  before  us.  The  motion  to 
strike  the  bill  of  exceptions  must  be  overruled. 

II.     The  defendant  levied  on  the  property  in  controversy 

on  the  22nd  day  of  October,  1879,  and,  on  the  80th  day  of 

said  month,  the  plaintifl^  served  on  defendant  the 

3.  RBCOYBBT 

Of  peraonai  ^  notice  of  ownership  required  by  the  statute.  The 
shSSPwho'  defendant  proceeded  to  advertize  and  sell  the  prop- 
wUh^Swes-  ®r^y  under  the  execution.  Afterward,  in  February, 
sion.  1880,  this  action  was  commenced. 

The  appellee  insists,  as  the  property  was  not  in  his  posses- 
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sion  when  the  action  was  commenced,  that  it  cannot  be  main- 
tained ;  and  that  the  court  should  so  have  instructed  the  jury. 
We  cannot  concur  in  this  proposition.  If  the  defendant, 
when  notice  of  ownership  was  served  on  him,  or  perhaps  at 
any  time  afterward,  before  the  trial,  had  disclaimed  being  in 
"possession  of  the  property,  and  did  not  claim  any  interest 
in  it,"  it  may  be  he  would  not  be  liable  in  this  action.  Coffin 
V,  Gejphart,  18  Iowa,  256.  The  defendant  refused  to  recog- 
nize the  plaintiff  as  owner,  and  proceeded  wrongfully,  it  must 
be  conceded  on  plaintiff's  theory,  to  sell  his  property  to  pay 
another's  debt.  The  defendant,  before  selling,  could,  under 
the  statute,  have  demanded  a  bond  for  his  own  protection, 
and  at  no  time  has  he  disclaimed  having  an  interest  in  the 
property.  We  think,  under  the  statute,  the  action  can  be 
maintained,  and  if  the  plaintiff  establishes  his  right  to  the 
property,  he  may  have  judgment  for  the  value  of  such  right. 
Code,  §  3239. 

III.  The  property  in  controversy  consisted  of  a  stock  of 
merchandise.  I.  P.  Hardy  owned  a  stock  of  goods,  which  he 
mortgaged  to  one  Booge,  who  foreclosed  the  mort- 
covSr  tme^  S^^  ^7  iiotice  and  sale  under  the  statute.  The 
evidence.  plaintiff  claims  that  I.  P.  Hardy  purchased  some 
goods  at  the  sale  for  him,  and  the  defendant  claims  that  the 
goods  were  purchased  by  said  Hardy  for  himself.  There 
was  evidence  tending  to  support  both  theories.  One  Steever, 
plaintiff  claims,  purchased  some  goods  at  said  sale,  and  after- 
ward purchased  those  bought  by  plaintiff,  and  employed  I. 
P.  Hardy  as  his  clerk,  and  proceeded  to  sell  the  goods  at  retail 
in  the  usual  way.  The  defendant  claims  that  the  arrange- 
ment with  Steever  was  fraudulent  and  void  as  to  the  creditors 
of  I.  P.  Hardy,  who,  defendant  insists,  in  fact  owned  the 
goods  claimed  by  Steever.  A  short  time  after  the  Steever  ar- 
rangement was  made,  the  plaintiff  claims  to  have  bought  the 
goods  of  Steever,  and  to  have  employed  I.  P.  Hardy  as  his 
clerk  to  sell  the  same,  with  authority  to  purchase  other  goods 
from  time  to  time,  and  generally  to  conduct  the  business  as 
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he,  1.  P.  Hardy,  thought  best.  This  was  in  May,  1877;  and 
the  business  was  so  conducted  until  October,  1879,  when  the 
levy  was  made.  During  said  time  the  plaintiff  was  engaged 
in  farming.  He  was  seldom  at  the  store,  and  did  not  give 
much  personal  attention  to  the  business.  There  was  evi- 
dence tending  to  show  that,  prior  to  the  foreclosure  of  the 
Booge  mortgage,  I.  P.  Hardy  purchased  a  small  amount  of 
goods,  which  he  took  and  kept  at  his  house.  The  defendant 
asked  the  said  Hardy  when  on  the  stand  as  a  witness:  ^^What 
made  you  take  these  goods  to  to  the  house?"  An  objection 
to  the  question  was  overruled,  and  the  witness  answered:  "I 
took  them  to  the  house  because  they  were  not  covered  by  the 
mortgage;  they  came  after  the  mortgage  to  Booge  was  given." 
Thereupon  counsel  for  plaintiff  said  to  the  witness:  "You 
took  them  there,  then,  so  they  would  not  be  liable  to  be  sold 
for  your  debts."  An  objection  to  this  question  was  overruled, 
and  the  witness  answered:  "No." 

Inasmuch  as  the  transaction  spoken  of  by  the  witness  took 
place  prior  to  the  time  plaintiff  claims  to  have  purchased  the 
goods,  the  evidence  as  to  him  was  inadmissible.  It  is  diffi- 
cult to  see  upon  what  ground  the  admissibility  of  this  evi- 
dence can  be  properly  placed.  Concede  that  the  transaction 
spoken  of  tended  to  show  fraud  on  the  part  of  I.  P.  Hardy, 
yet,  as  it  took  place  long  prior  to  the  time  plaintiff  was  in- 
terested in  the  goods,  he  ought  not  be  prejudiced  thereby. 
The  same  is  true  as  to  the  evidence  of  the  witness  Tayloi:. 

IV.  One  Hittgen  was  a  witness  for  the  defendant,  and 
gave  evidence  tending  to  show  that  I.  P.  Hardy  was  in  the 

^ . exclusive  possession  of  the  store,  and  doing  busi- 

ationsofpaSrty  ^®®®  ^^  ^^®  own  name,  after  the  plaintiff  claims  to 
in  possession.  "j^^LYB  purchased  the  goods  of  Steever.  Hittgen 
was  doing  business  in  the  same  town,  and  it  was  agreed  be- 
tween him  and  said  Hardy  that  they  would  not  sell  salt  below 
a  certain  price.  Hittgen  ascertained  that  the  agreement  had 
been  broken  by  the  plaintiff  and  his  brother.  When  Hittgen 
was  on  the  witness  stand,  the  defendant  asked  him:  "What  did 
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I.  P.  Hardy  say  about  that."  An  objeclion  to  the  question 
was  overruled,  and  the  witness  answered:  "Ho  said  the  boys 
had  no  business  to  sell  that  salt." 

In  1878  and  1879, 1.  P.  Hardy  made  the  requisite  affidavits 
and  applied  for  a  license  to  sell  tobacco  and  cigars  in  his  own 
name  in  the  store.  This  evidence  was  objected  to,  but  the 
objection  was  overruled. 

It  is  urged  that  the  foregoing  evidence  should  not  have 
been  admitted,  because  the  plaintiff  was  not  present  when  the 
admission  was  made.  But  we  think  the  evidence  was  admis- 
sible as  explanatory  of  the  possession  of  I.  P.  Hardy. 

The  inquiry  was  material  whether  I.  P.  Hardy  was  in  pos* 
session  in  his  own  right  or  as  clerk  for  the  plaintiff.  We 
think  the  declarations  of  said  Hardy  were  admissible  for  the 
purpose  of  showing  in  what  capacity  he  was  in  possession. 
Blake  v.  GraveSy  18  Iowa,  312. 

V.  Certain  judgments  against  I.  P.  Hardy  were  intro- 
duced in  evidence,  which  had  been  rendered  a  short  time  be- 

^ .  fore  the  plaintiff  claims  to  have  purchased  the 

•  goods.     This  evidence  tended  to  show  that  I.  P, 

Hardy  was  in  debt,  and  we  think  it  is  competent,  and  might 
prove  exceedingly  important,  if  it  appeared  that  the  plaintiff 
had  knowledge  of  such  indebtedness.  There  was  evidence 
tending,  it  may  be  remotely,  to  show  that  the  plaintiff  had 
such  knowledge. 

YI.  The  defendant  also  introduced  in  evidence  certain 
conveyances  made  by  I.  P.  Hardy  to  the  the  plaintiff,  A.  H. 

, .  Hardy,  and  others,  of  real  estate,  executed  in  1875 

fiidependen't  ^^^  1876.  An  objection  to  this  evidence  was 
transaction,  sustained.  It  seems  to  us  that  this  ruling  of  the 
court  is  erroneous.  It  is  not  shown  that  the  conveyances 
were  fraudujent,  or  part  of  a  scheme  or  conspiracy,  and  the 
evidence  must  have  been  admitted  on  the  theory  that  it  tended 
to  show  the  transaction  in  controversy  to  be  fraudulent.  But 
this  could  not  be  so  if  the  conveyances  were  made  in  good 
faith,  and  such  is  the  presumption,  in  the  absence  of  a?iy 
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showing  to  the  contrary.  There  was  no  connection  between 
the  conveyance  of  land  and  the  purchase  of  Steever,  or  the 
subsequent  conduct  of  the  business.  The  transactions  were 
nearly  two  years  apart,  and,  in  the  absence  of  any  evidence 
that  the  conveyances  were  a  part  of  a  fraudulent  scheme  or 
conspiracy  which  culminated  in  the  transaction  in  question, 
we  do  not  think  the  evidence  was  admissible.  "Where  two 
transactions  are  claimed  to  be  fraudulent,  only  one  of  which, 
however,  is  being  controverted,  it  must  be  shown  that  they 
are  so  connected  as  to  evince  a  common  purpose,  before  the 
uncontroverted  transaction  can  be  admitted  in  evidence  for 
the  purpose  of  establishing  the  other  to  be  fraudulent.  Wil- 
liams V.  lioibinSy  15  Gray,  590. 

If  the  conveyances  had  been  made  a  sliort  time,  say  a  month 
or  two,  prior  to  the  purchase  of  goods  at  the  mortgage  fore- 
closure and  the  purchase  of  Steever,  it  may  be  that  the  evi- 
dence would  have  been  admissible,  and  it  would  be  for  the 
jury  to  say  as  to  the  common  design  and  purpose.  The  con- 
veyances were  too  remote  from  the  principal  transaction  to 
warrant  such  an  inference. 

It  is  urged  that  this  evidence  is  not  prejudicial;  but,  judg- 
ing from  the  line  of  argument  taken  by  counsel  for  the  appel- 
lee, we  should  think  it  was  clearly  prejudicial. 

YII.  The  plaintiff  asked  an  instruction,  in  substance,  that 
fraud  is  never  presumed,  but  must  be  established,  and  that 

, .  the  burden  was  on  defendant.     This  instruction 

proof? In-  ^^^  given  with  this  qualification:  "This  is  true 
stxuction.  aftgj.  ^e  plaintiff  first  shows  title  in  himself." 
We  think  the  modification  made  by  the  court  is  correct. 
Clearly,  the  burden  was  on  the  plaintiff  to  show  that  he  was 
the  owner  of  the  goods  in  controversy. 

But  counsel  for  appellant  insist  that  the  evidence  shows 
both  the  title  and  possession  to  be  in  plaintiff.  We,  however, 
think  there  was  evidence  tending  to  show  that  I.  P.  Hardy 
was  in  possession  in  his  own  right.  The  third  instruction 
asked,  or  one  of  similar  import,  should  have  been  given.     We 
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think  the  court  inadvertently  omitted  to  instruct  the  jury 
fully  on  the  question  presented  in  the  third  instruction  asked. 
Because  of  the  subsequent  action  of  the  court,  we  doubt  if 
this  failure  was  prejudicial,  but  we  need  not  determine  this 
question. 

The  remaining  errors  discussed  by  counsel  will  not  proba- 
bly occur  on  another  trial. 

Reversed. 


Lambert  v.  Shitler  et  al. 

1.  Surety:  discharge  of  bt  extension  of  time  through  composi- 
tion WITH  CREDITORS.  Where  plaintiff  and  other  creditora  of  the 
principal  debtor  for  a  valuable  consideration  entered  into  au  asrreement 
with  the  latter,  whereby  they  agreed,  on  certain  terms  therein  named, 
to  discount  their  claims,  and  such  agreement  involved  on  extension  of 
time  upon  plaintiff's  demand,  held  that  by  such  agreement  the  surety, 
who  did  not  consent  thereto,  was  discharged. 

Appeal  from  Johnson  District  Court. 

Friday,  October  19. 

The  plaintiff,  as  sole  heir  of  John  Lambert,  deceased,  brings 
this  action  to  recover  the  balance  of  a  note  for  $850,  due 
June  16,  1876,  executed  to  John  Lambert  by  Christain 
Shitler  and  Joseph  Shitler.  The  defendant,  Joseph  Shitler, 
for  answer  alleges  that  he  was  merely  a  surety  upon  the  note, 
nnd  that  in  the  month  of  May,  1877,  after  the  note  became 
due,  John  Lambert,  for  a  valuable  consideration,  extended  the 
time  on  said  note  to  Christain  Shitler,  the  principal  thereon. 
The  answer  further  alleges  that  on  the  20th  day  of  March, 
1877,  Christain  Shitler,  the  principal  on  said  note,  having 
absconded,  action  was  instituted  in  the  name  of  John  Lam- 
bert against  Christain  Shitler  for  the  protection  of  this  de- 
fendant as  surety,  and  a  writ  of  attachment  was  levied  upon 
the  property  of  Christain  Shitler  not  exempt  from  execution, 
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more  than  sufficient  to  satisfy  said  debt,  and  that,  for  a  new 
and  valuable  consideration  moving  from  Christain  Shitler  to 
said  Lambert,  he,  without  the  concurrence  of  this  defendant, 
released  and  discharged  said  attachment,  whereby  this  defend- 
ant was  discharged  from  any  further  liability  upon  said  note. 
The  cause  was  tried  to  the  court,  and  judgment  was  rendered 
in  favor  of  the  plaintiff.  The  defendant,  Joseph  Shitler,  ap- 
peals. 

Boal  and  Jackson^  for  appellant. 

S.  n.  Fairally  for  appellee. 

Day,  Oh.  J. — The  material  facts  of  this  case  are  as  follows: 
Joseph  Shitler  was  a  mere  surety  upon  the  note  in  question, 
and  that  fact  was  known  to  the  payee,  John  Lambert.  On 
the  20th  of  March,  1877,  Joseph  Shitler  procured  his  attorney, 
S.  M.  Finch,  Esq.,  to  commence  in  the  name  of  John  Lam- 
bert an  action  against  Christain  Shitler  on  said  note,  and  on 
the  same  day  caused  an  attachment  to  be  levied  upon  two 
hundred  and  ninety  acres  of  land,  worth  from  $40  to  $45  per 
acre,  forty  acres  of  which  was  the  homestead  of  Christain 
Shitler.  There  was  a  mortgage  upon  this  property  for  about 
$4,500,  and  prior  attachments  for  the  amount  of  $5,724.73, 
and  one  levied  concurrently  with  the  attachment  in  question 
for  $1,000.  On  the  20th  day  of  May,  1877,  John  Lambert 
and  twenty -one  other  attaching  creditors  of  Christain  Shitler 
entered  into  an  agreement  with  him  as  follows:  **"Whereas 
Christain  Shitler  is  largely  indebted  to  various  persons,  largely 
beyond  his  ability  to  liquidate  the  sanje,  he  being  willing, 
however,  to  turn  over  all  his  property  for  the  liquidation  of 
the  said  indebtedness,  save  and  except  a  small  portion  of  his 
property  which  we  have  all  agreed  that  he  should  retain,  and 
whereas  certain  of  his  friends  have  agreed  to  answer  a  large 
portion  of  his  indebtedness  for  him,  in  consideration  of  the 
transfer  of  his  property  to  persons  in  trust,  to  be  used  by 
them  in  the  liquidation  of  said  indebtedness,  now,  therefore. 


Digitized  by  VjOOQ IC 


74  SUPKEME  COURT  OF  10"WA, 

Lambert  y.  Bbltler  et  aL 

we,  the  subscribers,  creditors  of  the  said  Christain  Shitler,  in 
consideration  of  the  agreements  aforesaid,  do  hereby  bind  our- 
selves that,  in  order  to  carry  out  said  agreement,  we  and  each 
of  us  hereby  agree  to  discount  the  claims  we  hold  against 
said  shitler  in  the  amount  we  each  affix  to  this  agreement. 
And,  in  consideration  hereof,  we  do  further  agree  to  release 
and  discharge  the  said  Shitler  in  full,  upon  the  payment  to 
us  of  the  amount  of  our  respective  claims,  in  cash  or  ap- 
proved notes,  less  the  discount.herein  specified  in  this  agree- 
ment; it  beiDg  hereby  understood  that  all  the  property  and 
avails  of  said  Shitler,  and  the  amounts  subscribed  by  his 
friends,  are  to  be  placed  in  the  hands  of  trustees,  to  be  by 
them  turned  into  money  or  secured  notes,  and  paid  over  to  us 
pro  rata^  as  fast  as  the  proceeds  can  be  so  converted  by  said 
trustees  into  money;  and  as  soon  as  our  respective  amounts 
are  so  paid  over  and  liquidated,  as  above  provided,  we  then 
will  each  respectively  execute  a  receipt  in  full  to  said  trustees 
for  said  Shitler,  thereby  releasing  him  from  any  further  de- 
mand by  us  by  reason  of  his  indebtedness  to  us  as  aforesaid. 
And  it  is  hereby  agreed  and  expressly  understood  that,  when 
the  terms  of  this  agreement  are  fully  carried  out,  all  persons 
who  are  sureties  of  the  said  Shitler  are  hereby  also  released 
from  any  liability  thereon,  by  reason  of  this  agreement  here- 
by entered  into.  It  is  hereby  agreed,  also,  that  all  creditors 
or  sureties  having  commenced  suit  against  said  Shitler,  either 
by  attachment  or  otherwise,  shall  receive  costs  incurred  in 
said  suits.  We  further  agree  that,  in  addition  to  the  dis- 
counts made  below,  we  will  rebate  the  interest  for  nine  months, 
unless  the  money  is  sooner  realized  for  payment  of  these 
claims.  And  it  is  further  agreed  that  any  legal  proceedings 
that  may  have  been  commenced  by  us  against  the  said  Shitler, 
or  his  property  or  sureties,  will  be  dismissed  by  us,  respect- 
ively, who  have  commenced  the  same." 

Here  follow  the  names  of  the  various  creditors,  including 
the  name  of  John  Lambert,  with  the  amounts  they  had 
agreed  to  discount  their  claims.     When  the  agreement  was 
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called  to  the  attention  of  the  court,  all  the  attachment  suits 
were  dismissed,  the  following  entry  being  made:  "And  it 
further  appearing  that,  under  said  agreement,  deeds  for  the 
lands  of  Christain  Shitler  have  been  made  by  said  Shitler 
and  wife  to  said  trustees,  the  said  suits  are  severally  dismissed, 
and  the  attachments  levied  on  said  lands  are  released,  the 
same  being  done  by  mutual  agreement  of  parties."  S.  M. 
Finch,  the  attorney  who  commenced  the  suit  of  Lamhert  v. 
Christain  Shitler^  was  present,  and  stated  that  if  this  agree- 
ment dismissed  the  cases  they  ought  to  be  dismissed. 

It  is  insisted  by  the  appellant  that  this  agreement  operated 
to  extend  time  to  the  principal,  and  that  the  surety  is  thereby 
discharged.  The  agreement  was  supported  by  the  considera- 
tion that  Lambert  agreed  to  turn  over  exempt  property,  and  his 
friends  agreed  to  answer  a  large  portion  of  his  indebtedness. 
"What,  then,  was  the  legal  effect  of  this  agreement?  Could 
Lambert,  after  having  entered  into  the  agreement,  have  em- 
ployed ordinary  remedies  for  the  collection  of  his  debt?  He 
entered  into  the  agreement  in  connection  with  twenty-one 
other  attaching  creditors.  In  this  agreement,  all.of  the  credi- 
tors stipulate  that  all  the  property  of  Shitler,  and  the  amounts 
subscribed  by  his  friends,  shall  be  placed  in  the.  hands  of 
trustees,  and  turned  into  money,  and  paid  over  pro  rata^  as 
fast  as  the  proceeds  can  be  converted  into  money.  The  par- 
ties further  agree  to  rebate  the  interest  for  nine  months,  un- 
less the  money  is  sooner  realized  for  payment  of  the  claims; 
from  which  it  appears  that  the  parties  contemplated  nine 
months  as  probably  necessary  to  convert  the  property  into 
money  and  pay  upon  the  claims.  Now,  it  is  evident,  we 
think,  that  Lambert  could  not  have  proceeded  by  ordinary 
suit,  and  the  sequestration  of  the  property  of  Shitler,  with- 
out violating  the  terms  of  this  agreement.  The  agreement, 
it  is  to  be  observed,  covers  all  the  property  of  Shitler,  except 
a  small  portion  which  the  creditors  agreed  he  should  retain. 
If  Lambert,  notwithstanding  the  agreement,  had  a  right  to 
sue,  and  appropriate  a  portion  of  Shitler's  property,  all  the 


Digitized  by  VjOOQ IC 


76  SUPREME  COURT  OF  IOWA, 

Goepinger  y.  mngliwd. 

Other  creditors  had  the  same  right.  But  it  is  evident  that 
an  exercise  of  this  right  by  all  the  creditors  would  utterly 
defeat  the  agreement.  The  agreement  cannot  subsist  con- 
sistently with  the  right  of  the  creditors  to  avail  themselves 
of  the  ordinary  processes  for  the  collection  of  their  debts. 
The  agreement,  therefore,  suspended  the  right  of  successful 
suit,  and  operated  as  an  extension  of  time  to  the  principal 
debtor.  It  is  not  necessary  to  the  discharge  of  the  surety 
that  there  should  be  an  express  agreement  to  extend  time  to 
the  principal.  It  is  sufficient  if  that  is  the  necessary  effect 
of  the  agreement  entered  into.  Brandt  on  Suretyship,  §  304; 
Brooks  V.  Wrighty  13  Allen,  72;  Hershler  v.  lieynolds,  22 
Iowa,  152;  Perry  v.  Armstrong^  39  N.  H.,  583.  The  agree- 
ment entered  into  between  Christain  Shitler  and  his  creditors, 
in  our  opinion,  suspends  the  right  to  enforce  their  claims  by 
suit  until  the  property  turned  over  to  the  trustee  could  be 
converted  into  money  and  applied ^rc?  rata  upon  the  debts; 
and  the  surety,  we  think,  was  by  this  agreement  discharged. 
See  Brandt  on  Suretyship,  sections  296  and  304;  Ducker  v, 
Rapp^  67  N.  T.,  464;  Boniiey  v.  Bonney^  29  Iowa,  448; 
Bangs  v.  Strong^  7  Hill,  250;  Rupert  v.  Oranty  6  Smedes 

&  M.,  433.     The  judgment  is 

Revebsed. 


GOEPINGER  V.  RiNGLAND. 


1.  Beal  Estate:  action  at  ulw  to  recover:  legal  title  prevails. 
In  an  action  at  law  for  the  recovery  of  the  possession  of  real  estate,  where 
no  equitable  defense  is  pleaded,  the  legal  title  mast  prevail. 

Appeal  from  Boone  District  Court. 

Friday,  October  19. 

Action  at  law  to  recover  possession  of  real  estate.     The 
defendant  pleaded  that  he  was  in  possession  of  the  premises. 
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and  had  been  for  more  than  ten  years,  and  that  John  I.  Blair 
owned  the  real  estate  in  controversy,  and  sold  the  same  to 
Fuller,  to  whom  a  contract  was  given,  whereby  Blair  agreed 
to  convey  to  Fuller  upon  the  payment  of  the  purchase-money; 
and  that  Fuller  had  assigned  the  contract  to  defendant.  The 
court  directed  the  jury  to  find  for  the  defendant,  and  plaint- 
iffs appeal. 

iT.  i>.  Pdrkhursty  for  appellant. 

Hvll  <&  WhUaheTy  for  appellee. 

Seevebs,  J. — The  undisputed  evidence  shows  the  plaintiffs 
to  be  the  owners  of  the  legal  title  to  the  real  estate  in  con- 
troversy.  No  equitable  defense  was  pleaded.  In  an  action 
at  law,  the  legal  title  must  prevail,  and  the  court  erred  in  di- 
recting the  jury  to  find  for  the  defendant.  Page  v.  Cole^  6 
Iowa,  163;  Pendergast  v.  B.  cfe  M.  H.  R.  Co.,  53  Id.,  326. 

The  court  must,  we  think,  have  made  the  erroneous  ruling 
because  of  the  prominence  give  on  the  trial  to  the  question  of 
forfeiture,  and  whether  the  same  had  been  waived.  We  re- 
gard these  questions  as  immaterial,  in  the  absence  of  an  equi- 
table defense  having  been  pleaded.  The  defense  of  the  stat- 
ute of  limitations  is  not  insisted  on  in  argument. 

Reversed. 
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De  Fobrest  V.  Butler. 

1.  Pleading  and  Practice:  abgumbntatite  denial  stricken  out. 

Where  in  addition  to  a  general  denial  defendant  pleaded  matter  which 
amounted  to  nothing  more  than  an  argumentative  denial,  all  of  which 
was  admissible  under  the  general  denial,  the  striking  out  of  such  matter 
on  motion  could  not  have  prejudiced  the  defendant,  and  was  not  error. 

2.  Action  for  Services :  eyidbnge  to  defeat.    Where  one  sued  for 

certain  services  alleged  to  have  been  rendered  to  defendant,  and  a  gene- 
ral denial  was  pleaded,  it  was  error  to  exclude  as  evidence  an  award  and 
judgment  thereon  rendered  in  favor  of  plaintiff  and  against  a  third  per- 
son on  account  of  the  same  services.  The  offered  testimony  tended  to 
show  that  the  services  were  not  rendered  to  defendant. 

Appeal  from  Polk  Circuit  Court. 

Friday,  October  19. 

This  is  an  action  to  recover  of  defendant  commissions, 
which  the  plaintiff  alleges  he  earned  as  an  employe  of  the  de- 
fendant in  the  sale  of  McCorraick  machinery  in  the  year  1878. 
The  cause  was  tried  to  a  jury,  and  judgment  was  rendered  in 
favor  of  plaintiff  for  $147.50.  The  defendant  appeals.  The 
material  facts  are  stated  in  the  opinion. 

J,  R,  Barcroft  and  Crom  BoweUy  for  appellant. 

W,  S.  Sickmon,  for  appellee. 

Day,  Ch.  J. — I.  In  addition  to  a  general  denial  of  the 
plaintiff's  claim,  the  defendant  in  his  answer  alleged  as  fol- 
lows: "And  for  further  answer  and  defense,  the  defendant 
alleges  that  said  DeForrest  was,  during  the  year  1878,  in  the 
employ  of  one  Thomas  Braden,  in  the  sale  of  and  canvassing 
for  sale  of  said  McCormick  machinery;  that,  at  the  close  of 
said  year  1878,  said  DeForrest  and  said  Braden,  failing  to 
come  to  an  amicable  settlement  of  their  affairs,  submitted  the 
same  to  three  arbitrators,  to-wit,  Burnham,  Kingman  and 
Lazenby,  who  were  duly  qualiiied  as  such;  that  the  whole  of 
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said  charges  for  canvassing  of  said  machinery  was  then  sub- 
mitted and  charged  by  said  DeForrest  against  said  Braden, 
which  said  charges  were  allowed  and  awarded  to  said  DeForrest 
against  said  Braden  by  said  arbitrators;  that  said  award  was  by 
them  filed  with  D.  F.  Callender,  a  justice  of  the  peace  in  and  for 
Polk  county,  as  by  their  commission  directed,  and  that  judg- 
ment upon  said  award  was  by  said  justice  of  the  peace  en- 
tered in  favor  of  said  DeForrest  and  against  Braden,  as  by 
their  articles  of  submission  provided;  and  that  the  same  is 
an  adjudication,  so  far  as  said  DeForrest  is  concerned,  and  a 
bar  to  this  suit."  The  plaintiff  moved  to  strike  out  this  por- 
tion of  the  answer  as  frivolous,  surplusage,  and  no  defense  to 
plaintiff's  cause  of  action. 

The  court  sustained  this  motion,  and  of  this  action  the  de- 
fendant complains.  The  facts  set  forth  in  this  portion  of  the 
answer  in  effect  constitute  but  a  mere  argumentative  denial 
of  the  allegation  that  the  plaintiff  was  employed  by  the  de- 
fendant to  perform  the  service  for  which  suit  is  brought.  In 
so  far  as  these  allegations  are  material,  they  were  all  admissi- 
ble under  the  general  denial  contained  in  defendant's  answer. 
It  follows  that  the  defendant  was  not  prejudiced  by  the  sus- 
taining of  this  motion. 

II.  The  court  admitted  in  evidence  an  agreement  between 
Tom.  Braden  and  the  plaintiff  to  submit  to  arbitrators  a  claim 
for  the  same  services  for  which  the  plaintiff  now  seeks  judg- 
ment  against  the  defendant.  The  court  also  admitted  evidence 
that  the  plaintiff  testified  before  the  commissioners  that  he 
was  in  the  employ  of  Braden  in  1878,  and  that  he  claimed  of 
him  the  commissions  for  which  he  now  sues.  The  court  re- 
fused to  admit  in  evidence  the  award  of  the  arbitrators,  or  the 
judgment  of  the*justice  thereon. 

Respecting  the  evidence  admitted,  the  court  instructed  the 
jury  that  it  "was  admitted  for  the  purpose  of  showing,  or  as 
tending  to  show,  whether  said  plaintiff,  in  the  year  1878,  was 
in  the  employment  of  the  defendant,  Butler,  or  not."  The 
award  and  the  judgment  thereon  ought  to  have  been  admitted 
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for  the  same  purpose.  That  the  plaintiff  procured  an  award 
against  Braden,  and  followed  it  up  with  a  judgment  against 
him,  would  tend  to  show  that  the  services  for  which  the 
award  and  judgment  were  rendered  were  performed  for  Bra- 
den,  and  not  for  the  defendant.  In  rejecting  this  evidence, 
the  court  erred.  As  at  present  advised,  we  discover  no  other 
prejudicial  error  in  the  case. 

Bevebsed. 


^^^8o|  BuNOE  V.  West  bt  al. 

127    4&5| 

1.  Bedemption:  fbok  foreclosure  sale  bt  one  kot  a  party.    A 

junior  lien  holder,  who  is  not  made  a  party  to  a  foreclosure  proceeding, 
may  not  only  redeem  from  the  sale  within  the  statutory  period,  but  he 
may  afterwards  redeem  by  paying  the  mortgage  debt,  with  interest  and 
other  proper  charges ;  and  if  the  purchaser  at  the  foseclosure  sale  has 
been  in  possession,  the  lien-holder  may  demand  an  accounting  of  the 
rents  and  profits,  and  have  the  same  applied  on  the  mortgage  debt. 

2. : :  PLEADING  OFFER  TO  PAT.    Jn  such  case  an  offer,  in  the 

petition  of  the  lien-holder  seeking  to  redeem,  to  pay  any  balance  that 
may  be  found  due  from  him,  is  su£Bcient. 

Appeal  from  Cerro  Gordo  District  Court. 

FBroAY,  October  19. 

Action  by  a  judgment  lien-holder  to  redeem  certain  real 
estate  from  a  prior  mortgage  debt.  The  petition  shows  that 
the  mortgage  has  been  foreclosed,  and  the  property  sold  upon 
execution;  that  the  defendant,  West,  claims  to  have  pur- 
chased the  same  at  the  sale,  and  that  the  defendant,  Sanborn, 
claims  to  have  acquired  the  property  through  West;  that  the 
plaintiff  is  the  assignee  and  owner  of  a  judgment,  which 
was  a  lien  upon  the  property  at  the  time  the  foreclosure 
action  was  commenced,  and  that  neither  she  nor  her  assignor 
was  made  a  party.  The  petition  also  shows  that  Sanborn  has 
been  in  possession  and  enjoyed  the  rents  and  profits,  and  it 
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asks  for  an  accounting,  and  it  contains  an  oflfer  to  pay  any 
balance  that  may  be  found  due. 

The  defendants  demurred  to  the  petition,  and  the  demur- 
rer was  sustained.  The  plaintiff  electing  to  stand  upon  her 
petition,  judgment  was  rendered  against  her  for  costs.  She 
now  appeals. 

Miller  dh  Cliggett^  for  appellant. 

Wilher  dh  Sherwvn  and  Blythe  <Sk  Marhley^  for  appellees. 

Adams,  JT. — In  an  action  to  foreclose  a  mortgage,  a  person 
holding  a  subsequent  lien  upon  the  property  should  be  made 
a  party.  Otherwise  he  may  not  only  redeem  from  the  sale 
within  the  statutory  period,  by  paying  the  amount  of  the  bid 
with  interest,  but,  if  he  neglect  to  do  so,  he  may  still  redeem 
from  the  mortgage  debt  by  paying  that,  with  interest,  and 
any  other  proper  charge;  and,  if  any  parties  holding  under 
the  foreclosure  have  been  in  receipt  of  the  rents  and  profits, 
the  lien-holder  having  a  right  to  redeem  may  have  an  ac- 
counting of  the  rents  and  profits,  and  an  application  made 
thereof  as  against  the  mortgage  debt.  In  such  case,  an 
offer  made  in  the  petition  to  pay  any  sum  that  may  be  found 
duo  is  a  sufficient  offer.  We  think  that  the  petition  shows 
that  the  plaintiff  is  entitled  to  have  an  account  taken  of  the 
rents  and  profits  received  and  taxes  paid  by  the  defendants, 
or  either  of  them,  and  that  she  is  entitled  to  redeem  from 
the  mortgage  debt  by  paying  such  balance  as  may  be  found 
to  be  equitably  due  to  the  defendants,  or  either  of  them. 
Anson  v.  Anaon^  20  Iowa,  65;  Wright  v.  Howell^  35  Iowa, 
288;  Ths  Am.  Buttonhole  etc.  Co.  v.  Burlington  Mut. 
Loan  Asso.^  61  Iowa,  464;  Ayres  v.  Adavr  Cotrnty,  Id.,  728. 

Sevebsed. 


YoL.  LXII— 6 
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Haggabd  V.  Haggaed. 

1.  Divorce:  adultery:  eyidekcb  considered.  The  admissions  of  de- 
fendant, made  in  the  spirit  of  boasting,  and  the  direct  but  improbable 
testimony  of  a  hostile  witness,  considered,  and  h$Id  not  sofficient  to 
establish  the  charge  of  adoltery  as  a  ground  for  divorce. 

Appeal  from  Carroll  District  Oourt. 

Feiday,  Ootobeb  19. 

AonoN  FOR  A  DivoBOE.  Upon  a  trial  on  the  merits,  a  decree 
was  rendered  divorcing  the  parties.     Defendant  appeals. 

M.  W,  Beach^  for  appellant 

Betzer  (&  Scotty  for  appellee. 

Beck,  J. — I.  The  plaintiff  seeks  a  divorce  on  the  ground 
of  adultery  committed  by  defendant.  The  charge  is  sup- 
ported by  evidence  introduced  to  show  that  defendant  con- 
fessed having  committed  the  offense.  But  the  testimony  is 
extremely  vague  and  unsatisfactory,  and  impresses  us  that  the 
alleged  admissions  were  made  during  the  progress  of  an  un- 
clean conversation  had  with  rough  young  men,  more  in  the 
spirit  of  boasting  than  as  a  truthful  assertion.  The  testi- 
mony on  this  point  lacks  explicitness  and  particularity. 

II.  One  witness  testifies  that  she  surprised  defendant 
flagrante  delicto.  With  particularity  she  relates  the  facts, 
and  her  testimony  is  positive  and  direct.  "We  are  not  able 
to  credit  it  for  the  following  reasons:  The  woman,  whom 
she  accuses  as  being  a  partner  in  defendant's  crime,  was  her 
own  daughter,  and  a  sister-in-law  of  defendant.  The  act,  as 
alleged,  occurred  at  the  witness'  house,  where  her  daughter 
lived  with  her  husband,  and  during  his  last  illness,  of  which 
he  died  about  that  time.  This  was  about  a  month  before  the 
birth  of  a  child  of  the  daughter.     The  circumstances  con- 
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oected  with  the  witness'  discovery  of  the  parties  while  in 
the  act,  are  improbable,  as  showing  a  fearlessness  of  exposure 
hardly  ever  shown  by  even  the  most  abandoned  woman.  The 
character  of  the  daughter  is  shown  to  have  been  good,  and 
the  witness'  character  for  honesty  and  truth  is  far  from 
being  above  suspicion.  Add  to  all  this  the  fact  that  enmity 
and  ill  feeling  exists  on  the  part  of  the  witness  towards  her 
daughter,  for  the  reason  that,  after  her  husband's  death,  she 
left  her  mother's  home  and  went  to  live  with  her  husband's 
brother,  where  defendant  resided.  The  daughter  and  defend- 
ant in  Iheir  testimony  both  directly  and  explicitly  deny  the 
mother's  evidence.  We  reach  the  conclusion  that  the  peti- 
tion of  plaintiff  ought  to  be  dismissed* 

Revebsed. 


Kempton  v.  State  Ins.  Co. 

1.  Insurance:  provision  RESTRicnNo  sale  strictly  construed.  A 
provision  in  a  policy  of  insurance  which  imposes  a  restriction  upon  the 
right  of  disposing  of  the  insured  property  should  be  strictly  construed 
against  the  insurer;  and,  to  constitute  a  sale  within  the  meaning  of  such 
a  provision,  the  right  to  the  property  sold,  and  to  the  possession  thereof, 
must  pass  from  the  vendor  to  the  vendee.  And  where  the  insured 
entered  into  a  contract  to  convey  the  property  at  a  future  day  upon  pay- 
ment of  the  purchase  money,  but  before  the  contract  was  consummated 
and  possession  given  the  property  was  destroyed  by  fire,  held  that  the 
insured  had  not  parted  with  his  insurable  interest,  and  that  he  could 
recover  on  the  policy,  notwithstanding  a  provision  therein  that  the 
policy  should  be  void  in  case  of  a  sale  made  without  the  consent  of  the 
company. 

Appeal  from  Polk  Circuit  Court. 

Feiday,  October  19. 

This  is  au  action  upon  a  policy  of  insurance  issued  on  the 
twenty-eighth  day  of  November,  1877,  for  the  term  of  five 
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years,  to  recover  for  losses  by  fire  occasioned  to  the  insured 
property  on  the  twenty-third  day  of  September,  1881. 

The  answer  alleges  that  the  policy  contains  a  provision 
that,  <«if  said  property  shall  be  sold,  conveyed  or  encumbered, 
in  whole  or  in  part,  whether  by  legal  process,  judicial  decree, 
mortgage,  voluntary  transfer  or  otherwise,  #  *  * 
without  the  written  consent  of  this  company  obtained,  the 
policy  shall  in  either  event  immediately  thei'eafter  cease  and 
be  null  and  void;"  that  the  plaintiff,  on  the  thirtieth  day  of 
March,  1881,  executed  and  delivered  a  written  instrument 
for  the  sale  of  said  premises  as  follows:  "Daniel  Kempton 
agrees  to  sell  his  farm  of  seventy  and  fifty-five  hundredths 
acres  for  $35  per  acre  *  *  ^^  to  George  H. 
Warner,  secretary,  and  for  the  American  Emigrant  company, 
of  Hartford,  Connecticut,  and  give  possession  of  the  same 
on  or  before  November  1,  1881,  but  not  before  October  1, 
1881,  and  agrees  to  deposit  a  good  and  sufficient  warranty 
deed  for  said  farm  with  Mr.  C.  E.  Fuller,  in  the  office  of  the 
Iowa  Loan  and  Trust  company,  executed  by  said  Kempton 
and  Mary  Jane  Kempton,  his  wife,  within  a  few  days  after 
signing  this  contract,  to  be  delivered  to  said  Warner  as 
provided  below.  Geo.  H.  Warner,  secretary  of  American 
Emigrant  Company,  agrees  to  pay  the  said  Fuller  the  above 
stipulated  price  of  $35  per  acre,  and  lift  the  said  deed  in  C. 
E.  Fuller's  hands,  upon  possession  of  farm  being  given  by 
said  Kempton,  but  not  before  October  1,  1881.  *  *  * 
Said  farm  and  buildings  are  to  be  delivered  by  Kempton  in 
as  good  condition  as  they  are  now  in,  the  destruction  by  the 
elements  excepted.'' 

The  petition  further  alleges  that,  on  the  twelfth  day  of 
October,  1881,  the  plaintiff,  pursuant  to  said  contract,  exe- 
cuted to  the  American  Emigrant  company  a  warranty  deed 
for  said  premises,  and  that,  by  reason  of  the  facts  stated,  the 
policy  was  void  at  the  time  of  the  loss,  and  the  plaintiff  had 
no  insurable  interest  in  the  property.     A  demurrer  was  filed 
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to  this  answer,  which  was  sustained,  and  judgment  was  ren- 
dered for  the  plaintiff.     The  defendant  appeals. 

Wright^  Cummins  <&  Wright^  for  appellant, 

Harvey  <&  DaviSy  for  appellee. 

Day,  Oh.  J. — 1.  It  is  insisted  that  the  execution  and 
delivery  of  the  written  contract  above  referred  to  constituted 
a  sale  of  the  property  within  the  meaning  of  the  policy. 
That  it  did  not  constitute  a  sale  within  the  meaning  of  the 
policy  is  established,  so  far  as  we  have  been  able  to  discover, 
by  i«i  unbroken  current  of  authority.  In  Was/imgton  Fire 
Insurance  Comparvy  v.  Kelly^  32  Md.,  421,  the  policy  con- 
tained a  provision  that,  "if  the  property  shall  be  sold  or  con- 
veyed, or  if  the  policy  shall  be  assigned,  without  the  consent 
of  the  company  in  writing  thereon,  then  this  policy  shall  be 
null  and  void."  After  contracting  the  insurance,  the  assured 
contracted  in  writing  to  sell  the  premises,  and  received  a 
payment  of  $10,000.  In  determining  the  effect  of  this  con- 
tract upon  the  policy,  the  court  say:  "The  provision  of  the 
policy  in  the  Washington  Fire  Insurance  company  against 
the  sale  or  conveyance  of  the  property  insured,  and  against 
the  assignment  of  the  policy  without  the  consent  of  the  in- 
surers, as  it  imposes  a  restriction  upon  the  right  of  dispos- 
ing of  property,  should  be  construed,  as  any  other  contract 
with  like  provision,  with  strictness,  and  nothing  less  than  the 
absolute  sale  or  conveyance  of  the  property,  with  all  the 
usual  legal  ingredients  to  constitate  the  transaction  as 
such,  or  similar  complete  assignment  of  the  policy,  can  be 
considered  as  sufficient  to  avoid  the  policy  on  that  account. 
*  *  *  .  The  proviso  is  a  restriction  of  the  sale  or 
conveyance  of  the  property  insured,  and,  when  the  sale  or 
conveyance  is  relied  upon  by  the  insurers  to  prevent  the 
recovery  for  any  loss  by  fire,  the  sale  or  conveyance  must  be 
made  out  full  and  complete.  To  constitute  a  sale  within  the 
meaning  and  terms  of  the  proviso,  the  right  to  the  property 
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sold,  aud  to  the  poscession  thereof,  must  pass  from  the  ven- 
dor to  the  vendee.  The  mere  contract  for  the  sale  or  con- 
veyance,  not  divesting  the  title  of  the  vendor  and  vesting  the 
same  in  the  vendee,  is  not  a  breach  of  the  proviso.  A  con- 
tract to  convey  the  buildings  insured  at  a  future  day,  on  pay- 
ment of  the  purchase  money,  and  between  the  time  of  con- 
tract and  its  consummation,  they  are  destroyed  by  fire,  the 
vendor  being  in  possession,  it  is  not  such  an  alienation  as 
vacates  the  policy."  To  the  same  effect  see  the  following 
authorities:  Ilill  v.  The  Guinherland  Valley  Mutual  Pro- 
tection Co.y  59  Pa.  St.,  474;  Browning  v.  The  Home  Insur- 
ance Co.j  71  N.  Y.,  508;  Angell  on  Insurance,  §  206;  Wood 
on  Insurance,  §  329,  and  authorities  cited;  May  on  Insur- 
ance, §  267,  and  authorities  cited.  In  our  opinion,  the  con- 
tract in  question  does  not  avoid  the  policy. 

II.  It  is  insisted  that  plaintiff,  after  the  execution  of  the 
contract,  did  not  retain  an  insurable  interest  in  the  property. 
That  this  position  is  not  tenable,  see  the  following  authorities: 
Trumhull  v.  The  Portctge  County  Mutual  Ins.  Company^ 
12  Ohio,  305;  Hill  v.  Cumberland  Valley  Mutual  Prot. 
Co.,  59  Pa.  St.,  474,  and  authorities  cited;  Wood  on  Insur- 
ance, §  330;  Flanders  on  Insurance,  pp.  385-6.  Insurance 
Company  v,  TJpdegraff^  21  Pa.  St.,  513;  Lazarus  v.  The 
Commonwealth  Insurance  Co.y  19  Pick.,  81;  Perry  County 
Insurance  Company  v.  Stewart^  19  Pa.  St.,  45.  The  judg- 
ment is 

Affibmkd* 
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1.  Assignment  of  Open  Aocount:  subsbqubnt  fatment,  after 
NOTICE,  TO  ASSIGNOR :  DEFENSE  OF  PAYMKNT.  Where  0116  had  an  open 
account  against  defendant,  which  he  assigned  to  plaintiff,  of  which  as- 
signment plaintiff  gave  defendant  notice,  whereupon  defendant  wrote 
to  plaintiff  that  he  was  ready  to  settle,  but  afterwards,  and  before  suit 
brought  by  plaintiff,  defendant  settled  with  and  paid  plaintiff's  assignor, 
held  that  such  settlement  and  payment  were  a  defense  to  plaintiff's  suit, 
under  §§  2086  and  2087  of  the  Code,  and  that  under  the  statute  the 
question  of  notice  was  not  material.  Zugg  v.  Turner,  8  Iowa,  ^3,  and 
Reynolds  v,  Martin,  51  Id.,  324,  followed. 

Appeal  from  Linn  District  Court. 

Fbiday,  October  19. 

Action  to  recover  upon  an  account  against  defendant  foi* 
certain  work  and  labor  done  for  defendant  by  one  Farnswortb, 
the  assignor  of  plaintiff.  There  was  a  trial  by  the  court,  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

J,  C.  Davisy  for  appellant. 
No  appearance  for  appellee. 

EoTHSOOK,  J. — ^The  evidence  shows  that  on  the  ninth  of 
June,  1879,  the  plaintiff  took  a  written  assignment  of  the 
account  from  Farnsworth.  On  the  next  day  he  mailed  a  writ- 
ten notice  of  the  assignment  to  the  defendant,  in  which  he 
stated  to  the  defendant  that  no  payment  should  be  made  to 
any  one  without  plaintiff's  order.  Defendant,  by  reply  which 
was  received  by  plaintiff  on  June  17,  acknowledged  receipt 
of  the  notice,  and  stated  that  he  was  ready  to  settle  with 
plaintiff.  Afterwards,  about  June  20,  the  plaintiff  received 
a  letter  from  the  defendant,  stating  that  there  was  a  balance 
of  $25  due  on  the  account.  The  defendant  pleaded  settle- 
ment and  payment  in  full  of  the  account,  and  introduced  a 
receipt  for  $15,  signed  by  Farnsworth,  dated  June  24,  1879, 
which  acknowledged  payment  in  full  of  all  demands. 
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Section  2086  of  the  Code  is  as  follows:  "When  by  the 
terms  of  an  instrument  its  assignment  is  prohibited,  an  as- 
signment of  it  shall  nevertheless  be  valid,  but  the  maker  may 
avail  himself  of  any  defense  or  counter-claim  against  the  as- 
signee, which  he  may  have  against  the  assignor  thereof  before 
suit  brought." 

Section  2087  provides  that  an  assignee  of  an  open  account 
has  a  right  of  action  in  his  own  name,  ''but  subject  to  the 
same  defenses  and  counter-claims  as  the  instruments  men- 
tioned in  the  preceding  sections." 

We  think  the  payment  to  Farnsworth  before  the  suit  was 
brought  was  a  good  defense,  and  that  the  court  should  have 
so  found.  To  hold  otherwise  would  require  us  to  ignore  the 
plain  provisions  of  these  sections  of  the  statute.  It  is  not  a 
question  of  notice  to  the  debtor  that  the  account  had  been 
assigned  to  the  plaintiff.  The  question  is,  did  the  debtor  have 
any  defense  to  the  account,  against  the  assignor,  when  the 
suit  was  brought?  He  most  assuredly  had  a  defense  at  that 
time,  unless  we  hold  that  payment  is  not  a  defense,  and  this 
no  one  will  claim.  But  for  the  statute,  an  open  account  is 
not  assignable,  and  it  is  wholly  immaterial  whether  a  debtor 
has  a  defense  against  the  assignor  when  he  receives  notice  of 
the  assignment,  or  whether  such  defense  arises  afterwards, 
for  the  simple  reason  that  the  statute  creates  no  right  by 
reason  of  notice.  The  point  of  time  fixed  by  the  statute 
is  the  commencement  of  the  suit.  If  at  that  time  he  has  a 
defense  against  the  assignor,  he  may  interpose  it  against  the 
assignee. 

This  question  has  already  been  twice  detennined  by  this 
court.  Zicgg  v.  Turner j  8  Iowa,  223;  Reynolds  v.  Martin^ 
51  Id.,  324. 

^  Reversed. 

on  rehearing. 

Sbevbrs,  J. — Counsel  for  the  appellee  insist  that  the  ac- 
count sued  on  is  not  an  "open  account,"  and,  therefore,  not 
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governed  by  Code,  §  §  2086  and  2087,  but  that  it  is  an  ac- 
count  stated,  and,  therefore,  governed  by  §  2546  of  the  Code. 

The  abstracts  shows  that  Farnsworth  assigned  all  his  "right 
and  title  to  my  account  for  grubbing"  to  the  plaintiff.  In  the 
notice  to  the  defendant,  plaintiff  said :  "  Farnsworth  has  sold 
and  assigned  to  me  his  account  for  grubbing."  Afterward 
the  plaintiff  wrote  to  defendant  to  ascertain  the  amount  due. 

If  such  amount  had  been  admitted  and  had  become  an  ac- 
count stated,  this  inquiry  would  have  been  unnecessary.  We 
think  the  account,  when  assigned,  was  an  open  account,  and, 
therefore,  governed  by  Code,  §  §  2086  and  2087.  The  notice 
of  the  assignment  had  no  effect  on  the  rights  of  the  parties. 
The  former  opinion  is  adhered  to. 

02     89| 

82_732| 

98     43] 
GeEEN  V.  RONEN.  108   499 

1.  Practice  in  Supreme  Court:  bbhbarino  on  petition  only.  Af- 
ter the  court  has  examined  the  record  in  a  cause,  and  filed  an  opinion 
dismissing  the  appeal  on  the  ground  of  defects  in  the  record,  it  is  not 
competent  for  the  appellant,  without  obtaining  a  rehearing,  to  simply 
ignore  the  former  decision,  and  bring  the  case  again  before  the  court 
upon  a  corrected  record. 

Appeal  from  Jones  District  Cowrt, 

Fjriday,  October  19. 

The  facts  are  stated  in  the  opinion. 

Bemley  ck  Ercartbrack^  and  Sheean  <&  MoOaniy  for  appel- 
lant. 

£!zra  KeeleTy  for  appellee. 

Day,  Oh.  J. — ^The  decision  in  this  canse  was  rendered,  in 
the  court  below,  on  the  14th  day  of  October,  1881.  On  the 
30th  day  of  January,  1882,  notice  of  appeal  was  served  to  the 
April,  1882,  term  at  Dubuque. 
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The  cause  was  submitted  at  the  said  term,  and  on  the  15tli 
day  of  June,  1882,  an  opinion  was  filed  dismissing  the  appeal. 
See  59  Iowa,  83.  At  the  April,  1883,  term,  at  Dubuque,  the 
cause  again  appeared  on  the  docket,  and  it  was  continued  to 
the  June  term.  No  new  notice  of  appeal  was  filed.  Some  ad- 
ditions seem  to  have  been  made  to  the  original  abstract,  and, 
with  a  pen,  the  date  is  changed  from  the  April  term,  1882, 
to  April  term,  1883. 

The  appellee  filed  an  amended  abstract  setting  forth  the 
foregoing  facts,  not  otherwise  appearing  in  the  record,  and 
submitted  with  the  case  a  motion,  supported  by  aflSdavit,  to 
strike  the  case  from  the  docket,  upon  the  ground  that  the 
matter  had  once  b6en  determined.  This  motion,  we  tliink, 
must  be  sustained.  After  the  court  has  examined  the  record 
in  a  cause  and  filed  an  opinion  dismissing  the  appeal  on  the 
ground  of  defects  in  the  record,  it  is  not  competent  for  the 
appellant,  without  obtaining  a  rehearing  of  the  former  decision, 
to  simply  ignore  it,  and  bring  the  case  again  before  us  upon  a 
corrected  record.  The  appellant  submits  a  motion  to  strike  the 
amended  abstract  of  appellee  from  the  files,  because  not  served 
within  Jthe  time  required  by  the  rules  of  court.  It  was,  how- 
ever, served  thirty  days  before  the  cause  was  submitted,  and 
no  prejudice  could  have  resulted  to  appellant  from  the  delay. 
The  appellant  also  moves  to  strike  from  the  files  the  affidavits 
accompanying  appellee's  motion,  for  the  reason  that  the  mo- 
tion was  virtually  ruled  upon  at  the  April  term,  1883,  at  Du- 
buque. That  ruling,  however,  was  only  pro  forma^  and  to 
the  end  thai  the  court  might  examine  the  question  more  care- 
fully upon  final  submission.  The  appellant's  motion  is  over- 
ruled. The  motion  of  appellee  to  strike  the  cause  from  the 
docket  is 

SUSTAINBD. 
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Hampton  v.  Moobh£ad. 

1.  Attorney  in  Fact:  poweb  to  sell  land  is  not  power  to  ex- 

change. Where  defendant  gave  to  another  a  power  of  attorney  to  sell  t06  ao7i 
certain  land,  and  the  attorney  disposed  of  the  land  to  plaintiff  for  a  cer-  I  62  9i| 
tain  anjount  of  money  and  a  patent  right,  held  that  the  transaction  was  P^  ^H 
beyond  the  power  of  the  attorney,  and  did  not  bind  defendant  to  make 
a  conveyance  parsaant  to  the  sale;  and,  in  an  action  for  specific  perform- 
ance and  general  relief,  the  court  properly  refused  to  decree  a  specific 
performance,  but  it  was  error  to  make  the  amount  paid  to  the  attorney  a 
lien  upon  the  land,  since  the  money  never  came  into  the  hands  of  de- 
fendant 

2.  Practice:   bill  of  exceptions:    bepobtbb's  notes.    Where  the 

original  notes  of  the  short-hand  reporter  are  by  reference  incorporated 
into  a  bill  of  exceptions,  the  record  is  in  substance  complete,  so  far  as 
the  evidence  embraced  therein  is  concerned,  and  that  whether  the  re- 
porter's notes  have  been  certified  to  by  him  or  not.  They  will  be  pre- 
sumed to  have  been  filed.  If  a  long-  hand  extension  of  the  notes  becomes 
necessary,  it  is  not  for  the  purpose  of  completmg  the  record,  but  only 
for  the  purpose  of  making  the  completed  record  intelligible. 

3.  Practice  in  Supreme  Court:  abstbactino  evidence:  pbesump- 

TiON  IN  PAVOB  OF  ABSTBACT.  The  appellant  may  set  out  the  evidence  in 
his  abstract  from  memory,  or  from  his  own  notes;  and  if  appellee  does  not 
controvert  the  correctness  of  such  abstract  it  will  be  taken  as  true,  and 
all  questions  concerning  the  reporter's  notes  and  an  extension  thereof 
will  become  immaterial,  and  the  case  will  be  determined  upon  the  evi- 
dence as  set  out  in  the  abstract 

Appeal  from  Henry  District  Court. 
Fbiday,  Octobeb  19. 

Action  in  equity  for  specific  performance  and  for  general 
relief.  The  plaintiff  avers  that  he  purchased  of  the  defendr 
ant,  Thomas  L.  Moorhead,  through  his  attorney  in  fact,  J. 
W.  Moorhead,  certain  land  in  Henry  county,  for  the  agreed 
price  of  $4,750,  and  paid  $4,500,  and  was  to  pay  the  "balance 
when  a  deed  should  be  delivered ;  that  he  has  offered  to  pay 
the  balance  and  has  demanded  a  deed,  but  that  the  defendant 
has  refused  to  execute  it." 

The  defendant  for  answer  denies  that  he  ever  sold  the  land 
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to  the  plaintiflF,  or  any  part  thereof,  and  denies  that  he  ever 
received  anything  from  the  plaintiff  for  said  land.  Before 
the  trial,  the  defendant  died,  and  his  sole  heir,  Eliza  Moor- 
head,  and  his  admistrator,  J.  A.  Moorhead,  were  substituted. 
Upon  the  trial  the  court  found  that  the  plaintiff  purchased  the 
land  as  alleged,  and  paid  $2,000  in  cash,  and  made  an  assign- 
ment of  a  certain  patent  right.  The  court  refused,  under  the 
peculiar  circumstances  shown,  to  decree  a  specific  perform- 
ance, but  decreed  that  the  amount  paid  should  be  made  a  lien 
upon  the  land,  and  that  the  patent  right  should  be  reassigned. 
The  defendants  appeal. 

Amblers  <&  Campbell^  for  appellants.* 

Woolaon  cfe  Bahh^  for  appellee. 

Adams,  J. — ^There  is  some  evidence  tending  to  show  that 

the  power  of  attorney,  by  virtue  of  which  the  sale  is  alleged 

to  have  been  made,  was  foreed,  but  we  do  not 

1.  ATTORNEY  .  \  i        /. 

In  fact:  deem  it  necessary  to  determine  what  the  fact  was. 

power  to  sell  •' 

Iwwer'to^ex-  ^^^  ^^®  purposes  of  the  opinion  it  may  be  con- 
change,  ceded  that  the  power  of  attorney  was  not  forged. 
But,  conceding  such  fact,  we  are  not  able  to  see  how,  under 
the  plaintiff's  own  testimony,  the  sale  can  be  sustained. 
While  it  appears  clearly  enough  that  the  plaintiff  paid  $2,000 
in  cash,  as  the  court  found,  yet  it  was  paid  onlj^  to  J.  W. 
Moorhead,  and  did  not,  we  think,  under  the  circumstances,  as 
shown  by  the  undisputed  -evidence,  become  a  payment  to 
Thomas  L.  Moorhead.  There  is  no  pretense  that  any  part  of 
the  money  actually  came  into  Thomas  L.  Moorhead's  hands. 
This,  to  be  sure,  would  not  have  been  necessary  to  constitute 
a  payment  to  Thomas  L.,  if  J.  W.  had  received  the  money 
while  acting  within  the  scope  of  his  power.  Bnt  the  undis- 
puted evidence  shows  that  he  did  not  thus  act.  J.  W.  Moor- 
head's power  was  to  make  a  sale.  What  he  undertook  to  do 
was  to  make  an  exchange,  at  least  so  far  as  the  transaction  in 
part  was  concerned.  He  took  a  patent  right  as  a  part  of  the 
consideration  for  the  land. 
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The  langaage  of  the  power  of  attorney  is  not  very  accurate, 
but  there  is  no  question  as  to  what  it  means.  After  describ- 
ing the  land,  it  sets  out  the  power  conferred  in  these  words: 
"To  make  sale  of  the  same  or  any  part  thereof  for  such  sum 
or  priced  and  on  such  terms,  as  to  him  (the  said  attorney)  shall 
seem  meet,  and  to  ask,  demand,  recover  and  receive  all  sums 
of  money  which  shall  become  due  and  owing  to  me  by  means 
of  such  sale  or  sales,  and  to  take  all  lawful  means  for  recovery 
thereof,"  etc.  Under  this  power,  the  attorney  was  authorized 
to  make  a  sale,  and  only  that.  A  sale  is  defined  to  be  "an 
agreement  by  which  one  of  two  contracting  parties,  called  the 
seller,  gives  the  thing  and  passes  the  title  to  it  for  a  certain 
price  in  current  money."  Bouvier's  Law  Diet.  It  differs 
from  an  exchange,  where  the  consideration  is  paid  in  prop- 
erty other  than  money.  In  Parsons  on  Cont.,  Vol.  1,  p.  520, 
It  is  said:  "A  sale  is  distinctly  discriminated  in  many  res- 
pects from  an  exchange  in  law;  an  exchange  being  the  giv- 
ing of  one  thing  and  receiving  of  another  thing,  while  a  sale 
is  the  giving  of  one  thing  for  that  which  is  a  representation 
of  all  values."  See,  also.  Vail  v.  Strong^  10  Vt.,  457.  When, 
therefore,  J.  W.  Moorhead  undertook  to  take  a  patent  right 
in  part  consideration,  he  underto'^k  to  take  what  he  had  no 
authority  to  do,  and  the  plaintiff  should  have  known  it.  The 
trade  was,  therefore,  void.  It  differed  in  no  respect  from 
what  it  would  have  been  if  there  had  been  no  power  of  attor- 
ney. There  being  n6  sale,  the  money  received  could  not  be 
regarded  as  received  in  piirjuance  of  a  sale,  and,  it  not  com- 
ing actually  into  Thomas  L.  Moorhead's  hands,  he  was  not  af- 
fected by  the  receipt  of  it  by  J.  W.  Moorhead.  We  think, 
then,  that  the  court  erred  in  charging  the  land  with  a  lien  for 
this  money.  The  plaintiff,  however,  contends  that,  whatever 
may  be  the  merits  of  the  case,  we  cannot  reverse,  for  want  of 
a  proper  record. 

It  is  not  necessary  to  determine  whether  the  case  is  triable 
de  novo  to  enable  us  to  review  the  question  above  deter- 
mined.   The  action  was  brought  in  1878,  and  while  the  pro- 
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vision  was  in  force  for  trying  equitable  .actions  upon  oral  evi- 
dence.  There  is  an  assignment  of  errors;  the  abstract  pur- 
ports to  contain  all  the  evidence,  and  sets  out  a  certificate  by 
the  judge.     The  decree  appears  to  have  been  excepted  to. 

We  find,  it  is  true,  an  additional  abstract  by  the  appellee, 
in  which  he  says:  "The  notes  of  the  short-hand  reporter 
were  never  transcribed  into  long-hand  until  after  the  decree 
in  this  case,  and  such  long-hand  transcript  of  the  notes  of  the 
short-hand  reporter  has  never  been  filed  in  the  district  court 
where  the  said  case  was  tried,  and  in  no  other  court,  and  there 
is  no  entry  in  the  appearance  docket  showing  the  filing  of  the 
short-hand  notes  themselves,  and  they  were  never  certified  to." 

It  must  appear,  of  course,  presumptively  or  otherwise,  be- 
fore any  question  can  be  raised  upon  the  evidence,  that  it  was 
certified.  But  what  is  the  fact  in  this  respect,  taking  the  ap- 
pellant's and  the  appellee's  abstracts  together?  In  the  appel- 
lant's abstract  we  find,  following  the  evidence,  a  certificate  in 
these  words:  "I,  W.  R  Sellon,  short-hand  reporter,  etc.,      * 

*  *  certify  that  the  foregoin^^  pages  are  a  true  and 
correct  transcript  of  all  the  evidence,  both  oral  and  written, 
introduced  or  ofiered  on  the  trial  of  the  cause  of,  etc.,         * 

*  *         together  with  the  rulings  of  the  court,  etc. 

(Signed.)  "  W.  R.  Sellon." 

Following  this,  we  find  another  in  these  words:  "  I,  A.  II. 

Stutsman,  judge,  etc.,         *         #         *         •         certify  that 

the  above  and  foregoing  transcript  contains  all  the  evidence 

introduced  or  offered  on  the  trial  of  said  cause  of,  etc.,         * 

*  *         together  with  all  objections,"  etc. 

(Signed.)  "A.  H.  Stutsman,  District  Judged 

We  find,  also,  in  the  additional  abstract  by  the  appellee, 

that  a  skeleton  bill  of  exceptions  was  signed  by  the  judge,  in 

which  he  states  that  the  case  "was  heard  upon  the  depositions 

of  John  W.  Moorhead,  Thomas  L.  Moorhead  *  * 

*  *        and  upon  the  testimony  of  witnesses,       *  * 

*  *  *  as  shown  in  the  notes  of  testimony' of  W. 
R.  Sellon,  oflScial  short-hand  reporter,"  etc. 
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The  statute  provides  that  the  original  notes  of  any  testi- 
mony taken  in  any  case  shall  be  filed  in  said  case,  *  * 
*  *  and  said  original  notes,  or  the  transcript  thereof,  or 
any  part  thereof,  may  be  referred  to  in  any  bill  of  exceptions, 
and,  when  duly  transcribed  and  certified,  shall  be  inserted 
thei-ein  on  appeal.     Code,  §  3777. 

The  original  notes  were,  we  will  presume,  filed  in  this  case. 

It  was  the  official  duty  of  the  short-hand  reporter  to  file  them. 

2.  PRACTICE-    There  is  nothing  tending  to  show  that  he  did  not, 

uonsf  report-  ^^^  *^®  Certificate  of  the  judge  shows  that  the 

er's  notes.       ^^^^^  ^^  ^^.j^j  .^^  p^^|.  ^p^j^  testimony  as  shown 

by  the  reporter's  notes.  Under  the  statute  it  was  competent 
to  make  a  skeleton  bill  of  exceptions  and  incorporate  the  ori- 
ginal notes  by  mere  reference.  Such  bill  was  made  and  filed 
in  this  case,  and  by  it  the  original  notes  were  made  a  part  of 
the  record,  and  that,  too,  whether  they  were  certified  to  by  the 
short-hand  reporter  or  not  Where  the  original  notes  are 
made  part  of  the  record  by  a  bill  of  exceptions,  the  record  is, 
in  substance,  complete,  so  far  as  the  evidence  embraced  therein 
is  concerned.  If  a  transcript  or  extension  of  the  notes  by  the 
reporter  becomes  necessary,  it  is  not  strictly  for  the  purpose 
of  completing  the  record,  but  rather  for  the  purpose  of  mak- 
ing a  completed  record  intelligible  to  others  than  the  reporter. 
The  reporter's  transcript  or  extension  becomes  necessary,  of 
course,  if  a  transcript  by  the  derk  does.  But  the  appellant 
might  set  out  the  evidence  in  his  abstract  from  memory,  or 
from  hiaown  notes,  lon/af  or  .short-hand.  If  tlie 
ISiSSfab-^  appellee  should  be  satisfied  with  the  appellant's 
Senoe^pre^"  abstract,  we  see  no  necessity  for  the  clei-k's  trans- 
Svorof'aS  cript,  so  far  as  the  evidence  is  concerned,  and,  if 
his  transcript  is  not  necessary,  we  see  no  necessity 
for  the  reporter's  transcript.  In  the  case  at  bar  the  reporter's 
transcript  appears  to  have  been  made,  but,  according  to  the 
appellee's  abstract,  was  not  filed.  It  should,  of  course,  have 
been  filed  if  it  was  necessary  to  make  it.  But  we  do  not  think 
it  was  necessary  to  make  it     "We  have  no  necessity  for  the 
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clerk's  transcript  so  far  as  the  evidence  is  concerned.  In  the 
view  which  we  have  taken  of  the  case,  it  turns  upon  a  point 
upon  which  the  evidence  is  set  out  in  the  appellant's  abstract, 
and  it  is  not  disputed  that  the  evidence  upon  this  point  is 
correctly  set  out. 

We  think,  then,  that  the  record  is  in  a  condition  to  call  for 
a  review  of  the  question  determined,  and  having,  upon  that 
question,  reached  a  conclusion  diflferent  from  that  reached  by 
the  court  below,  the  judgment  must  be 

Keybbsed. 


Hauohey  v.  Hart. 


'"«F'w  ^*  Negligence:  stock  runnino  at  large:  open  pft  on  land  not 

126  407|  inclosed:  INJURY  TO  UORSB  FALLING  THEREIN.    In  a  county  where 

stock  is  not  restrained  from  running  at  large,  the  owner  of  a  horse  is 
not  chargeable  with  negligence  in  permitting  him  to  stray  upon  the 
nninclosed  and  uncultivated  land  of  another.  But,  where  defendant 
dug  a  well  adjacent  to  the  highway  upon  her  nninclosed  and  unculti- 
vated land,  at  a  place  which  she  knew  was  ^qucnted  by  stock  running 
at  large,  and  left  the  same  unguarded  and  uncovered,  she  was  guilty  of 
negligence,  and  was  liable  in  damages  to  plaintiff,  whose  horse,  while 
lawfully  running  at  large,  fell  into  the  well  and  was  killed. 

Appeal  from  Buena  Vista  Circuit  Court* 

Friday,  October  19. 

This  is  an  action  to  recover  damages  for  the  value  of  a 
horse  which,  it  is  alleged,  was  Icilled  by  falling  into  an  unfin- 
ished well,  which  the  defendant  left  open  and  unprotected 
upon  her  nninclosed  land.  There  was  a  demurrer  to  the  pe- 
tition, which  was  sustained,  and  plaintiff  appeals. 

Snelling  cfe  Irwin^  for  appellant. 

Gregory  <&  Bailie^  for  appellee. 
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EoTHBOOK,  J. — ^The  following  is  a  copy  of  the  petition  to 
which  the  demurrer  was  sustained: 

"That  the  defendant  was  for  the  six  months  last  past  and  is 
now  the  owner  of  the  following  described  premises,  to-wit: 
The  north  half  of  the  northeast  quarter  of  section  29,  Grant 
township,  Buena  Vista  county,  Iowa;  and  that  said  premises 
were  in  the  month  of  January,  1883,  and  still  are,  unfenced. 

"That  defendant  caused  and  permitted  to  be  dug  on  said 
unfenced  premises  a  certain  dangerous  excavation  or  well, 
which  was  and  is  immediately  adjacent  to  the  highway,  and 
knowingly  and  negligently  permitted  the  same  to  remain 
wholly  uncovered  and  unguarded,  although  she  well  knew 
and  had  been  advised  that  said  dangerous  excavation  was  fre- 
quented by  stock  that  was  running  at  large.  Yet,  notwith- 
standing these  facts,  she  still  permitted  said  dangerous  and 
unsafe  excavation  to  be  and  remain  in  the  same  unsafe  condi- 
tion, and  removed  from  said  premises,  leaving  no  one  in 
charge  thereof,  and  taking  no  precaution  whatever  to  pre- 
vent stock  from  falling  into  said  excavation  or  well. 

"The  plaintiff  further  states  that  the  police  regulation, 
restraining  stock  from  running  at  large,  is  not  now  and  never 
has  been  in  force,  as  by  statute  provided,  in  the  county  of 
Buena  Vista,  Iowa. 

"That  in  and  during  the  month  of  January,  1883,  a  cer- 
tain cream-colored  horse  belonging  to  the  plaintiff,  without 
any  negligence  on  his  part,  strayed  onto  the  premises  of  this 
defendant,  and  fell  into  said  dangerous  well  or  excavation, 
and  was  thereby  killed,  without  any  fault  or  negligence  on 
the  part  of  this  plaintiff." 

The  demurrer  is  based  upon  several  grounds,  two  of  which 
onl^  need  be  mentioned.  It  is  claimed  in  one  of  these 
grounds  "that  there  are  no  facts  showing  that  the  negligence 
of  defendant  caused  the  death  of  the  horse."  The  other  is 
that  "said  petition  does  not  show  that  said  horse  was  law- 
fully on  defendant's  premises  at  the  time  of  the  injury  com- 
plained of." 

V0L.LXII— 7 
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The  facts  upon  which  the  alleged  negligence  is  based, 
briefly  stated,  are  that  the  land  of  the  defendant  is  anfenced, 
and  that  upon  the  land,  and  immediately  adjacent  to  a  high- 
way, she  made  a  dangerous  excavation,  and  negligently 
allowed  the  same  to  remain  uncovered,  although  she  well 
knew  that  the  place  where  said  excavation  was  situated  was 
frequented  by  stock  running  at  large.  Was  this  negligence 
for  which  plaintiff  was  liable?  We  think  the  liability  de- 
pends  upon  the^fact  whether  or  not  the  plaintiff's  horse  was 
rightfully  running  at  large  upon  defendant's  premises.  It  is 
claimed  that,  as  the  county  of  Buena  Vista  has  not  restrained 
stock  from  running  at  large,  the  horse  was  rightfully  at  the 
place  where  he  was  killed.  It  was  long  ago  held  in  this  state 
that  the  owner  of  cattle  running  at  large  upon  the  land  of 
another  was  not  liable  in  trespass.  In  other  words,  it  was 
held  that  cattle  were  free  commoners,  and  that  the  mere  fact 
of  permitting  cattle  to  run  at  large  is  not  a  ground  of  im- 
puting negligence  to  the  owner.  Wagner  v,  Bisselly  3  Iowa, 
396;  Heath  v.  Coltenhach^  5  Id.,  490;  Alger  v.  Miss,  cfe  Mis- 
souri J?'y  (7t>.,  10  Id.,  268.  And  this  is  the  law  of  this 
state  at  the  present  time,  excepting  in  those  counties  where 
stock  is  restrained  from  running  at  large.  What  the  rights 
of  owners  of  stock  in  such  counties  are  we  need  not  deter- 
mine. 

The  plaintiff  was  not  chargeable  with  negligence  in  allow- 
ing his  horse  to  run  at  large  upon  the  uninclosed  land  of 
another.  At  least,  this  must  be  so,  unless  it  should  api  ear 
that  he  was  injuring  the  crops  of  the  plaintiff  at  or  near  the 
uncovered  well.  Whether  or  not  this  would,  under  the  law, 
change  the  rule  above  announced,  we  need  not  determine  in 
this  case. 

In  the  case  of  Young  v,  Harcey^  16  Ind.,  314,  the  defend- 
ant commenced  digging  a  well  on  an  uninclosed  lot  owned 
by  him  in  a  suburb  of  Indianapolis.  After  sinking  the  well 
to  the  depth  of  six  feet,  he  abandoned  it  and  left  it  uncov- 
ered.    The  hole  or  pit  was  useless.     The  horse  of  plaintiff, 
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while  lawfaily  grazing  on  the  common,  fell  into  the  well  and 
was  killed.  It  was  held  that  an  action  for  damages  could  be 
maintained  by  the  owner  of  the  horse.  Tlie  opinion  in  that 
case  appears  to  be  based  upon  the  thought  that,  owing  to  the 
large  number  of  animals  which  were  allowed  to  graze  upon 
the  premises,  there  was  a  strong  probability  of  injury  and 
damages  arising  from  the  unprotected  excavation. 

In  Shearman  &  Hedlield  on  Kegligence,  p.  599,  it  is  said: 
"Of  course,  it  is  culpable  negligence  to  leave  a  pit  or  other 
excavation  in  such  an  unguarded  state  as  to  cause  injury  to  a 
person  having  a  right  to  be  upon  the  land,  and  using  that 
right  with  ordinary  care."  In  Addison  on  Torts,  201,  it  is 
said:  "Every  occupier  of  land,  who  allows  wells  or  mining 
shafts  to  remain  on  his  land  unguarded  and  unprotected,  is 
responsible  in  damages  to  all  persons  falling  into  them,  pro- 
vided they  were  lawfully  traversing  the  land  on  which  the 
shaft  or  well  existed,  and  fell  into  it  without  any  negligence 
or  misconduct  on  their  part;  but  if  they  were  at  the  time 
trespassers  on  the  land,  and  the  well  or  shaft  was  more  than 
twenty-five  yards  from  a  public  carriage  way,  they  will  not 
be  entitled  to  recover."  The  reference  to  the  rights  of  the 
parties  within  twenty-five  yards  from  a  public  carriage 
way  is  made,  because  of  the  provisions  of  the  general  high- 
way act  in  England. 

It  appears  from  these  authorities  that  the  rights  of  the 
parties  are  made  to  turn  upon  whether  or  not  the  injured 
person  or  animal  was,  at  the  time  of  receiving  the  injury, 
rightfully  upon  the  defendant's  premises.  And  in  the  case 
of  Young  v.  Harvey^  supra^  stress  is  laid  upon  the  fact  that 
there  was  a  strong  probability  of  injury  by  reason  of  the 
large  number  of  animals  grazing  upon  the  common.  We 
think  that,  if  the  owner  of  unimproved  and  unbroken  land 
should  make  an  excavation  thereon  at  a  place  remote  from 
where  stock  is  accustomed  to  roam,  and  leave  the  excava- 
tion uncovered,  he  should  not  be  held  liable  for  injuries  to 
animals  falling  into  it.     But  it  is.averred  in  the  petition  that 
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the  excavation  was  immediately  adjacent  to  a  highway,  and  in 
a  place  which  the  defendant  knew  was  freqnented  by  stock 
running  at  large.  In  such  case,  we  think  the  omission  to 
cover  or  protect  the  excavation  was  negligence.  The  ques- 
tion of  negligence,  or  freedom  from  negligence,  should  be 
determined  by  the  other  question,  whether  or  not  a  person 
exercising  reasonable  care  and  prudence  would  apprehend 
that  there  was  a  probability  of  injury  to  persons  or  animals 
by  reason  of  the  excavation.  We  think  the  demurrer  should 
have  been  overruled. 

Reysbbed. 


Lewis  v.  Tiltok. 


1  Practice  in  Supreme  Court:  dismissal  of  appeal  upon  affi- 
davits. In  order  to  determine  an  important  right  upon  mere  affidavits, 
the  matter  in  controversy  should  not  be  lefl  in  doubt.  Accordingly, 
this  court  will  not  dismiss  an  appeal  on  the  ground  that  the  matter  in 
suit  has  been  settled  since  the  taking  of  the  appeal,  when  the  affidavits 
in  relation  to  the  fact  of  settlement  do  not  fully  satisfy  the  court  thai 
such  settlement  has  been  made. 

Appeal  from  Wapello  District  Court. 

Fbidat,  Ootobeb  19. 

It  appears  from  the  record  in  this  case  that  the  defendants 
were  members,  and  constituted  the  executive  committee,  of 
the  "Ottumwa  Temperance  Reform  Club."  This  organization 
was  not  an  incorporated  society  or  company,  but  was  a  mere 
voluntary  association  of  persons.  The  executive  committee 
of  the  club  entered  into  a  written  contract  with  plaintiflT,  in 
the  name  of  the  club,  for  the  lease  of  a  hall  for  the  use  of 
the  association.  The  club  became  delinquent  in  the  payment 
of  the  rent  of  the  hall,  and  owed  a  bill  for  gas.  The  plaint- 
iff  took  an  assignment  of  the  bill  for  gas,  and  commenced 
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this  action  to  recover  of  the  defendants  personally  the  amount 
due  for  rent  and  for  gas.  There  was  a  demurrer  to  the  peti- 
tion, which  was  sustained,  and  the  plaintiff  appealed.  The 
defendant  submitted  a  motion  to  dismiss  the  appeal,  upon 
the  ground  that  the  claim  of  plaintiff  had  been  compromised 
and  settled  since  the  appeal. 

Chamlera  <fe  McElroy^  for  the  motion. 

W,  R.  C.  Jaqii,e8y  contra. 

EoTHROOK,  J. — 0.  D.  Hendershott  was  counsel  for  the 
plaintiff  in  the  court  below,  and  had  the  principal  manage- 
ment of  the  case.  The  defendants  claim  that,  after  the  case 
was  disposed  of  in  the  district  court,  they  handed  over  to 
Hendershott  certain  subscriptions  to  the  club,  in  compromise 
and  settlement  of  the  claim  of  the  plaintiff,  and  that  Hender- 
shott accepted  the  same  for  the  plaintiff  and  as  a  compromise, 
and  collected  part  of  the  subscriptions  for  the  plaintiff;  that 
the  plaintiff  accepted  and  ratified  this  settlement,  and  is  bound 
thereby.  On  the  other  hand,  the  plaintiff  protests  that  he 
had  no  notice  of  any  such  an  arrangement;  that  Hendershott 
had  no  authority  to  make  such  a  settlement,  and  that  he  re- 
ceived no  part  of  the  subscriptions  from  Hendershott.  A 
large  number  of  affidavits  have  been  filed  by  the  parties,  and 
every  fact  and  proposition  submitted  in  the  motion  is  sup- 
ported and  contradicted  by  the  affidavits.  It  is  true,  all  par- 
ties concede  that  the  subscriptions  were  turned  over  to  Hen- 
dershott. The  defendants  claim  that  they  were  delivered  to 
him  for  the  plaintiff  as  a  compromise  of  his  claim.  Hender- 
shott claims  that  he  received  them  for  collection  as  the  attorney 
of  the  defendants.  There  is  no  writing  signed  by  any  of  the 
parties  in  regard  to  the  matter  in  controversy.  In  this  state 
of  the  record,  we  cannot  dismiss  the  appeal.  In  order  to 
justify  the  determination  of  an  important  right  upon  mere 
affidavits,  the  matter  in  controversey  should  not  be  left  in 
doubt.  It  should  clearly  appear  that  appellant  has  no  further 
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right  to  prosecute  the  appeal,  in  order  to  justify  this  court 
in  thus  disposing  of  the  case.  If  this  appeal  should  be  pros- 
ecuted, and  the  judgment  of  the  district  court  reversed,  the 
defendants  can  then  interpose  any  defense  they  have  to  the 
plaintiff ^s  claim,  whether  it  was  before  or  after  suit  com- 
menced, and  such  defense  can  be  tried  in  the  usual  manner, 
by  jury,  and  by  an  examination  of  witnesses  in  open  court. 
It  is  also  claimed  that  the  appeal  should  be  dismissed  on  ac- 
count of  the  delay  in  its  prosecution.  This  we  think  is  suf- 
ficiently excused  by  the  showing  made  by  appellant. 

Motion  overruled. 


Curry  v.  The  District  Township  of  Sioux  City. 

1  Eviddnoe:  bond  op  school  district:  sionaturb  not  denied  un- 
der oath.  Where  the  action  was  npon  a  bond  purporting  to  have 
been  issued  by  a  school  district,  and  the  signature  of  the  secretary  of 
the  district  upon  the  bond  was  shown  to  be  genuine,  and  the  answer, 
though  denying  specifically  the  allegations  of  the  petition,  was  not  un- 
der oath;  held  that  there  was  no  error  in  admitting  the  bond  in  evi- 
dence. 

2.  Sohool  District:  is  hunicipal  corporation,  and  mat  issue 
bonds  as  such,  a  school  district  is  properly  called  a  municipal  cor- 
poration, according  to  the  modem  use  of  that  term;  and,  as  such,  it 
may  obligate  itself  by  bonds  issued  under  the  provisions  of  chapter  93 
of  the  acts  of  the  Fourteenth  (General  Assembly. 

Appeal  from  Woodbury  District  Court, 

Friday,  October  19. 

Action  upon  a  bond  for  the  payment  of  one  thousand  dol- 
lars, purporting  to  be  issued  by  the  defendant  in  satisfaction 
of  a  judgment  against  it.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.     Defendant  appeals. 

0.  G.  Tredway^  for  ai)pellant. 

X.  S.  Fawcettj  for  appellee. 
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RoTHBOCK,  J. — The  defendant  by  its  answer  denied  specif- 
ically nearly  every  allegation  of  the  petition.  Among  other 
1.  evidrmcb:  defenses,  it  was  denied  that  the  bond  was  made 
schoof  dis-  and  issued  by  the  defendant.  The  answer  was  not 
lure  not  de-     under  oath.     The  plaintiff  introduced  evidence, 

nied  under  •  ^  ' 

oath.  from  which  it  appears  that  there  were  certain  j  udg- 

ments  against  the  defendant,  and  the  bond  recites  that  it  was 
issued  in  satisfaction  of  a  judgment.  The  signature  of  the 
secretary  of  the  district  township  to  the  bond  was  shown  to 
be  genuine,  and,  as  the  bond  is  a  written  instrument  for  the 
payment  of  money,  and  the  answer  is  not  under  oath,  we 
think  there  was  no  error  in  admitting  the  bond  in  evidence. 
We  make  these  statements  in  answer  to  certain  objections 
made  by  defendant  to  rulings  of  the  court  pending  the  trial. 
We  think  none  of  the  objections  were  well  taken,  and  the 
contention  between  the  parties  upon  the  trial  as  to  whether 
the  plaintiff  is  a  hona  fide  holder  of  the  bond,  and  whether 
or  not  the  defendant  paid  the  interest  on  the  bond  until  it  be- 
came due,  are  wholly  immaterial  in  the  view  we  take  of  the 
case.  The  only  material  question  in  the  case  is,  whether  the 
defendant  was  authorized  by  law  to  issue  the  bond.  It  pur- 
^tric?:*ismim1-  P^^^^  upon  its  facc  to  be  issued  under  the  provis- 
«^S!SS9^'?y  ions  of  chapter  87  of  the  Acts  of  the  Four- 
issitfi  bonds aa  ^^j^^  General  Assembly.  That  act  contains  the 
following  provisions: 

"In  case  no  property  of  *a  municipal  corporation  against 
which  an  execution  has  issued  is  found  upon  which  to  levy, 
or  if  the  judgment  creditor  elect  not  to  issue  execution  against 
such  corporation,  he  is  entitled  to  demand  and  receive  of  such 
debtor  corporation  the  amount  of  his  judgment  and  costs, 
either  in  the  ordinary  evidences  of  indebtedness  issued  by 
such  corporation,  or  in  bonds  of  such  corporation,  of  such 
character  as  the  parties  may  agree  upon,  and  if  the-  debtor 
issues  no  script,  bonds,  or  other  evidences  of  debt,  a  tax  must 
be  levied  as  early  as  practicable,  sufficient  to  pay  off  the  judg- 
ment, with  interest  and  costs,  and  when  a  tax  has  been  so  levied, 
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and  the  same,  or  any  part  thereof,  has  been  collected,  the  treas- 
arer  shall,  on  demand,  without  an  order  from  the  board  of 
supervisors,  or  warrant  from  the  clerk  thereof,  pay  the  same 
to  the  creditor,  or  his  attorney,  taking  a  receipt  therefor,  and, 
if  not  demanded,  may  pay  the  same  to  the  clerk  of  the  court 
where  the  judgment  was  rendered,  taking  his  receipt  there- 
for, and  if  bonds  shall  be  issued  in  payment  of  judgments 
as  above  provided,  said  bonds  shall  be  issued  in  substantially 
the  same  form  as  is  provided  in  chapter  54  of  the  Acts  of 
the  Thirteenth  General  Assembly  of  the  State  of  Iowa,  entitled 
'An  act  to  provide  for  the  funding  of  county  indebtedness, 
and  for  the  payment  thereof,'  and  said  bonds  shall  draw  in- 
terest at  a  rate  not  to  exceed  10  per  cent.,  and  both  principal 
and  interest  shall  be  and  become  due  and  shall  be  payable  in 
the  same  time  and  manner  as  provided  for  in  said  chapter, 
and  if  not  paid  when  due,  the  same  may  be  de2:>08ited  with 
the  auditor  of  state,  who  shall  take  the  same  steps  for  the 
payment  of  said  bonds,  with  the  interest  thereon,  as  is  provided 
in  said  chapter  54  aforesaid." 

The  bond  is  in  substantially  the  same  form  as  provided  in 
chapter  54  of  the  Acts  of  the  Thirteenth  General  Assembly. 
Whether  or  not  the  provision  of  said  last  named  act,  authoriz- 
ing the  deposit  of  bonds  with  the  state  auditor,  and  the  levy 
of  a  tax  in  the  manner  therein  provided,  can  be  complied 
with  as  to  bonds  issued  by  a  city  or  school  district  corpora- 
tion, we  need  not  determine.  The  question  we  are  required 
to  determine  is,  whether  or  not  the  defendant  had  the  lawful 
authority  to  issue  the  bond.  The  statute  enacts  that  a  "m^mi- 
cipal  corporationy'^  may  issue  bonds  as  provided  therein,  and 
the  whole  controversy  turns  upon  the  question  whether, 
within  the  meaning  of  the  statute,  a  school  district  township 
may  properly  be  called  a  municipal  corporation.  The  word 
"municipal,"  as  originally  used  in  its  strictness,  applied  to 
cities  only.  But  the  word  now  has  a  mnch  more  extended 
meaning,  and  when  applied  to  corporations  the  words  "politi- 
cal," "municipal,"  and  "public,"  are  used  interchangeably.  A 
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municipal  corporation  is  defined  to  be  "  a  public  corporation 
created  by  government  for  political  purposes,  and  liaving 
subordinate  and  local  powers  of  legislation;  e.  g.  a  county, 
town,  city,  etc."  Bouvier's  Law  Die;  and  see  Winsjpear  v. 
The  District  Township  of  Holman^  3Z  Iowa,  542,  and  Iowa 
Railroad  Land  Co.  v.  Carroll  County^  39  Id.,  151.  *  "We 
think  the  statute  in  question  empowered  district  townships 
to  issue  bonds. 

Affirmed. 


Maish  y.  Littlbton,  Sheriff. 

1.  Beplevin  against  Sheriff:  substitution  of  attaching  creditor: 
STATUTE  unconstitutional.  Where  a  sheriff  levies  upon  personal 
property  under  a  writ  of  attachment,  and  the  owner  of  the  property 
replevies  it,  the  attaching  creditor  cannot  be  substituted  as  defendant  in 
place  of  the  sheriff,  and  the  sheriff  discharf^ed,  under  sections  2572, 
2573  and  2574  of  the  Code.  Said  sections,  so  far  as  they  provide  for 
such  substitution,  are  unconstitutional.  Sunberg  v,  Babcock,  61  Iowa, 
601,  followed. 

Appeal  from  Polk  Circuit  Court. 

Friday,  October  19. 

Action  in  replevin.  The  defendant  is  the  sheriff  of  Polk 
county.  As  such,  he  received  a  writ  of  attachment  in  an 
action  brought  by  H.  B.  Claflin  &  Co.  against  W.  K.  Bird, 
and  levied  the  same  upon  certain  personal  property.  The 
plaintiff  claims  to  be  the  owner  of  the  property,  and  entitled 
to  the  immediate  possession.  Under  such  claim,  he  brought 
this  action  to  recover  possession,  and  for  damages.  The 
defendant,  Littleton,  and  the  attaching  creditors,  H.  B. 
Claflin  &  Co.,  made  an  application  to  the  court  for  the  sub- 
stitution  of  H.  B.  Claflin  &  Co.  as  defendants,  in  the  place 
of  Littleton.  This  application  the  court  overruled,  and  from 
the  order  overruling  the  same  the  defendant  appeals. 
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Brown  db  Dudley^  for  appellant. 

Wright  J  Cummins  cfe  Wright^  for  appellee. 

Adams,  J. — ^The  application  for  substitution  was  made 
under  sections  2572,  2573  and  2574  of  the  Code. 

The  substitution  asked  for  contemplated,  of  course,  the 
discharge  of  Littleton.  If  he  had  become  liable  to  the 
plaintiflF,  as  the  petition  avers,  the  plaintiflf  had  a  claim 
against  him  which  was  in  the  nature  of  property.  The  dis- 
charge of  Littleton  would  have  had  the  eflfect  to  deprive  the 
plaintiff  of  this  property.  He  insists,  therefore,  that  the 
statute  providing  for  the  substitution  of  the  creditor  and  dis- 
charge of  the  officer  is  unconstitutional.  The  question 
raised  was  decided  in  Sunherg  v.  Bahcocky  Sheriff  61  Iowa, 
601.  It  was  held  in  that  case  that  the  statutory  provision 
for  the  substitution  of  the  creditor  and  discharge  of  the 
officer  was  unconstitutional.  Following  that  case,  we  have 
to  say   that  the  judgment  of   the  circuit    court  must  be 

Affirmed. 


State  v.  Keoan. 


1.  Indictment:  robbbht.    An  indictment  which  charges  that  the  de- 

fendant made  an  assaalfc  upon  one  L.,  **and  with  force  and  violence 
unlawfully  and  feloniously  did  steal,  take  and  carry  away  from  the 
person  of  the  said  L.  four  $20 bills/*  etc.,  sufficiently  charges  the  crime 
of  robbery. 

2.  Criminal  Practice:  instkuctions  as  to  offenses  inferior  to 

THE  ONE  CHARGED.  Where  a  person  is  charged  with  a  crime  which  in 
its  nature  includes  inferior  offenses,  and  the  evidence  is  such  that  the 
jury  might  find  the  defendant  guilty  of  an  inferior  offense,  the  court 
should  so  instruct  as  to  enable  the  jury  to  find  according  to  the  evi- 
dence. 

Appeal  from  Clinton  District  Court. 
Friday,  October  19. 
The  defendant  was  indicted  for  the  crime  of  the  robbery 
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of  one  Sam   Lee.     Verdict  and    judgment    were   rendered 
against  him,  and  he  appeals  to  this  court. 

J.  S.  Darling  and  A,  H,  McGoy^  for  appellant. 

SmMh  McPheraon^  Attorney-general^  and  Zf.  H.  Benson^ 
for  the  State. 

Adams,  J. — I.  The  defendant  moved  in  arrest  of  judg- 
ment, on  the  alleged  ground  of  the  insufficiency  of  the 
indictment.  It  is  urged  that  the  indictment  fails  to  show 
that  the  assault  was  feloniously  made,  and  fails  to  show  that 
the  money  was  carried  away  with  the  felonious  intent  to 
permanently  convert  the  same,  and  fails  to  show  that  the 
money  was  taken  without  Lee's  consent. 

The  indictment  charges  that  the  defendant  made  an  assault 
upon  Sam  Lee,  "and  with  force  and  violence  unlawfully  and 
feloniously  did  steal,  take  and  carry  away  from  the  person  of 
the  said  Sam  Lee  four  $20  bills,"  etc. 

In  our  opinion  the  objections  are  not  well  taken.  Who- 
ever with  violence  feloniously  steals  and  takes  money  from 
the  person  of  another,  makes  a  felonious  assault,  and  con- 
verts the  money  without  the  consent  of  the  owner,  and  com- 
mits the  crime  of  robbery. 

II.  The  court  instructed  the  jury  that,  if  they  should 
find  the  defendant  guilty,  the  form  of  their  verdict  would  be, 
"We,  the  jury,  find  the  defendant  guilty."  The  jury  ren- 
dered their  verdict  in  this  form.  The  meaning  of  the  ver- 
dict was,  of  course,  that  the  defendant  was  guilty  of  robbery 
as  charged.  The  evidence  tends  strongly  to  show  that  the 
defendant  was  not  guilty  of  robbery,  but  was  guilty  of  an 
assault  and  battery,  either  with  or  without  an  intent  to 
commit  robbery.  Where  a  person  is  charged  with  a  crime 
which  in  its  nature  includes  inferior  offenses,  and  the  evi- 
dence is  such  that  the  jury  might  possibly  find  the  defend- 
ant guilty  of  one  of  the  inferior  offenses,  the  court  should 
instruct  in  regard  to  such  inferior  offenses,  and  allow  the 
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jury  to  iBnd  according  to  the  evidence.  State  v.  Walters^ 
45  Iowa,  390;  State  v.  Vinsantj  49  Iowa,  244;  State  v. 
Glynderty  51  Id.,  463;  State  v.  demons^  Id.,  278. 

The  court  below  appears  to  have  given  no  instruction  in 
regard  to  the  inferior  oflfenses  necessarily  included  in  the 
crime  of  robbery.  We  think  it  should  have  done  so,  at 
least  so  far  as  there  was  any  ground  in  the  evidence,  and  the 
jury  should  have  been  allowed  to  find  according  to  the  evi- 
dence.     The  case  must  be  remanded  for  another  trial. 

Kevebssd. 


I  %  ^^1  State  v.  Gbahah  et  al. 

1.  Larceny:  presxthption  from  bad  association  of  defendants: 
IN  STRUCTiON.  Where,  on  an  indictment  for  the  larceny  of  money  from  the 
person  of  the  prosecutinpf  witness,  there  was  evidence  tending^  to  show 
that  the  house  where  the  larceny  was  committed  was  a  house  of  ill- 
fame,  and  that  one  of  the  defendants,  a^^inst  whom  the  evidence  of 
guilt  was  strong,  was  the  keeper  of  the  house,  and  that  the  other  de- 
fendants were  inmates  thereof,  it  was  error  to  give  the  jury  an  instruc- 
tion from  which  they  might  infer  that,  because  the  defendants  may  have 
been  partners  in  the  crime  of  keeping  a  house  of  ill-fame,  they  might 
be  presumed  to  be  guilty  together  of  the  larceny  committed  therein. 

2.  Criminal  practice:  misconduct  of  district  attorney.    Courts 

should  hold  district  attorneys  to  a  strict  observance  of  the  statute  which 
forbids  them  to  refer  to  the  fact  that  a  defendant  has  not  testified  on 
his  own  behalf;  and  for  a  violation  of  the  statute  a  judgment  of  con- 
viction will  be  reversed. 

Appeal  from  MaraKall  District  Court. 

Feidat,  October  19. 

The  defendants,  Alexander  Graham,  Sophia  Graham,  John 
Dames,  and  Hattie  Dillon  were  indicted  for  the  crime  of  lar- 
ceny. Verdict  and  judgment  were  rendered  against  them. 
Alexander  Graham  and  John  Damfes  were  sentenced  to  the 
penitentiary  for  ten  years,  Sophia  Graham  for  six  years,  and 
Hattie  Dillon  for  two  years.     They  all  appeal. 
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Sutton  &  Childa  and  Graham  <fe  Cady^  for  appellant. 
Smith  McPheraon^  Attorney-general^  for  tlie  State. 

Adams,  J. — The  defendants  were  charged  with  stealing 
seven  hundred  dollars  from  one  Hilderbrand.  The  evidence 
shows  that  Hilderbrand  is  a  resident  of  Boone;  that  in  April, 
1882,  he  visited  Marshalltown,  where  he  remained  two  or 
three  days;  that  while  he  was  there  he  was  much  of  the  time 
in  a  drunken  debauch;  that,  meeting  the  defendant,  Alexan- 
der Graham,  with  whom  he  was  previously  acquainted,  he  was 
invited  by  him  to  go  to  his  house,  and  accepted  the  invita- 
tion; that  the  next  day,  which  was  Sunday,  he  visited  Gra- 
ham's house  again,  and  took  dinner;  that  before  he  left  Gra- 
ham's he  became  intoxicated,  and  lay  down  on  a  bed  with  his 
boots  on;  that  afterward  he  was  induced  to  lie  on  a  sofa. 
Afterward,  according  to  his  testimony,  Graham  pulled  him 
from  the  sofa,  jerked  him  upon  his  feet,  and  told  him  in  a 
rough  manner  to  go  home.  From  Graham's  he  went  to  a 
hotel.  Upon  reaching  there  he  looked  in  his  pocket  for  his 
money,  and  says  that  he  missed  seven  hundred  dollars.  There 
was  evidence  tending  to  show  that  the  Grahams  had  formerly 
kept  a  saloon,  and  that  their  honsQ,  where  the  larceny  is  al- 
leged  to  have  been  committed,  had  the  reputation  of  being  a 
house  of  prostitution. 

I.  The  court  instructed  the  jury  that  they  might  consider 
"the  habits  of  the  parties  defendant  at  the  time,  whether  they 
^pJ^Sn^n  ^^^®  living  together,  acting  together,  or  together 
^iatk)n*or"  ^^r®  engaged  in  a  common  purpose  to  take  Hilder- 
^^^^:  brand's  money,  if  any  was  taken."  The  giving 
of  this  instruction  is  assigned  as  error.  If  the  prosecuting 
witness  is  to  be  believed,  the  money  was  taken  from  him, 
while  lying  in  a  state  of  intoxication,  by  Graham,  and  by  no 
one  else.  He  said:  "Mr.  Graham  came  to  where  I  was  lying, 
and  unbuttoned  my  coat,  and  took  out  my  pocket-book.  I 
remember  when  Mr.  Graham  came  back  with  the  pocket-book 
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and  put  it  into  my  coat  pocket.  I  lay  there  some  half  hour 
after  that,  until  Mr.  Graham  took  hold  of  me.  I  got  on 
ray  feet  then  and  we  went  down  stairs."  The  defendant, 
Hattie  Dillon,  was  an  inmate  of  the  house.  But  upon  what 
ground  she  was  convicted  we  are  unable  to  discover.  The 
prosecuting  witness,  it  is  true,  in  his  examination  in  chief, 
testified  that,  before  his  pocket-book  was  taken  by  Graham, 
she  came  to  him  while  he  was  in  a  state  of  intoxication,  and 
tried  to  unbutton  his  coat,  but  was  not  successful.  But  on 
cross-examination  he  testified  that  the  only  thing  which  she 
did  was  to  take  hold  of  his  coat  and  tell  him  to  get  off  of 
the  bed.  No  act  of  hers,  then,  is  proved  but  that.  A  ver- 
dict must,  we  think,  have  been  found  against  her  upon  the 
ground  that  she  was  living  with  the  Grahams,  and  that  the 
house  had  the  reputation  of  being  a  house  of  prostitution. 
The  court  instructed  the  jury  that  they  might  consider  whether 
the  defendants  were  living  together,  and  what  their  habits 
were.  We  think  that  the  court  erred  in  this  instruction,  and 
that  it  resulted  in  the  conviction  of  at  least  one  person  against 
whom  there  was  no  legitimate  evidence  whatever.  If  the  lar- 
ceny was  committed  by  any  of  the  defendants,  (of  which  there 
is  some  doubt,)  it  was  beyond  question  committed  by  Alex- 
ander Graham.  Now,  where  a  larceny  is  proved  to  have  been 
committed  by  the  proprietor  of  a  house  of  ill-fame,  the  other 
inmates  of  the  house  cannot  be  convicted  of  the  same  crime 
merely  upon  the  ground  that  they  were  living  with  the  pro- 
prietor, and  were  addicted  to  bad  habits.  We  ought,  per- 
haps, to  say,  in  this  connection,  that  the  defendants  intro- 
duced no  evidence  of  good  character.  The  instruction,  there- 
fore, could  not  properly  have  been  given  upon  the  theory  that 
they  had.  It  seems  to  have  been  given  merely  for  the  pur-* 
pose  of  connecting  them  together.  But  it  does  not  follow 
that  the  defendants  were  partners  in  the  crime  with  which 
they  are  charged,  because  they  may  have  been  partners  in  a 
different  crime  with  which  they  are  not  charged. 

II.  The  defendants  moved  for  a  new  trial  on  the  ground 
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of  the  miscondnct  of  the  district  attorney.     The  defendants, 

2.  cBiMnfAi.    Alexander  Graham  and  Dames,  testified  on  the 

conduct  of       trial,  but  the  other  defendants  did  not.     The  de- 
(ILstrict attor-    ^      /  «* ,      .        «  ,,      ^ 

ney-  fendants  filed  the  aflldavit  of  Mr.  W.  O.  Childs, 

in  which  he  states  that  "the  district  attorney,  in  his  speech 
to  the  jury,  referred  to  the  fact  that  some  of  the  defendants 
had  not  testified,  and  said  if  they  had  testified  they  would 
probably  have  testified  the  same  as  Graham  did."  They  also 
filed  the  affidavit  of  one  Wallace,  in  which  he  states  that  he 
was  one  of  the  jury  in  the  cause,  and  that  the  district  attor- 
ney, in  his  speech  to  the  jury,  referred  to  the  fact  that  some 
of  the  defendants  had  not  testified.  The  state  then  filed  the 
affidavit  of  the  district  attorney,  in  which  he  states  that,  in 
his  address  to  the  jury,  he  said  "it  was  not  fair  to  presume 
that  Sophia  Graham  and  Hattie  Dillon  remembered  the  facts 
of  this  case  as  testified  by  Alexander  Graham  and  John 
Dames,  and  it  is  not  fair  to  presume  anything  not  testified 
to."  It  seems  to  be  undisputed  that  the  district  attorney  did 
refer  to  the  fact  that  a  part  of  the  defendants  had  not  testi- 
fied. There  is  indeed  no  conflict  between  the  affidavits.  Tak- 
ing all  the  affidavits  to  be  true,  it  appears  to  us  that  the  dis- 
trict attorney  must  have  claimed,  in  substance,  that,  while 
Sophia  Graham  and  Hattie  Dillon  were  guilty,  and  knew  that 
Alexander  Graham  and  Dames  had  testified  falsely,  and  while 
they  would  probably  themselves  have  testified  falsely  if  they 
had  testified  at  all,  they  had  not  testified,  and,  therefore,  no 
testimony  of  theirs  was  in  the  case.  The  statute  is  explicit 
that  the  district  attonjey  shall  not  refer  to  the  fact  that  the 
defendant  did  not  testify  in  his  own  behalf.  There  is  nothing 
which  he  can  say  about  the  fact  that  will  justify  a  reference 
to  it,  and  courts  should  hold  district  attorneys  to  a  strict  ob- 
servance of  their  duty  in  this  respect.  We  think  the  court 
erred  in  not  sustaining  tlij  motion  for  a  new  trial.  The  case 
must  be  remanded  for  another  trial. 

Revebsed. 
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HaBBIS  &  ROBEBTS  V.  MoBGAN. 

1.  Verdict :  etidbnce  to  buppobt.  Where  the  evidence  is  conflictiiifl:, 
this  court  will  not  reverse  a  cause  on  the  ground  that  the  verdict  is  not 
sustained  by  the  evidence. 

Appeal  from  Cass  Circuit  Court. 

Fbidat,  Ootobeb  19. 

This  is  an  action  to  recover  damages  for  an  alleged  failure 
of  the  defendant  to  deliver  3,000  bushels  of  corn  in  com- 
pliance  with  a  written  contract.  There  was  a  trial  hy  jury, 
and  a  verdict  and  judgment  for  the  defendant.  Plaintiflf  ap- 
peals. 

Frank  J.  Macornber  and  Willard  <fe  Hopper ^  for  appellant. 

A.  S.  Churchill^  for  appellee. 

RoTHBOOK,  J. — ^The  written  contract  in  question  is  in  these 
words: 

"Lewis,  Iowa,  2 — 26,  1881. 

"Received  of  B.  P.  Lewis  the  sum  of  twenty-five  dollars 
in  part  payment,  of  three  thousand  bushels  of  dry,  sound, 
shelled  corn,  free  from  dirt  and  ice,  in  township  of  Cass,  county 
of  Cass,  State  of  Iowa,  which  I  have  this  day  sold  them  for 
twenty -five  cents  per  bushel,  delivered  in  our  bins  at  Lewis 
Station  on  the  C,  R.  I.  &  P.  Railroad,  to  be  delivered  in  May 
or  June,  by  giving  me  ten  days^  notice,  before  delivering,  and 
I  hereby  guarantee  that  there  are  no  liens  nor  encumbrances 
of  any  name  or  nature  on  the  above  described  corn. 

"Henby  Mobgan.'' 

The  plaintiffs  claim  that  they  purchased  the  contract  of 
Lewis,  and  thereby  became  entitled  to  receive  the  corn  from 
the  defendant.  That  after  the  contract  was  executed  the 
time  for  delivery  was  extended  to  the  month  of  August,  1881, 
and  that  defendant  delivered  three  hundred  and  forty-seven 
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bushels  of  com  on  said  contract,  and,  notwithstanding  plaint- 
iffs gave  defendant  notice  about  August  15th  to  deliver  the 
corn,  he  failed  and  refused  to  deliver  any  of  it,  except  that 
above  stated.  It  is  alleged  that  at  the  time  of  the  breach  of 
the  contract  corn  of  the  quality  described  in  the  contract  was 
worth  forty-five  cents  a  bushel,  and  judgment  was  demanded 
for  the  difference  between  that  amount  and  the  contract  price. 
The  defendant  admitted  that  he  executed  the  written  con- 
tract, but  denied  that  the  time  for  the  delivery  of  the  corn 
thereunder  had  ever  been  extended,  or  that  any  c&ange  had 
ever  been  made  in  the  terms  of  the  contract.  He  denied  that 
he  had  delivered  any  corn  under  the  contract,  and  averred 
that  he  was  at  all  times  during  May  and  June  ready  to  de- 
liver the  corn  according  to  his  agreement,  but  that  neither 
plaintiflEs  nor  Lewis  notified  the  defendant  to  deliver  the  same 
until  long  after  the  expiration  of  the  contract.  The  answer 
also  contained  a  general  denial  of  every  allegation  of  the  peti- 
tion which  was  not  admitted. 

The  court  instructed  the  jury  that  under  the  contract, 
if  the  time  of  performance  was  not  extended,  the  defendant 
had  all  of  the  months  of  May  and  June  in  which  to  de- 
liver the  corn,  and  that  he  was  bound  to  deliver  it,  even 
if  the  plaintiflB  failed  to  give  the  ten  days'  notice  provided 
for  in  the  contract,  and  that,  if  he  foiled  to  deliver  it,  and 
the  market  value  of  corn  was  more  than  the  contract  price 
on  the  last  day  of  June,  he  was  liable  in  damages  for  the 
difference.  No  complaint  is  made  of  the  instructions.  But 
it  is  claimed  that  the  verdict  was  contrary  to  the  instruc- 
tions and  contrary  to  the  evidence.  A  material  fact  in 
controversy  between  the  parties  was  whether  the  time  for 
the  delivery  of  the  corn  was  extended.  There  is  a  confiict  in 
the  evidence  on  this  question,  and  such  a  confiict  as  forbids 
UB  from  interfering  with  the  finding  of  the  jury  thereon. 
The  evidence  shows  that  on  the  last  day  of  June  corn  was 
worth  two  cents  a  bushel  more  than  the  contract  price.  Plaint- 
iffs claim  that  they  paid  the  defendant  on  the  contract  the 
Vol.  LXII— 8 
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sum  of  eighty-five  dollars,  in  addition  to  the  twenty-five  dol- 
lars mentioned  therein.  The  defendant  denies  the  payment 
of  the  eighty-five  dollars,  and,  under  the  evidence,  the  jury 
may  fairly  have  found  that  the  payment  was  not  made.  The 
plaintiflfs  concede  that  defendant  delivered  347  bushels  of 
corn  to  them,  and  claim  that  it  was  delivered  under  the  con- 
tract. The  defendant  denies  that  he  delivered  it  under  the 
agreement,  but  claims  that  the  transaction  was  a  sale  at  the 
market  price.  The  defendant  has  not  been  paid  for  this  corn. 
If  the  time  for  the  delivery  of  the  corn  was  not  extended,  the 
plaintiflfs  are  more  than  paid  for  all  the  damages  to  which 
,  they  are  entitled.  They  do  not  claim  that  the  defendant  has 
been  paid  for  the  com  he  delivered.  In  this  view  of  the  case, 
the  verdict  was  substantially  a  fair  adjustment  of  the  con- 
troversy between  the  parties.  It  is  true,  the  delivery  of  part 
of  the  corn  was  not  pleaded  by  the  defendant  as  a  counter- 
claim, but  the  plaintiflfs  admitted  that  it  was  received  by 
them,  and  they  claim  that  they  received  it  on  the  contract. 
If  it  was  so  delivered,  or  in  any  event,  they  should  not  be  al- 
lowed to  retain  it  without  accounting  for  it  to  the  defendant. 
We  think  that  substantial  justice  has  been  administered  to 
the  parties,  and  that  there  is  no  prejudicial  error  in  the  record. 

AFFIItKED. 
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WiRB  V.  Foster. 

1.  Sale  of  Com  to  be  Delivered:  action  fob  non-deltvert:  de- 

mand AND  TENDER.  Befoni  One  can  recoyer  damages  for  the  non-de- 
livery of  com  contracted  for,  where  no  part  of  the  price  has  been  paid, 
he  must  tender  the  contract  price  and  demand  the  com. 

2.  :  :  MEASURE  of  damages.     Where  defendant  sold  and 

agreed  to  deliver  to  plaintiff  at  his  farm  a  few  miles  from  S.  certain  com, 
to  be  paid  for  when  delivered,  at  the  market  price,  held  that,  since  the 
law  presumes  that  plaintiff  could  have  gone  into  the  market  and  bought 
the  com  at  the.  market  price,  he  was  not  damaged  by  defendant's  failure 
to  deliver,  {Boies  v.  Vincent,  24  Iowa,  887,)  and  the  fact  that  the  quan- 
tity of  com  contracted  for  was  not  in  the  market  at  S.  at  the  time  fixed 
for  delivering  is  not  material. 
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3.  Fractioe  ia  Supreme  Court:  ko  bbyebsal  for  nominal  dam- 
ages. Where  an  error  od  the  trial  of  a  cause  works  only  nominal  dam- 
ages to  appellant,  a  reversal  will  be  denied.  Watson  v.  Van  Meter,  43 
Iowa,  76,  followed. 

4. :  CAUSE  REYiEWBD  AB  TRIED  BELOW.    Where  in  the  court  below 

the  defendant  filed  an  answer  denying  each  allegation  of  the  petition, 
and  afterwards  the  plaintiff  amended  his  petition,  and  the  court  and 
the  parties  agreed  in  considering  the  denials  of  the  answer  as  applying 
to  the  amendment  as  well  as  to  the  original  petition,  this  court  will  also 
K^^ard  the  allegations  of  the  amendment  as  being  put  in  issue  by  the 
answer,  though  no  additional  answer  was  filed. 

Appeal  from  Bvsna  Vista  Circuit  Court. 

Fbiday,  October  19. 

Action  to  recover  for  hay  wrongfully  converted  by  the  de- 
fendant to  his  own  use,  and  to  recover  damages  by  reason  of 
the  defendant's  failure  to  deliver  com  as  he  contracted  to  do. 
Trial  by  jnry,  verdict  and  judgment  for  the  defendant,  and 
plaintiff  appeals. 

Holnnson  <&  Jfilchresty  for  appellant. 

Gregory  <&  Bailie,  for  appellee. 

Sbevers,  J. — I.  The  undisputed  evidence  shows  that  the  de- 
fendant agreed  to  sell  to  the  plaintiff  some  corn,  then  on  a 
^u?  be"deuv«?  far^ij  at  the  market  price.  The  evidence  was  con- 
non-^yefy!  Aictiug  as  to  the  quantity  of  com,  but  the  plaint- 
tSlto.^  iff  testified  that  he  purchased  three  hundred 
bushels.  No  part  of  the  purchase  money  was  paid  when  the 
contract  was  entered  into.  There  was  evidence  tending  to 
show  that  the  contract  price  was  the  market  value  of  com  at 
Storm  Lake.  The  place  of  delivery  was  several  miles  dis- 
tant from  Storm  Lake,  and  the  evidence  tended  to  show  that 
it  was  worth  three  or  four  cents  per  bushel  to  haul  com  from 
Storm  Lake  to  the  farm.  If  there  was  any  evidence  tending 
to  show  the  value  of  com  at  the  place  of  delivery  at  the  time 
the  tender  and  demand  were  made,  we  have  been  unable  to 
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discover  it.  Before  the  plaintiff  conld  maintain  an  action 
for  the  com,  or  rather  before  he  was  entitled  to  damages  be- 
cause of  its  non -deli very,  it  vras  incumbent  on  him  to  tender 
the  contract  price  and  demand  the  com.  He  claims  that  he 
did  this.     But  the  court  in  substance  instructed  the  jury 

2.  — :: :  that,  as  the  contract  price  was  the  market  price. 

damages.  the  plaintiff  was  not  damaged  by  the  defendant's 
failure  to  deliver  the  com;  and  this  we  understand  to  be  the 
rule  adopted  in  this  state.  Boies  v.  Vmcent^  24  Iowa,  387. 
Counsel  for  the  appellant  concedes  this,  but  he  insists  that 
the  rule  is  based  on  the  thought  that  the  party  can  go  into 
the  market  and  purchase  at  the  market  price,  and  that,  there- 
fore, he  is  not  damaged;  but  that  the  rule  does  not  apply 
where,  as  in  this  case,  as  the  plaintiff  claims  the  evidence 
tended  to  show,  the  quantity  of  com  contracted  for  could  not 
be  had  at  the  plac«  designated — that  is,  at  Storm  Lake.  We 
think  this  immaterial.  The  plaintiff  was  required  to  tender 
the  contract  price  before  he  could  maintain  an  action  for 
damages.  If  he  did  this,  it  necessarily  follows  that  he  was 
not  damaged  by  the  failure  to  deliver  the  corn,  for  he  was 
compelled  to  tender  the  same  amount  of  money  that  would 
be  required  to  go  into  the  market  and  purchase  the  com. 
While  the  evidence  tended  to  show  that  it  was  worth  three  or 
four  cents  per  bushel  to  transport  the  corn  from  Storm  Lake 
to  the  farm,  the  evidence,  as  we  have  stated,  fails  to  show 
what  com  was  wprth  at  the  farm.  It  may  have  been  worth 
less  than  in  Storm  Lake.  But  if  the  plaintiff  is  entitled  to 
recover  the  price  of  hauling,  his  recovery  would  be  for  a 
^n^upreme  i^omiual  amouut,  and  we  have  declined  to  reverse, 
versaifor '®'  where  the  error  involved  no  more  than  nominal 
nominaidam-  damages.  Watson  V.  Van  Meter,  43  Iowa,  76. 
We  believe  the  instruction  to  be  correct,  and,  for  tlie  reasons 
stated,  the  court  did  not  err  in  sustaining  the  demurrer  to  the 
first  amendment  to  the  petition. 

11.  The  issue  as  to  the  hay,  with  the  exception  to  be 
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presently  stated,  was  fairly  submitted  to  the  jury,  and  on 
^s»M6review-  ^^^^  issue  they  have  found  for  the  defendant, 
jj^taiedbe-  yf^  ^^©^1  it  suflScient  to  say  that  we  cannot  dis- 
turb the  finding.  The  first  count  in  the  petition  seeks  to  re- 
cover for  a  conversion  of  the  hay,  and  the  fifth  count  alleges 
that  a  portion  of  the  hay  was  converted  to  the  defendant's 
use,  and  the  remainder  so  left  that  it  was  utterly  ruined  by 
the  storms.  Counsel  for  the  appellant  say  that  no  answer 
was  filed  to  the  fifth  count.  If  this  be  so,  no  default  was 
asked  or  entered.  But  we  understand  the  answer  to  deny 
each  allegation  in  the  petition.  The  fifth  count  to  the  peti- 
tion was  filed  after  the  answer,  but  it  is  evident  that  the  par- 
ties and  the  court  regarded  the  answer  as  putting  in  issue  all 
the  allegations  of  the  pleadings  filed  by  the  plaintiff.  This 
question  was  not  raised  below,  and  must  be  disregarded  in 
this  court.  Appellant  further  says  that  the  court  failed  to 
instruct  the  jury  as  to  the  issue  presented  by  the  fifth  count 
A  portion  of  the  eleventh  instruction  is  as  follows:  "If  you 
believe  that  the  hay  belonged  to  the  plaintiff,  and  that  the 
defendant  converted  only  a  portion  of  it,  but  left  the  balance 
in  such  shape  that  it  rotted  and  was  rendered  worthless,  then 
he  is  liable  for  the  value  of  the  whole  stack,  although  he  may 
have  taken  only  a  part  of  the  stack."  It  is  evident  that 
counsel  overlooked  this  part  of  the  instruction. 

Affirmed. 
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PRESENT: 

Hon.  JAMES  G.  DAY.  CHIEF  JUSTICE. 
••      JAMES  H.  ROTHROCK,      '^ 
••      JOSEPH  M.  BECK, 
"      AUSTIN  ADAMS, 
*-     WILLIAM  H.  SERVERS, 


Judges. 


Smith  et  al  v.  Shay  bt  al. 

Bedemptlon :  bight  of  as  between  junior  and  senior  mort- 
gagees. Where  B.  mortgaged  land  to  defendant,  and  afterward  mort- 
gaged the  same  land  to  paintifFs,  and  defendant,  under  a  foreclosure 
of  his  mortgage,  to  which  plaintiffs  were  not  made  parties,  procured 
a  deed  to  the  land,  and  afterwards  plaintiffis,  under  a  foreclosure  of  then- 
mortgage,  to  which  defendant  was  not  made  a  party,  also  obtained 
a  deed  to  the  land,  held  that,  while  plaintiffs'  right,  as  junior  mort- 
gagees, to  redeem  from  the  senior  mortgage,  was  not  cut  off 
by  the  foreclosure  of  the  senior  mortgage,  yet  that  right  was  not  abso- 
lute, but  that  defendants  could  prevent  Uie  exerdse  of  that  right  by 
themselves  redeeming  from  the  junior  mortgage,  by  paying,  not  merely 
the  amount  for  which  the  land  sold  on  the  foreclosure  of  the  junior  mort- 
gage, but  the  amount  of  plaintiffs' judgment  against  B.  upon  the  junior 
mortgage  debt. 
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Appeal  from  Shelby  District  Cov/rt, 
Tuesday,  D£C£mbeb4. 

This  is  an  action  in  equity  for  the  redemption  of  lands  sold 
under  the  foreclosure  of  a  mortgage.  The  facts  are  as  fol- 
lows: On  the  11th  day  of  September,  1874,  Daniel  Bums 
executed  to  the  defendant,  Walter  Shay,  a  mortgage  on  the 
lands  in  controversy.  In  June,  1878,  said  Bums  executed  to 
plaintiffs  a  mortgage  on  the  same  lands.  The  defendant, 
Shay,  foreclosed  his  mortgage  by  an  action  in  the  United 
States  circuit  court,  and  on  the  11th  day  of  February,  1880, 
obtained  a  master's  deed  to  said  lands,  in  pursuance  of  such 
foreclosure.  Plaintiffs  were  not  made  parties  to  such  fore- 
closure suit.  The  plaintiffs  foreclosed  their  mortgage  by 
an  action  in  the  district  court  of  Shelby  county,  Iowa,  to 
which  action  Shay  was  not  made  a  party.  On  the  12th  day 
of  February,  1880,  one  day  after  the  date  of  the  master's  deed 
to  Walter  Shay,  the  sheriff  of  Shelby  county  executed  to  plain  t.- 
iffs  a  sheriff's  deed  to  said  lands.  March  1,  1880,  defendant, 
Shay,  made  a  contract  with  the  defendants,  Frank  ife  Elmen- 
dorf,  giving  them  the  right  to  lease  or  sell  said.lands,  by  which 
they  were  to  have  an  interest  in  the  proceeds  thereof  if  they 
effected  a  sale.  March  25,  1881,  Frank  &  Elmendorf  sold 
said  lands  to  Thomas  Jones,  who  now  claims  to  be  the  owner 
thereof. 

On  the  26th  day  of  April,  1881,  Smith  &  Crittenden  de- 
posited with  the  clerk  of  the  circuit  court  of  the  United 
States  the  sum  of  $1,380.15,  for  the  purpose  of  redeeming 
said  land  from  the  sale  under  the  Shay  foreclosure,  but  with- 
drew said  deposit  on  the  22d  day  of  July,  1881.  On  the 
16th  day  of  July,  1881,  and  before  the  plaintiffs  had  taken  up 
the  money  so  deposited  with  said  clerk,  they  commenced  this 
suit  to  redeem  said  land. 

The  defendants,  Jones  and  Frank  &  Elmendorf,  filed  an 
answer,  in  which  they  ask  that  they  may  be  allowed  to  redeem 
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from  the  plaintiffs'  mortgage.  The  court  decreed  that  the 
defendants,  Thomas  Jones  and  Frank  &  Elmendorf,  be  allowed 
to  redeem  said  premises  by  paying  into  the  hands  of  the  clerk, 
on  or  before  October  1,  1882,  the  sum  of  $1,131.10,  with  in- 
terest from  the  date  of  the  decree  at  the  rate  of  ten  per  cent, 
and  that,  if  the  defendants  fail  to  make  such  redemption  within 
the  time  named,  the  plaintiffs  may  redeem,  by  paying  to  the 
clerk  for  the  use  of  defendants,  on  or  before  JSTovember  1, 
1882,  the  sum  of  $1,125,  with  interest  from  August  22d, 
1882,  the  date  of  the  decree,  at  ten  per  cent.  Both  parties 
appeal. 

Hart  <&  Brewery  for  plaintiffs. 

SPuaH  Bros,  and  D.  O.  Stuarty  for  defendants. 

Day,  Ch.  J. — I.  The  plaintiffs  hold  and  claim  under  the 
junior  mortgage.  They  were  not  made  parties  to  the  fore- 
closure suit  of  the  Shay  or  senior  mortgage.  It  is  conceded 
by  the  defendants  that  their  right  of  redemption  was  not 
barred  by  the  decree  and  sale  under  the  senior  mortgage.  It 
is  claimed,  however,  that  their  right  to  redeem  is  not  an  ab- 
solute one,  and  that  defendants  can  prevent  the  exercise  of 
that  right  by  themselves  redeeming  from  plaintiffs.  This 
view  was  adopted  by  the  court  below,  and  it  is,  we  think,  cor- 
rect. In  2d  Jones  on  Mortgages,  2d  Ed.,  section  1076,  it  is 
^id:  "A  junior  incumbrancer,  who,  not  having  been  made  a 
party  to  a  foreclosure  of  a  prior  mortgage,  afterwards  redeems, 
redeems  not  the  premises,  strictly  speaking,  but  the  prior  in- 
cumbrance, and  he  is  entitled,  not  to  a  conveyance  of  the  premi- 
Bes,  but  to  an  assignment  of  the  security.  Therefore,  if  the 
prior  mortgagee  in  such  case  has  become  the  purchaser  at  the 
foreclosure  sale,  and  has  thus  acquired  the  equity  of  redemp- 
tion of  the  mortgaged  premises,  the  junior  mortgagee  upon 
redeeming  is  not  entitled  to  a  conveyance  of  the  estate,  but 
to  an  assignment  of  the  prior  mortgage;  whereupon  the  prior 
mortgagee,  as  owner  of  the  equity  of  redemption,  may,  if  he 
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choose,  pay  the  amount  due  upon  the  junior  mortj^age,  re- 
deeming thaf  See  also  Pardee  v.  Van  AnkeUy  3  Barb., 
634;  Reiiard  v.  BrowUy  7  Neb.,  449.  In  our  opinion  the 
court  did  not  err  in  giving  the  defendants  the  paramount 
right  of  redemption. 

IL  The  court  fixed  the  amount  which  the  plaintiffs  should 
pay  to  redeem  at  $1,125.  Of  this  both  parties  complain.  The 
plaintiffs  insist  that  the  amount  is  too  large,  and  the  defend- 
ants that  it  is  too  small.  From  a  careful  review  of  the  whole 
case,  we  find  that  the  amount  which  plaintiffs  should  pay  is 
$1,350.97,  with  interest  from  August  22,  1882,  on  all  of  this 
sum,  except  $334.39,  at  ten  per  cent,  and  upon  $334.39  at 
the  rate  of  six  per  cent.  The  defendants  complain  of  the 
amount  which  the  court  required  them  to  pay  in  order  to  ef- 
fect redemption.  They  insist  that  they  should  pay  only  the 
amount  for  which  the  land  sold.  "We  think  that  the  court 
correctly  required  them  to  pay  the  amount  of  the  judgment 
against  Burns.  The  defendants  will  be  allowed  to  redeem  by 
paying  into  the  hands  of  the  clerk  of  this  court,  for  the  use 
of  plaintiffs,  the  sum  $1,131.10,  with  interest  from  August 
22,  1882,  at  ten  per  cent,  within  sixty  days  from  the  entering 
of  decree  in  this  court.  If  the  defendants  fail  to  make  such 
redemption,  the  plaintiffs  may  redeem  by  paying  to  the  clerk 
for  the  use^ of  defendants  the  sum  of  $1,350.97,  with  interest 
as  above  indicated,  within  ninety  days  from  the  rendition  of 
decree.  • 

The  plaintiffs  will  pay  the  costs  of  appeal.  With  the  modi- 
fication above  indicated,  the  judgment  is 

Affuuced. 
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Newell  v.  Penniok  et  al.  S  m 

1.  Bedemption  from  Judioisl  Sale :  bioht  of  as  between  juniob 

AND  8BNI0R  LIEN-HOLDERS :  STATUTORY  AND  EQUITABLE  BIGHT.     A 

junior  lien-holder  has  no  right  under  the  statute  to  redeem  property 
sold  at  judicial  sale  after  nine  months  subsequent  to  the  date  of  sale; 
but  where  the  sale  was  under  the  foreclosure  of  a  mortgage,  to  which 
the  junior  lien-holder  was  not  made  a  party,  he  had  the  right  in  equity 
to  redeem  from  the  sale,  and  the  mortgagee,  yrho  was  the  purchaser  at 
the  foreclosure  sale,  had  the  right  also  to  redeem  from  the  junior  lien- 
holder,  by  paying  him  the  amount  upon  which  his  claim  was  based* 

Ajppeal  from  Lucas  District  Court. 

Tuesday,  December  4. 

AcmoN  IN  EQUITY.  Judgment  for  plaintiff,  and  defendants 
appeal.  « 

SiAJLO/rt  Bros,  and  Mitchell  <6  Pennichy  for  appellant. 

Perry  <&  Townsendy  for  appellee. 

Seevees,  J. — In  1878,  one  Scott  and  wife  executed  a  mort- 
gage on  real  estate,  which  was  duly  foreclosed,  and  a  special 
execution  issned,  under  and  by  virtue  of  which  the  plaintiff, 
on  the  twenty-second  day  of  October,  1881,  became  the  pur- 
chaser of  the  real  estate,  subject  to  the  right  of  redemption. 

In  1879,  one  Brown  recovered  a  judgment  against  Scott, 
which  was  a  lien  on  the  real  estate,  junior  to  that  of  the 
mortgage. 

Brown  was  not  made  a  party  in  the  action  brought  to 
foreclose  the  mortgage.  On  the  twenty-third  day  of  Octo- 
ber, 1882,  the  defendant,  Pennick,  was  the  owner  of  the 
Brown  judgment,  and  on  that  day  sought  to  make  statutory 
redemption  from  the  plaintiff  by  paying  the  required  amount 
of  money  to  the  clerk.  The  sheriff  recognized  such  right, 
and  conveyed  the  premises  to  Pennick. 

On  the  twenty-seventh  day  of  October,  1882,  ike  plaintiff 
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presented  his  certificate  of  purchase  to  the  sheriff  and  de- 
manded a  deed,  which  he  refused  to  execute,  because  of  the 
redemption  by  and  conveyance  to  Pennick,  as  above  stated. 
On  the  same  day  the  plaintiff  tendered  to  Pennick  the 
amount  due  on  the  Brown  judgment,  and  paid  the  same  to 
the  clerk  for  his  use. 

This  action  was  brought  to  set  aside  the  conveyance  to 
Pennick,  to  set  aside  the  redemption  proceeding3,  and  com- 
pel the  sheriff  to  execute  a  conveyance  to  the  plaintiff.  The 
relief  asked  by  the  plaintiff  was  granted,  but  Pennick  was 
allowed  to  recover  the  money  paid  the  clerk  on  the  Brown 
judgment. 

The  important  question  discussed  by  counsel  is,  whether 
Pennick  had  the  right  to  make  statutory  redemption  at  the 
time  he  did.  The  appellant,  in  support  of  such  right,  cites 
Code,  §  3321;  Jone%  v.  Ha^tBock^  42  Iowa,  147;  Wright  v^ 
Howell^  35  Id.,  288;  Montgomery  v,  Chadwich^  7  Id.,  114; 
Ten  Eych  v.  Caaad^  15  Id.,  524;  and  Johnson  v.  Harmon^ 
19  Id.,  66. 

We  understand  that  the  right  of  a  junior  lien-holder,  not 
made  a  party  to  the  foreclosure  of  a  mortgage,  to  make  statu- 
tory redemption  therefrom  within  nine  months  after  a  sale 
of  the  premises  under  the  foreclosure  proceeding,  is  con- 
ceded.  It  is  only  his  right  to  do  so  after  that  period  which 
is  denied,  and  this  position  was  affirmed  by  the  court. 

Kone  of  the  cases  above  cited  have  reference  to  stato- 
tory  redemption.  But  some  or  all  of  them  hold  that  a 
junior  lien -holder,  not  made  a  party  to  the  foreclosure  pro- 
ceeding, may  redeem  in  equity  after  the  statutory  period  has 
expired. 

Section  3321  of  the  Code  simply  declares  that  the  right 
to  make  redemption  from  the  foreclosure  of  a  mortgage,  and 
a  sale  thereunder,  exists,  and  may  be  exercised  in  the  same 
manner  as  sales  of  real  estate  under  general  execution  on 
judgments  at  law. 

Statutory  redemption  must  be  made,  it  is  obvious,  within 


Digitized  by  VjOOQ IC 


DECEMBER  TEEM,  1883.  125 

Thomas  y.  Hoffman,  Garnishee. 

the  time  and  in  the  manner  prescribed  by  statute.  The 
defendant  in  execution  may  redeem  within  one  year  from 
the  sale.  This  right  for  the  first  six  months  is  exclusive,  but 
if  he  fails  to  exercise  such  right,  then  any  creditor  may 
redeem  at  any  time  after  six  and  within  nine  months  after 
the  sale.  Unless  the  defendant  in  execution  redeems  within 
twelve  months  after  the  sale,  the  purchaser  is  entitled  to  a 
conveyance.     Code,  §  §  3102  and  3103. 

There  is  no  provision  of  the  statute  which  authorizes  a 
creditor  or  lien  holder  to  redeem  after  the  expiration  of  nine 
months  from  the  sale  of  the  real  estate.  As  the  defendant 
did  not  make  redemption  until  after  that  period  had  expired, 
what  he  did  was  without  legal  force  or  eflfect,  and  the  court 
correctly  set  aside  the  same,  and  the  conveyance  based  there- 
on. The  right,  however,  of  Pennick  to  make  redemption  in 
equity  existed,  and  if  this  proceeding  is  regarded  as  a  proper 
exercise  of  such  right,  then  the  plaintiff  in  equity  could 
redeem  from  him.  This  the  plaintiff  in  substance  did  by 
paying  the  amount  of  the  judgment  on  which   Pennick's 

right  is  based. 

Afftkmed. 


Thomas  v.  Hoffman,  Gabnishbb. 

Hoffman  v.  Thomas  et  al. 

SiGLER  V.  Hoffman,  Garnishee 

Hoffman  v.  Siglab  et  al. 

1.  Gkunoiahment:  notice  to  garnishbb  of  time  and  flaob  of  an- 
swering. Where  a  commissioner  is  appointed  to  take  the  answer  of  a 
ganiisheei  and  the  ooart  does  not  fix  the  time  and  place  when  and  where 
^e  answer  is  to  be  taken,  the  commissioner  should  fix  such  time  and 
place,  and  give  the  garnishee  notice  thereof. 
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2.  : :  JUDGMENT  wiTHOXJT  NOTICE  INVALID.    In  sach  case, 

where  the  garnishee  had  no  notice  of  the  time  and  place  when  and  where 
his  answer  was  to  be  taken,  and  the  commissioner  reported  that  he 
had  failed  to  appear  and  answer,  and  the  plaintiff  thereupon  moved 
for  judgment  against  him,  and  the  coart  rendered  judgment  accord- 
ingly, held  that  sach  jadgment  was  invalid,  and  that  the  coart  below 
erred  in  overruling  a  motion  to  vacate  the  judgment,  and  in  dissolving 
an  injunction  issued  to  enjoin  the  collection  of  the  judgment  by  execu- 
tion. 

3.  Praotioe  in  Supreme  Court:  assiqnicent  of  erbob.     Where  it 

was  assigned  as  error  that  the  court  erred  in  overruling  a  motion  to  va- 
cate a  judgment  on  the  ground  of  irregularities,  although  several  of  these 
irregularities  were  specified  as  grounds  of  the  motion,  yet  as  only  one 
ground  was  relied  on,  the  assignment  was  sufficiently  specific. 

4.  Garnishment:  judgment  without  notice:  motion  to  vacate. 

A  motion  to  vacate  a  judgment  rendered  against  a  garnishee  for  failure 
to  answer,  when  he  had  no  notice  of  the  the  time  and  place  when  and 
where  his  answer  was  to  be  taken,  might  be  made  after  the  term  at 
which  the  judgment  was  rendered. 

Appeals  from  Adams  District  Court. 

Tuesday,  December  4. 

The  cases  are  submitted  together  as  involving  the  same 
questions  of  law.  Sigler  and'  Thomas  are  creditors  of  one 
Parsons.  Each,  having  a  judgment  against  him  obtained  in 
the  district  court  of  Adams  countj,  caused  an  execution  to 
issue,  and  caused  Hoffman  to  be  garnished.  The  garnishee 
answered  to  the  officer  serving  the  notice,  showing  no  indebt- 
edness, and  in  addition  thereto  appeared  at  the  next  term  of 
court,  to-wit,  the  October  term,  1882.  The  attorneys  for 
the  garnishing  creditors  did  not  see  fit  to  examine  him  in 
court,  but  caused  a  commissioner  to  be  appointed  to  take  his 
answer  in  each  case.  No  time  or  place,  however,  was  fixed 
in  the  order  of  appointment  for  the  examination,  and  no  no- 
tice by  the  commissioner  of  the  fixing  of  any  time  or  place 
for  the  examination  was  served  upon  the  garnishee.  Eight 
days  after  the  commissioner  was  appointed,  he  made  a  report 
that  the  garnishee  had  failed  to  appear  and  answer.  The  gar- 
nishing creditors  then  moved  to   strike  from  the  files  the 
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answers  made  by  the  garnishee  to  the  officer,  and  moved  for 
judgment  against  him  for  failure  to  appear  before  the  commis- 
sioner, as  shown  by  his  report.  The  court  sustained  the  mo- 
tions, and  ordered  that  an  absolute  judgment  be  rendered  against 
the  garnishee  in  each  case,  and  that  an  execution  issue  against 
him.  The  fact  of  the  rendition  of  such  judgments  did  not 
come  to  the  garnishee's  knowledge  until  after  the  expiration 
of  the  term  at  which  they  were  rendered.  When  the  fact  did 
come  to  his  knowledge,  he  filed  a  motion  in  each  case  to  va- 
cate the  judgment.  An  execution  having  in  the  meantime 
issued  in  each  case,  he  filed  two  petitions  in  equity,  asking 
for  an  injunction  to  restrain  the  executions.  Writs  of  injunc- 
tion were  issued,  but  the  garnishing  creditors  filed  motions 
to  dissolve  the  injunctions.  The  garnishee's  motions  to  va- 
cate the  judgments  were  overruled,  and  the  creditors'  motions 
to  dissolve  the  injunctions  were  sustained.  The  garnishee 
appeals  in  each  case. 

Anderson  c&  Towner  and  Deacon  <&  Smithy  for  appellant 

a.  A.  Moore,  for  appellees.  • 

Adams,  J. — ^Where  a  commissioner  is  appointed  to  take 
the  answer  of  a  garnishee,  and  the  court  does  not  fix  the  time 
and  place  for  the  answer  to  be  taken,  it  is  to  be  inferred  that 
the  intention  of  the  court  was  that  the  commissioner  should 
fix  the  time  and  place.  This  the  commissioner  may  do  by 
serving  a  notice  on  the  garnishee  of  the  time  and  place  at 
which  he  is  to  answer.  Wo  know  of  no  other  way  in  which  the 
time  and  place  could  properly  be  fixed  by  the  commissioner. 
He  could  not  do  it  by  a  mere  mental  determination,  nor  by 
making  a  record  of  the  same  in  his  office,  or  elsewhere.  A 
record  made  at  a  time  and  place  not  known  to  the  law  is  not 
binding  upon  any  one. 

No  notice  having  been  served  upon  the  garnishee  in  these 
cases  of  any  time  or  place  fixed  by  the  commissioner  for  tak- 
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ing  his  answers,  he  was  not,  we  think,  in  fault  for  not  giving 
his  answers. 

The  commissioner  was  guilty  of  an  irregularity,  therefore, 
in  reporting  to  the  court  that  the  garnishee  had  "failed  to 
appear."  While  it  was  true,  in  one  sense,  perhaps,  that  the 
garnishee  had  failed  to  appear,  it  was  not  true  in  any  proper 
sense,  and  not  true  in  the  sense  in  which  the  court  probably 
understood  it.  We  do  not  know  that  it  was  the  intention  to 
mislead  the  court,  but  we  have  no  doubt  that  the  report  did 
mislead  it.  This  irregularity  was  consummated  by  the  ap- 
pellees by  moving  for  judgment  against  the  garnishee  for 
failure  to  appear  and  answer.  We  are  clear  that  the  judg- 
ments in  these  cases  ought  not  to  stand.     Code,  §  8154. 

We  have  reached  this  conclusion  independent  of  the  fact 
that  the  garnishee  answered  to  the  officer.  His  answers  were 
stricken  from  the  files,  and  perhaps  properly,  because  the  of- 
ficer was  not  directed  to  take  his  answers. 

The  right  to  injunctions  to  restrain  the  executions  depended 
upon  the  validity  of  the  judgments.  The  injunction  cases 
were  very  properly  submitted  with  the  cases  in  which  the 
judgments  were  obtained.  The  conclusion  which  we  have 
reached  necessarily  disposes  of  the  injunction  cases  in  the  ap- 
pellant-s  favor. 

What  we  have  said  thus  far  pertains  to  the  merits  of  the 
cases.  The  appellees,  however,  urge  some  technical  objec- 
tions which  demand  a  brief  consideration. 

It  is  insisted  that  the  errors  assigned  are  not  sufficiently 
specific. 

One  of  the  errors  assigned  is  that  the  court  erred  in  over- 
ruling the  motion  of  the  garnishee  to  vacate  the  judgment 
The  motion  was  based  upon  the  alleged  ground  that  the  judg- 
ment was  obtained  tlirough  irregularity.  Ko  other  ground 
is  relied  upon.  It  is  true  that  the  garnishee  specifies  more 
than  one  thing  in  wliich  the  alleged  irregularity  consisted; 
yet  as  he  relied  upon  one  statutory  ground,  we  think  that  it 
was  sufficient  to  assign  as  error  that  the  court  erred  in  over- 
ruling the  motion. 
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It  is  further  insisted  that  the  motion  should  have  been 
filed  at  the  time  at  which  judgment  was  rendered;  and  in  sup- 
port of  the  position  the  appellees  cite  Scamahorn  v.  Scott  et 
al.^  42  Iowa,  529.  But  in  that  case  the  garnishee  had  failed 
to  obey  the  order  of  court.  In  the  case  at  bar  the  alleged 
failure  was  that  the  garnishee  did  not  appear  before  the  com- 
missioner. But,  as  we  have  seen,  that  was  in  no  proper  sense 
a  failure,  no  time  or  place  for  his  appearance  having  been 
fixed  so  that  he  could  appear.  In  all  the  actions  the  judg- 
ment of  the  district  court  must  be 

Kevebsed. 


Quinn  et  al  v.  Shields  et  al. 

1.  Will :  DEVISE  TO  CHARITABLE  CORPOBATION:  COMPETENCY  OP  CORPOR- 

ATOR AS  WITNESS.  One  of  the  original  corporators  and  continuing 
members  of  a  charitable  corporation  is  a  competent  witness  to  a  will 
whereby  real  and  personal  property  is  devised  and  bequeathed  to  the 
corporation,  notwitiistanding  such  witness  may  have  a  contingent  inter- 
est in  the  property  of  the  corporation  upon  its  possible  dissolution. 

2.  Corporation :  whether  for  charity  or  for  profit.    The  articles 

of  incorporation  of  **The  Sisters  of  the  Humility  of  Mary,  Ottumwa, 
Iowa/'  considered,  and  the  said  corporation  held  to  be  one  for  charita- 
ble purposes,  and  not  for  the  pecuniary  profit  of  the  corporators. 

8.  Will:  DEVISE  to  corporation:  illegal  corporate  organization. 
A  bequest  is  included  within  the  proper  definition  of  the  term  **con- 
tract;'*  and  when  the  will  is  admitted  to  probate,  it  is  to  be  regarded  as 
a  contract  of  record.  Jt  follows,  under  section  1089  of  the  Code,  that, 
when  a  corporation  seeks  to  enforce  a  bequest  in  a  will  duly  admitted  to 
probate,  its  claims  cannot  be  resisted  on  the  grounds  Uiat  it  has  not 
been  legally  organized;  and  it  makes  no  difference  that  the  corporation 
is  defendant  in  the  action,  and  is  seeking  to  maintain  the  bequest 
against  the  assaults  of  the  plaintiffs,  who  are  urging  against  the  valid- 
ity of  the  bequest  the  want  of  legal  organization  in  the  corporation. 

4. :  DEVISE  FOR  mfb:  disposition  of  remainder  by  will  of 

DEVISEE.  It  is  competent  for  a  testator  to  give  by  will  to  a  friend  per- 
sonal and  real  property,  to  be  by  him  erjoyed  during  his  natural  life, 
with  a  provision  that  what  remains  at  his  death  shall  not  descend  to  his 
heirs,  but  shall  be  devised  by  him  **to  the  support  and  management  of 
Vol.  LXII— 9 
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finch  worthy  and  meritorions  charitable  and  educational  and  leligioas 
institutions  of  the  Roman  Catholic  faith**  as  the  said  friend  may  deter- 
mine, and  such  gift  will  not  be  declared  void  on  the  ground  that  the 
ultimate  beneficiaries  are  not  sufficiently  designated  therein,  nor  on  the 
ground  that  it  is  uncertain  whether  the  devisee  for  life  will  execute  a 
will  designating  the  ultimate  beneficiaries. 

5. :  TRUST  estate:  wobds  to  obeatb.     No  particular  form  of 

words  is  necessary  to  create  a  trust  estate  by  wilL  It  is  sufficient  if 
the  intent  is  clear. 

Appeal  from  Wapello  District  Court. 

Tuesday,  Deoekbeb  4. 

Action  in  chancery  to  construe  a  will,  and  to  set  aside 
certain  bequests  therein  made.  A  demurrer  to  the  petition 
was  sustained,  and,  plaintiffs  refusing  to  amend,  the  petition 
was  dismissed.  Plaintiffs  appeal.  The  facts  of  the  case  are 
fully  stated  in  the  opinion. 

Stiles  <&  Beaman^  for  appellants. 

M.  B.  Hendershott  and  McNett  cfe  Tisdale^  for  appellees. 

Beck,  J. — I.  Mary  Tally,  deceased,  executed  a  will,  in 
the  sixth  item  of  which  she  directs  that  a  certain  note  and 
mortgage  securing  it,  made  to  her  by  The  Sisters  of  the 
Humility  of  Mary,  a  corporation  organized  under  the  laws 
of  the  state,  should  be  surrendered  to  that  corporation,  and 
should  be  canceled  without  payment.  The  seventh  item  of 
the  will  disposes  of  certain  notes  and  mortgages  by  directing, 
in  the  language  of  the  will,  that  the  securities  "shall  go  and 
be  held  and  controlled  and  managed  by  my  friend  and  rela- 
tive. Miss  Mary  T.  Shields,  for  and  during  her  natural  life, 
and  for  her  and  to  her  sole  benefit,  and,  at  the  death  of  Mary 
T.  Shields,  I  desire,  and  my  will  is,  that  the  principal  of  the 
securities  in  this  subdivision  of  my  will  mentioned,  and  so 
much  of  tlie  interest  arising  therefrom  as  shall  remain  in  the 
hands  of  Mary  T.  Shields  unexpended,  shall  go  to  the  sup- 
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port  and  encouragement  of  such  worthy  and  charitable  and 
educational  and  religious  institutions  of  the  Roman  Catholic 
faith,  as  my  said  friend,  Mary  T.  Shields,  may  determine, 
and  she  is  charged  with  the  duty  of  making  such  disposition 
of  said  means  as  is  herein  provided,  by  will  properly  exe- 
cuted before  her  death,  it  being  ray  intention  that  so  much 
of  the  funds  herein  entrusted  to  said  Mary  T.  Shields,  for 
lier  use  and  benefit  during  her  natural  life,  as  may  remain  at 
her  death,  shall  not  descend  to  her  heirs,  but  go,  as  above 
provided,  to  some  Catholic  institutition  or  institutions." 

The  ninth  item  directs  that  Mary  T.  Shields  "shall  take 
and  hold,  for  the  purposes  mentioned  in  the  seventh  sub- 
division [item]  of  this  will,"  certain  real'  estate,  "or  the  pro- 
ceeds which  may  arise  from  the  sale  of  said  property." 

The  plaintiffs  are  the  heirs  at  law  of  Mary  Tally.  They 
allege  in  their  petition  that  The  Sisters  of  the  Humility  of 
Mary,  which  is  claimed  to  be  a  corporation  organized  under 
chapter  2,  title  9,  of  the  Code,  which  provides  for  the  organ- 
ization of  corporations  other  than  those  for  pecuniary  profit, 
13  not,  by  its  articles  of  incorporation,  intended  or  required 
to  act  for  any  of  the  purposes  specified  in  the  chapter  of  the 
Code  referred  to,  or  for  any  public  charity  or  purpose,  but 
exercises  its  powers  for  adequate  compensation,  and  for  pri- 
vate gain  to  itself  or  to  its  individual  members.  It  is 
claimed  in  the  petition  that  the  incorporators,  as  is  shown  by 
the  articles  of  incorporation,  have  and  are  to  have  no  asso- 
ciates, or  accession  to  their  numbers,  and  that  the  incorpora- 
tion does  not  hold  its  property  in  trust,  but  as  an  absolute 
owner,  having  power  to  manage,  control,  and  dispose  of  all 
property  for  the  benefit  of  itself  and  the  incorporators. 

It  is  also  claimed  that  the  devise  to  the  corporation  is  not 
by  its  terms  in  trust,  but  is  an  unqualified  gift,  without  any 
direction  or  obligation  imposed  to  use  the  funds  for  any 
charity. 

It  is  also  shown  that  the  will  is  witnessed  by  Ellen  Gal- 
vin,  one  of  the  incorporators,  who  has  ever  since  been  a 
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member  of  the  incorporation,  and  that,  as  but  one  other  wit- 
ness attests  it,  the  corporation  cannot  take  nnder  the  will, 
by  reason  of  the  alleged  fact  that  Ellen  Galvin  is  not,  as  is 
required  by  the  statute,  a  disinterested  and  competent  wit- 
ness. This  claim  is  based  upon  the  allegation  of  the  petition 
above  set  out. 

It  is  alleged  in  the  petition  that  the  bequest  in  the  seventh 
item,  and  the  devise  in  the  ninth,  are  void  for  uncertainty, 
inasmuch  as  the  will  does  not  indicate  the  persons  or  objects 
for  which  the  funds  and  property  shall  be  appropriated. 

It  is  shown  by  an  amendment  to  the  petition  that  the 
incorporators,  who  are  the  only  members  of  the  corporation 
of  The  Sisters  of  tHe  Humility  of  Mary,  are  all  aliens,  and 
none  of  them  are  citizens  of  the  United  States  and  of  this 
state.  For  this  reason  it  is  claimed  that  they  are  not  author- 
ized  by  the  laws  of  this  state  to  become  an  incorporated 
body. 

The  defendants,  the  executors  named  in  the  will  (Mary 
T.  Shields  being  one  of  them),  which  has  been  admitted  to 
probate,  and  the  legatee  and  devisee  named  in  the  sixth, 
seventh  and  ninth  items  of  the  will  as  above  shown,  demur- 
red to  the  petition,  on  the  ground  that  it  fails  to  show  facts 
entitling  plaintiff  to  the  relief  claimed.  The  demurrer  was 
sustained.  The  case  is  before  us  for  determination  upon  the 
pleadings. 

II.  It  will  be  observed  that  the  petition  assails  the 
respective  items  of  the  will  on  different  grounds.  1.  The 
bequest  to  The  Sisters  of  The  Humility  of  Mary  is  claimed 
to  be  void,  for  the  reason  that  Ellen  Galvin,  one  of  the  two 
witnesses  to  the  will,  is  not  competent  and  disinterested. 
The  claim  is  based  upon  the  ground  that  the  corporation  is 
not  a  charitable  institution,  but  is  a  private  corporation  for 
profit,  and  the  witness  to  the  will  has  a  property  and  interest 
in  its  assets.  2.  The  incorporators  and  members  of  the 
corporation  are  not  citizens  of  the  United  States  and  of  this 
state.     8.     The  bequest  and  devise  to  Mary  T.  Shields  is 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  133 

Qolnn  et  al.  y.  Shields  et  aU 

claimed  to  be  void  for  uncertainty.  We  will  proceed  to  con- 
sider  these  grounds  of  objection  to  the  will. 

III.  "We  will  proceed  to  enquire  whether  Ellen  Galvin, 
under  the  facts  of  the  case  as  disclosed  by  the  allegations  of 

1.  will:  de-  ^^®  petition,  is  a  competent  and  disinterested 
tabVcorpowk^  wituess  to  the  will.  It  may  be  premised  that 
teifcyofSo^"  the  questions  relating  to  the  character  and  pow- 
I^Sess.**       ers  of  the  corporation  of  the  Sisters  of  Humility 

of  Mary,  and  whether  it  is  a  corporation  for  charitable  pur- 
poses or  for  pecuniary  profit,  relate  alone  to  the  question  of 
the  competency  of  the  witness  to  the  will.  If  she  is  a  com- 
petent witness,  and  there  is,  on  the  grounds  of  her  interest, 
no  objection  to  the  will,  the  corporation  will  take  the  prop- 
erty without  regard  to  its  character  and  powers. 

The  allegations  of  the  petition,  urging  the  objections  to 
the  will  on  the  ground  of  the  interest  of  the  witness,  are 

2.  coBPORA-  ^'^  based  upon  or  refer  to  the  articles  of  incor- 
™?rThkrity  poration  of  The  Sisters  of  the  Humility  of  Mary, 
or  for  profit,  j^  becomes  necessary  to  consider  these  articles, 
in  order  to  determine  the  question  before  us.  This  can  be 
better  and  more  fairly  done  by  setting  out  in  full  the  articles 
of  incorporation,  which  are  in  the  following  language: 

"Articles  of  Incorporation  of  The  Sisters  of  the  Humility 
of  Mary,  made  and  adopted  this  eleventh  day  of  May,  1878, 
in  accordance  with  the  provisions  of  Chapter  2,  Title  IX,  of 
the  Code  of  Iowa,  A.  D.  1873: 

"Abt.  1.  The  name  of  this  corporation  shall  be  'The 
Sisters  of  the  Humility  of  Mary.' 

"Abt.  2.  The  territory  of  its  business  shall  be  the  state 
of  Iowa,  with  its  principal  place  of  doing  business  Ottumwa, 
Wapello  county,  state  of  Iowa. 

"Art.  3.  The  incorporators  are,  Mary  Catherine  Manjean, 
Mary  Lawler,  Ellen  Galvin,  Ellen  Wogan,  Anna  Patterson, 
Margaret  Burke,  Jane  Mangan  and  Josephine  Gerardine. 

"Abt.  4.  The  object  and  purposes  of  this  association  are 
to  afford  a  greater  opportunity  and  more  security  to  the  in- 
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corporators  and  their  snccessors,  in  the  establiBhment  and 
management  of  hospitals,  tehools,  asylums,  and  other  insti- 
tutions, for  the  relief,  education  and  care  of  the  poor,  the 
needy,  the  distressed,  the  orphan,  and  the  ignorant. 

"Art.  5.  The  business,  funds  and  property  of  this  associa- 
tion shall  be  managed,  controlled,  protected  and  preserved 
by  a  council  of  three,  chosen  from  the  members  of  the 
association,  who  shall  hold  their  offices  for  three  years,  and 
until  their  successors  are  duly  elected  and  qualified,  and  the 
council  of  three  for  the  first  three  years  shall  consist  of  Mary 
Catherine  Manjean,  Mary  Lawler  and  Ellen  Galvin. 

"Abt.  6.  The  persons  named  in  Article  5  shall,  within 
three  days  after  the  incorporation  of  this  body — or  as  soon 
thereafter  as  they  conveniently  can — and  the  members  of 
each  succeeding  council  shall,  within  a  like  time  after  their 
election,  proceed  to  elect  by  ballot  from  their  number,  for 
the  ensuing  three  years,  a  Superior,  and  to  appoint  such 
other  officers  and  agents  as  they  may  deem  expedient  and 
necessary,  and  who  shall  hold  their  offices  and  agencies  for 
the  term  of  three  years,  and  until  their  respective  successors 
are  duly  appointed  and  qualified,  or,  if  they  are  appointed 
for  a  less  time  than  three  years,  then  for  the  time  they  may 
be  appointed,  unless  sooner  discharged. 

"Art.  7.  The  council  of  three  shall  have  power  to  adopt 
by-laws  and  regulations  as  they  may  deem  proper  for  the 
control  and  management  of  the  hospitals,  schools,  asylums, 
and  other  establishments  under  their  care  and  control,  and 
the  efficient  government  of  their  own  council,  and  the  officers, 
and  agents  appointed  thereby,  such  by-laws,  rules  and  regu- 
lations, not  being  contrary  to  these  articles,  the  laws  and 
constitution  of  the  United  States  and  of  the  state  of  Iowa, 
and  the  said  council  may  do  and  perform  everything  proper 
and  necessary  to  be  done  to  carry  out  the  objects  and  pur- 
poses of  this  association,  but  in  no  case  shall  any  officer  or 
agent  of  this  association  be  paid  any  sum  for  her  services  as 
such. 
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"Art.  8.  The  parent  bouse  in  this  state,  and  the  principal 
place  of  doing  business,  shall  be  located  at  the  city  of 
Ottumwa,  in  the  county  of  Wapello,  Iowa. 

'^Abt.  9.  The  association  shall  have  full  power  and  author- 
ity to  acquire,  possess,  hold,  use,  and  enjoy  by  gift,  grant, 
devise,  bequest,  purchase  or  otherwise,  real  estate  or  personal 
property,  and  shall  have  power  to  sell,  convey,  mortgage  and 
dispose  of  the  same  in  any  manner  the  said  association  shall 
deem  best  for  the  interest  of  the  association  and  the  further- 
ance of  the  objects  and  purposes  for  which  their  association 
is  created. 

"Abt.  10.  This  corporation  shall  have  a  seal,  on  which 
shall  be  engraved  the  words  *The  Sisters  of  the  Humility  of 
Mary,  Ottumwa,  Iowa,'  and  which  shall  evidence  its  oflScial 
and  corporate  acts. 

"Abt.  11.  This  corporation  shall  have  power  to  sue  and 
be  sued,  to  make  contracts,  and  in  general  to  do  all  the  acts 
of  a  natural  person,  which  may  be  necessary  to  carry  out  its 
objects  and  purposes. 

"Aet.  12.  This  corporation  shall  endure  for  twenty  years, 
as  provided  by  Sec.  1069  of  the  Code  of  Iowa,  of  1873,  and 
shall  have  the  privilege  of  re-incorporating,  as  provided  by 
Sec.  1102  of  said  Code,  and  in  general  shall  enjoy  all  the  pow- 
ers, privileges  and  immunities  and  benefits  provided  for  by 
the  laws  of  the  state  of  Iowa,  for  the  purpose  for  which  it  is 
created." 

The  fourth  article  of  the  foregoing  instrument  declares  that 
the  purpose  of  the  association  is  to  enable  the  incorporators 
to  establish  and  manage  hospitals,  schools,  asylums,  and 
<'other  institutions,  for  the  relief,  education  and  care  of  the 
poor,  the  needy,  the  distressed,  the  orphans  and  the  ignorant." 
These  objects  are  all  essentially  charitable,  and  are  never  pur- 
sued, when  under  the  care  of  religious  sects,  whether  Catholic 
or  Protestant,  with  the  view  of  pecuniary  profit.  The  dis- 
tribution of  dividends  to  corporators  or  others  arising  from 
the  earnings  or  profits  of  such  institutions  is  an  unheard  of 
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thing.  The  idea  of  making  money  out  of  such  institutions, 
where,  as  in  the  case  before  us,  they  are  established  and 
supported  "for  the  relief,  education  and  care  of  the  poor,  the 
needy,  the  distressed,  the  orphans  and  the  ignorant,"  could 
never  have  been  entertained. 

There  is  nothing  in  the  articles  of  incorporation  disclosing 
any  such  a  purpose.  On  the  contrary,  the  instrument,  con- 
sidered in  the  light  of  the  public  history  of  such  institutions, 
showfi^that  there  was  no  such  purpose  on  the  part  of  the  in- 
corporators. Article  7  declares  that  the  officers  and  agents  of 
the  corporation  shall  receive  no  compensation  for  services 
rendered.  It  is  true  that  pupils  in  the  schools,  or  patients  in 
the  hospitals,  may,  as  is  claimed,  in  some  instances  or  in  most 
instances,  pay  the  institution  for  services  rendered.  But  it 
does  not  follow  that  the  sums  so  secured,  or  any  part  of  them, 
may  or  can  be  divided  as  profits.  It  is  true  that  all  such  in- 
stitutions, when  established  by  religious  sects,  are  endowed 
by  funds  given  or  bequeathed  by  the  benevolent,  and  it  is 
also  true  that  they  cannot  be  successfully  conducted  without 
such  endowments.  It  clearly  appears  that  the  incorporators 
of  the  association  in  question  can  receive  no  dividends  or 
profits  therefrom.  The  witness  to  the  will,  therefore,  has  no 
pecuniary  interest,  based  upon  the  right  or  expectation  of 
receiving  dividends  or  profits. 

But  it  is  urged  that,  upon  the  dissolution  of  the  corporation, 
its  assets  will  be  divided  among  the  corporators,  and,  for  that 
reason,  the  witness  has  an  interest  in  the  property  bequeathed 
by  the  will.  For  the  purposes  of  the  case,  let  the  position  be 
admitted,  though  we  do  not  so  hold,  and,  to  say  the  least  of 
the  proposition,  it  is  extremely  doubtful. 

But  such  interest  is  uncertain  and  contingent.  It  depends 
upon  whether  the  witness  will  survive  the  dissolution  of  the 
corporation;  whether  it  will,  when  dissolved,  have  any  assets 
to  distribute,  or  whether  it  may  not  by  reincorporation  con- 
tinue to  hold  the  funds  indefinitely.  The  interest,  to  dis- 
qualify the  witness  to  a  will,  must  be  present,  certain  and 
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vested.  See  Hawkin%  v.  Hawhinsy  54  Iowa,  443.  In  that 
case,  it  is  held  that  a  wife  has  no  such  interest  in  a  legacy  to 
her  husband  as  will  disqualify  her  to  witness  the  will.  Tet, 
surely,  the  interest  of  the  corporator  signing  the  will  in  this 
case  as  a  witness  is  not  less  remote,  uncertain  and  contingent 
than  the  interest  of  a  wife  in  a  bequest  to  her  husband.  We 
conclude,  therefore,  that  Ellen  Galvin  is  a  competent  and 
disinterested  witness  to  the  will  involved  in  this  case. 

IV.  It  is  urged  that,  as  the  incorporators  and  present 
members  of  the  corporation  of  The  Sisters  of  The  Humility  of 
8.  wnx:  de-  Mary  are  not  citizens  of  the  United  States  and 
8tion^:*^uiegS  ^^  tl^is  State,  the  will,  so  far  as  it  requires  the 
gaS^ioli.**'"  notes  and  mortgage  executed  to  the  decedent  to 
be  canceled,  is  void.  The  thought  upon  which  the  position 
is  based  is  that,  i^s  the  statute.  Code,  §  1095,  requires  cor- 
porators of  associations  to  be  citizens  of  the  United  States, 
and  at  least  a  majority  of  them  to  be  citizens  of  the  state,  the  cor- 
poration  has  no  legal  existence,  and  therefore  it  cannot  resist 
plaintiffs'  claim  made  in  this  action.  The  repetition  of  cer- 
tain facts  in  this  connection  will  aid  a  clear  understanding  of 
our  conclusions  upon  this  point,  and  the  reasons  upon  which 
they  are  based.  The  Sisters  of  the  Humility  of  Mary,  as  a 
corporation,  executed  a  note  and  mortgage  to  the  decedent, 
Mary  Tally,  of  whom  plaintiffs  are  heirs.  The  sixth  item  of 
the  will  in  question  directs  that  the  note  and  mortgage  be  can- 
celled and  surrendered  to  the  Sisters  without  payment. 
Plaintiffs  claim  that  the  note  and  mortgage  should  be  re- 
garded as  assets,  not  subject  to  the  will,  but  subject  to  dis- 
tribution to  the  heirs  of  decedent. 

They  do  not  claim  that  these  instruments  are  invalid  and 
not  binding,  upon  the  ground  of  the  illegal  organization  of 
the  corporation,  or  for  any  other  reason.  On  the  contrary, 
we  understand  that  they  insist  that  they  are  capable  of  being 
enforced.  If  they  are  void,  it  would  be  a  vain  thing  for 
plaintiffs  to  contend  about  the  direction  they  take,  whether  to 
the  legatee  or  the  heirs.     We  have,  then,  the  case  of  the 
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j)laiiitiffs  insisting  that  the  note  and  mortgage  are  valid,  but 
that  the  bequest  directing  their  collection  is  void,  for  the  rea- 
son that  the  corporation  is  not  legally  organized. 

Code,  section  1089,  provides  that  ^«no  body  of  men  acting 
as  a  corporation  shall  be  permitted  to  set  up  the  want  of  a 
legal  organization  as  a  defense  to  an  action  against  them  as 
a  corporation;  nor  shall  any  person  sued  on  a  contract  made 
with  such  corporation,  or  sued  for  an  injury  to  its  property, 
or  a  wrong  done  to  its  interests,  be  permitted  to  set  up  a  want 
of  such  legal  organization  in  his  defense." 

This  provision,  it  will  be  observed,  sustains  plaintiffs'  posi- 
tion that  the  note  and  mortgage  cannot  be  resisted  by  the 
Sisters  on  the  ground  that  they  are  not  legally  incorporated. 

The  provision  goes  further,  and  declares  that,  in  an  action 
brought  by  a  corporation  upon  contract,  or  for  injury  to  its 
property,  or  "for  a  wrong  done  to  its  interest,"  the  defendant 
cannot  plead  in  defense  the  want  of  legal  organizanition  of 
the  plaintiff  corporation.  The  purpose  of  the  section  is  to 
provide  that  the  enforcement  of  rights  against  corporations, 
and  the  enforcement  by  a  corporation  of  contracts  made  with 
it,  and  the  recovery  of  claims  for  "a  wrong  done  to  its  inter- 
est," cannot  be  defeated  on  the  ground  that  the  corporation 
was  not  legally  organized.  It  cannot  be  claimed  that  these 
provisions  apply  only  when  the  corporation,  or  the  person 
contemplated  in  the  section,  is  defendant  in  an  action.  But 
if  the  rights  contemplated  in  the  section  are  attempted  to 
be  enforced  in  an  action,  the  provisions  apply,  whether 
the  person  claiming  them  is  a  plaintiff  or  a  defendant.  It 
often  happens  that  rights  to  property,  or  rights  under  con- 
tracts, or  "a  wrong  done  to  the  interest"  of  a  person,  are  en- 
forced by  defendants  to  actions.  In  such  case  the  provision 
applies. 

Is  the  subject  matter  of  this  action,  so  far  as  the  Sisters' 
corporation  is  concerned,  of  such  character  as  to  bring  the 
case  within  the  rule  of  this  section?  It  involves  the  right  of 
the  corporation  to  the  securities  bequeathed  in  the  sixth  item 
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of  the  will.  The  Sisters  insist  on  the  enforcement  of  this 
item;  plaintiffs  insist  that  it  is  void,  and  resist  its  enforce- 
ment by  asking  that  it  be  declared  void  by  a  proper  decree 
of  the  court. 

The  contest  is  over  the  right  based  upon  that  item.  It  is 
in  the  nature  of  a  contract,  which,  "in  its  more  extensive  sense, 
includes  every  description  of  agreement  or  obligation  whereby 
one  party  becomes  bound  to  another  to  pay  a  sum  of  money, 
or  to  do  or  omit  to  do  a  certain  act;  or  a  contract  ia  an  act 
which  contains  a  perfect  ohligation.^^  Bouvier's  Dictionary. 
It  is  said  in  Chitty's  Contracts,  p.  1,  that  "the  term  contract 
comprises,  in  its  full  and  more  liberal  signification,  every  de- 
scription of  agreement,  obligation^  or  legal  tie^  whereby  one 
party  binds  himself  or  becomes  bound,  expressly  or  impliedly, 
to  another  to  pay  a  sum  of  money,  or  to  perform  or  omit  to  do 
acertain  act."  An  obligation' of  record,  as  a  judgment,  recog- 
nizance, or  the  like,  is  included  within  the  term  contract.  A 
bequest  falls  within  the  term,  and  when  the  will  is  admitted 
to  probate  it  is  to  be  regarded  as  a  contract  of  record.  It 
follows  that,  where  a  corporation  seeks  to  enforce  a  bequest 
in  a  will  duly  admitted  to  probate,  its  claim  cannot  be  re- 
sisted on  the  ground  that  it  has  not  been  legally  organized. 
This  is  the  precise  case  before  us.  In  this  action,  the 
corporation  ask  that  the  will  be  enforced;  the  plaintifis  seek 
to  set  it  aside  on  the  ground  of  illegality  in  the  corporation's 
organization.  But  on  that  ground  its  validity  cannot  be 
questioned,  as  we  have  seen. 

This  construction  of  the  statute  In  question  is  demanded 
by  justice  and  the  interest  of  the  public.  Corporations  de- 
fectively or  illegally  organized  may  acquire  great  property 
interests  in  personal  and  real  estate  and  choses  in  action. 
Their  business  is  conducted  and  property  managed  in  the  same 
manner  as  though  they  were  legally  organized,  and  the  inter- 
est and  rights  of  all  parties  dealing  with  them  are  involved. 
If,  in  an  action  to  enforce  any  right  held  by  a  corporation,  it 
were  declared  to  have  no  legal  existence,  great  confusion  and 
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lossess  would  result,  not  only  to  its  members,  but  to  persons 
having  dealings  with  it. 

This  view  does  not  ignore  and  disregard  the  statutes  pre- 
scribing the  manner  of  organizing  corporations,  or  providing 
as  to  the  character  of  the  persons  who  shall  be  incorporators. 
These  statutes  may  bo  enforced  by -proper  proceedings  at  law 
by  quo  warranto^  and  if  it  be  found  that  a  corporation  is  not 
legally  organized,  and  should  be  ousted  of  its  franchises,  and 
dissolved,  trustees  will  be  appointed  who,  under  the  direction 
of  the  court,  will  protect  the  creditors  of  the  corporation  and 
all  persons  interested  in  its  property.  See  Code,  §  §  3345, 
3360,  33C7. 

V.  We  come  now  to  the  consideration  of  the  bequest 
foATfVf*  and  devise  found  in  the  seventh  and  ninth  items 
?iKlder°  "*'  of  the  will.  They  need  not  be  separately  re- 
devbee.**'  ferred  to  in  our  discussion  of  the  principles  of 
law,  the  same  doctrines  applying  to  both. 

It  plainly  appears  that  in  these  items  a  life  estate  in  the 
real  property,  and  the  income  arising  from  the  personalty 
during  the  life  of  Mary  T.  Shields,  are  willed  to  her.  This 
is  not  denied  by  either  party.  The  only  question  in  dispute 
is  this;  Does  the  will  so  dispose  of  the  estate  in  remainder  in 
the  realty,  and  the  funds  that  shall  be  found  upon  the  death 
of  the  devisee  and  legatee,  that  the  court  will  enforce  its  pro- 
visions. Counsel  for  plaintiflfe  insist  that  these  items  of  the 
will  are  void  for  uncertainty.  This  statement  discloses  the 
question  for  our  decision  in  this  branch  of  the  case. 

It  is  first  insisted  by  plaintiffs'  counsel  that  the  objects  and 
charities  mentioned  in  the  will,  to  which  the  real  estate  and 
funds  are  to  be  appropriated,  are  so  uncertain  that  the  law 
will  not  and  cannot  effectuate  the  intentions  of  the  tes- 
tator, and  enforce  the  will.  The  foundation  of  this  position 
is  that  the  will  does  not,  with  suflScient  certainty,  indicate 
the  beneficiaries  of  the  charity. 

Reading  the  items  of  the  will  in  question,  we  discover  the 
testament  in  the  following  language:     "I  desire,  and  my  will 
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is,  that  the  principal  of  the  securities  in  this  subdivision  of 
my  will  mentioned,  and  so  much  of  the  interest  arising  there- 
from as  may  remain  in  the  hands  of  said  Mary  T.  Shields, 
unexpended,  shall  go  to  the  support  and  encouragement  of 
Buch  worthy  and  meritorious  charitable  and  educational  and 
religious  institutions  of  the  Roman  Catholic  faith,  as  my  said 
friend,  Mary  T.  Shields,  may  determine."  The  beneficiaries 
of  the  charity  of  the  testator  are  here  clearly  indicated  to  be 
"such  worthy  and  meritorious"  institutions  of  the  "Roman 
Catholic  faith,"  as  may  be  determined  by  Mary  T.  Shields. 
The  will  does  not  specifically  name  the  persons  or  institutions 
that  are  to  receive  the  charity.  It  leaves  the  beneficiaries  to 
be  chosen  and  named  by  the  person  appointed  to  distribute 
the  charity.  It  is  competent  for  a  testator  to  bestow  a 
charity  upon  a  person  or  institution  to  be  chosen  or  named 
by  a  trustee  or  executor.  In  that  case,  there  is  no  uncer- 
tainty of  the  beneficiary,  for  the  courts,  when  called  upon  to 
enforce  the  testament,  will  be  advised  of  the  direction  of  the 
charity  by  the  act  or  declaration  of  the  trustee  or  executor. 
Wills  providing  for  the  distribution  and  appropriation  of 
charities  in  this  manner  are  always  upheld  by  the  courts. 
Perry  on  Trusts,  §  731;  2  Redfield  on  Wills,  (2  Ed.,)  p.  530- 
535;  Eesketh  v.  Murjphy^  35  N.  J.  Eq.,  (8  Stewart,)  23; 
and  see  cases  cited  in  note  by  reporter;  WelU  v.  Doane^  3 
Gray,  201;  Brown  v.  KeUey^  2  Cush.,  243;  Saltonstall  v. 
Sanders^  11  Allen,  446;  First  Uni/veraaUst  Society  of 
North  Adama  v.  Fitch^  8  Gray,  421;  Going  v.  Finery^  16 
Pick,  107;  Miller  v.  Teachout,  24  Ohio  St.,  626;  Am. 
Tract  Soc.  v,  Atwater^  30  Ohio  St.,  77;  De  Bruler  v.  Fer- 
guBOfh^  64  Ind.,  549;  Com.  of  Lagrange  Co.  v.  RogerSy  55 
Ind.,  297;  Pickering  v.  Shotwell,  10  Pa.  St.,  23;  Witman 
V.  Lex,  17  S.  i&  R.,  88;  Bea/ver  v.  FiUoUy  8  Pa.  St.,  327; 
Perin  v.  Carey,  24  Howard,  465 ;  Loring  v.  Marsh,  6  Wall., 
337. 

An  elaborate  note  to  Hesketh  v.  Murphy,  supra,  by  the 
reporter  and  another,  found  in  the  Am.  Law  Register,  Vol. 
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21  (N.  S.),  p.  660-666,  (October,  1882,)  cites  scores  of  cases 
holding  that  similar  dispositions  of  charities  by  will  are 
valid.  It  also  gives  quite  a  niim  ber  that  may  be  cited  against 
the  doctrine.  We  doubt  not,  however,  that  the  conclusion 
we  reach  is  supported  by  the  great  weight  of  authority.  The 
facts  of  this  case  distinguish  it  from  LePage  v.  McNamara^ 
5  Iowa,  124. 

We  reach  the  conclusion  that  the  will  is  not  void  for  un- 
certainty of  the  beneficiaries  of  the  charity. 

VI.  We  are  to  inquire  whether  there  is  a  trustee  named 
in  the  will,  whose  act  or  designation  will  render  certain  the 
beneficiaries  of  the  charity.  This  may  be  ad- 
mitted, for  the  purposes  of  the  case,  without  so 
deciding,  to  be  necessary.  Counsel  for  plaintiflTs  insist  that 
the  will  provides  for  no  such  trustee.  We  think  the  con- 
trary clearly  appears,  and  that  the  instrument  in  the  plainest 
terms  names  Mary  T.  Shields  as  such  trustee.  The  language 
of  the  will  following  that  last  quoted  is  as  follows:  "She 
[Mary  T.  Shields]  is  charged  with  the  duty  of  making  such 
disposition  of  said  means  as  is  herein  provided,  by  will 
properly  executed  before  her  death,  it  being  my  intention 
that  so  much  of  the  funds  hereiii  entrusted  to  said  Mary  T. 
Shields  for  her  use  and  benefit  during  her  natural  life,  as 
may  remain  at  her  death,  shall  not  descend  to  her  heirs,  but 
go,  as  above  provided,  to  some  Catholic  institution  or  insti- 
tutions." 

It  cannot  be  doubted  that,  if  the  words  "by  will  properly 
executed  before  her  death"  had  been  omitted,  the  language 
would  have  clearly  indicated  the  creation  of  a  trust,  and  di- 
rected its  execution.  But  counsel  for  plaintiff  urge  that, 
as  these  words  limit  the  power  of  Mary  T.  Shields  to 
make  the  appropriation  of  the  charity  and  designation  of  the 
beneficiaries  by  will,  she  cannot,  therefore,  be  regarded  as  a 
trustee.  There  is  no  force  in  this  position  for  these  reasons: 
Suppose  Mary  T.  Shields  should  waive  her  life  estate  and 
interest  in  the  property,  can  it  be  doubted  that  she  could  then 
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indicate  the  beneficiaries  to  receive  the  charity?  Or  can  it 
be  doubted  that  she  has  the  right  and  power  to  surrender  her 
life  estate?  In  case  she  should  do  so,  the  trust  could  be 
executed  by  her  in  her  life-time.  Can  it  be  said  that  she  will 
not  do  so?  Surely  chancery  will  entertain  no  such  presump- 
tion. 

But  we  are  able  to  discover  no  reason  why  the  trust  may 
not  be  executed  by  a  will,  as  permitted  or  contemplated  by 
the  language  of  the  testament  before  us.  Indeed,  the  pro- 
vision seems  to  have  been  suggested  by  common  sense,  seek- 
ing to  eflfectuate  the  intention  of  the  decedent.  She  intended 
that  Mary  T.  Shields  should  enjoy  the  property  during  her 
life,  and  she  further  intended  that  the  same  power  should  di- 
rect the  charity  to  the  beneficiaries  who  should  finally  receive 
it.  When  Shields'  rights  shall  cease,  she  will  be  no  more  in 
life,  and  will,  therefore,  be  incapable  of  then  naming  the 
beneficiaries.  But  property  may  be  disposed  of  by  will,  and 
the  decedent,  in  the  exercise  of  good  common  sense,  chose 
that  character  of  disposition  on  the  part  of  Shields  which  would 
perfectly  carry  out  the  intention  of  the  testator.  We  know 
of  no  legal  principles  which  will  defeat  the  will  on  this 
ground,  and  have  been  referred  to  no  authorities  so  holding. 
The  authorities  hold,  we  think,  that  a  power  relating  to  a 
trust  may  be  executed  by  a  will,  where  the  power  creating 
the  trust  so  provides.  See  4  Kent's  Com.,  *330;  2  Hilliard's 
Eeal  Prop.,  p.  563,  §  41;  2  Greenleaf's  Cruise  on  Real  Prop., 
p.  534,  §  16;  1  Jar.  on  Wills,  p.  547;  1  Story's  Eq.  Jnr., 
§  173,  and  notes.  These  authorities  go  to  the  extent  of  hold- 
ing that,  when  no  form  for  the  esecution  of  the  power  is  pre- 
scribed, it  may  be  executed  either  by  deed  or  will. 

VII.     It  is  urged  that  Shields  may  not  execute  a  will,  and 

in  that  case  the  court  cannot  enforce  the  will,  for  the  reason 

of  the  uncertainty  that  will  exist  as  to  the  bene- 

ficiaries  of  the  charity.     We  cannot  presume  that 

the  trustee  will  neglect  to  discharge  the  duty  imposed  upon 

her  of  naming  by  will  the  beneficiaries,  but,  on  the  contrary, 
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must  presume  that  she  will,  in  the  discharge  of  her  duty,  indi- 
cate by  testament  the  objects  to  which  the  charity  shall  be  ap- 
propriated. But,  at  all  events,  that  question  cannot  now  be 
anticipated.  It  will  be  time  enough  to  meet  it  when  Shields 
dies  without  making  the  disposition  of  the  property  by 
will,  if  such  a  thing  should  happen. 

VIII.  It  is  insisted  that  Shields,  by  the  will,  takes  no 
title  to  the  real  estate  mentioned  in  the  ninth  item.  This 
'^es^aSfby  position  is  based  upon  the  thought  that  she 
Scre^ef^  ifl  ^o^  "^^de  a  trustee  by  the  will.  But,  as  we 
have  shown,  she  is  regarded  as  a  trustee.  The  objection,  there- 
fore, falls.  In  order  to  create  a  trust  estate  by  will,  the  law 
requires  no  particular  form  of  words  to  be  used  by  the  de- 
visor. If  his  intention  is  suflSciently  disclosed,  that  the 
property  shall  be  held  and  disposed  of  by  the  trustee  named, 
a  trust  estate  vests  in  the  trustee  under  the  will. 

The  foregoing  discussion  disposes  of  all  questions  neces- 
sary to  be  considered  in  the  disposition  of  this  case,  and 
brings  us  to  the  conclusion  that  the  judgment  of  the  district 

court  ought  to  be 

Affibmsd. 


Avert,  Spangleb  &  Co.  v.  Chapman. 

1.  False  Beprestations  as  to  another's  Besponsibility :  liabilitt 
OF  MAKEB.    In  an  action  for  damages  alleged  to  have  been  snstained 

ll^  210  by  reason  of  the  defendant's  having  falsely  represented  the  financial 

condition  of  another,  a  recovery  cannot  be  had  unless  it  is  shown,  not 
only  that  the  representations  were  false,  but  that  the  defendant  knew 
them  to  be  false  at  the  time  they  were  made.  It  is  not  sufficient  to 
show  merely  that  defendant  did  not  know  them  to  be  true. 

2.  Instraotion :  error  without  prejudice.    The  fact  that  an  emme- 

ons  instruction  was  given  on  the  trial  is  no  ground  for  reversal,  where 
it  appears  from  the  whole  case  that  appellant  could  not  have  been  pre- 
judiced thereby. 
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3.  Fraotioe:  intbrpbetation  op  lettkbs  in  evtdencr.  Where  letters 
which  had  passed  between  the  parties  were  in  evidence,  and  were  in 
plain  langaapre,  requiring  no  interpretation,  and  the  jury  had  all  the 
collateral  facts,  the  determination  of  their  meaning  and  import  was 
properly  left  to  the  jury. 

Appeal  from  Guthrie  District  Court. 

Wednesday,  Deoembeb  5. 

This  is  an  action  at  law  by  which  the  plaintiflfe  seek  to 
recover  damages  of  the  defendant  for  frandnlently  represent- 
ing to  the  plaintiffs  the  financial  condition  of  one  Hutley, 
whereby  plaintiffs  were  induced  to  extend  credit  to  Hutley 
to  their  injury,  There  was  a  trial  by  jury,  which  resulted  in 
a  verdict  for  the  defendant.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  upon  the  verdict. 
Plaintiffs  appeal. 

Sim8  (&  Caswell^  for  appellants. 

C.  S.  Fogg^  for  appellee. 

RoTHBOOK,  J. — I.  The  plaintiffs  are  grain  merchants  at 
Walnut,  Iowa.     The  defendant  is  a  banker  at  Stuart. 

On  the  twenty-first  day  of  August,  1878,  one  of  the  plaint- 
iffs addressed  a  letter  to  the  defendant,  of  which  the  follow- 
ing is  a  copy:  "Jonathan  Hutley  bought  several  cars  of 
corn  from  us,  which  we  will  ship  to-day.  How  is  he;  all 
right?     Please  answer  by  return. 

"  Tours  respectfully, 

"J.  0.  Spangler." 

The  letter  was  answered  on  the  same  day  as  follows:  « In 
my  opinion  Jonathan  Hutley  is  all  right,  and  will  pay  for 
all  grain  he  buys  as  soon  as  it  is  on  track.  He  has  a  good 
account  with  me. 

"  Yours  truly, 

"E.  G.  Ohapmak.'^ 
Vol.  LXII— 10 
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On  the  day  these  letters  were  written,  a  person  whom  the 
plaintffs  supposed  to  be  Hutley  appeared  at  Walnut,  and  the 
plaintiffs  sold  him  two  carloads  of  corn.  They  held  the  com 
until  they  received  the  above  letter  from  the  defendant.  When 
the  letter  was  received,  the  corn  was  shipped,  and  it  was  paid 
for,  as  we  understand  the  evidence,  by  a  draft  drawn  by  defend- 
ant. It  appears  that  at  that  time  there  was  deposited  with  de- 
fendant some  $450  or  $500  to  the  credit  of  Hutley.  It  turned 
out  afterwards  that  the  person  who  appeared  at  Walnut  and 
made  the  contract  with  the  plaintiffs  was  not  Hutley,  but  that 
he  claimed  to  be  Hutley's  agent.  At  the  time  of  the  purchase 
of  these  carloads  of  corn,  the  person  claiming  to  be  Hutley's 
agent  made  arrangements  for  the  purchase  of  other  grain  of 
plaintiffs,  to  be  delivered  in  the  future;  and  between  that  time 
and  the  twenty-eighth  of  August  the  plaintiffs  shipped  to  Hut- 
ley several  carloads  of  com  and  wheat.  .  Hutley,  or  some  one 
representing  him,  sent  to  them  in  payment  for  the  shipment 
certain  drafts  on  Culver  &  Co.,  commission  merchants  of  Chi- 
cago. These  drafts  were  protested  for  non-payment,  and  the 
plaintiffs  thereby  lost  some  $1,300. 

It  is  charged  in  the  petition,  in  substance,  that  the  plaint- 
iffs were  induced  by  the  letter  of  the  defendant  to  ship  the 
grain  to  Hutley,  to  the  amount  in  value  of  $1,500;  that  the 
defendant  well  knew,  at  the  time  of  writing  the  said  letter, 
that  Hutley  was  not  able  to  pay  for  said  grain,  and  was  not 
fit  to  be  trusted  therewith  on  credit,  and  that  the  said  Hut- 
ley was,  at  the  time  of  making  said  purchases,  and  still  is, 
wholly  worthless  and  irresponsible  pecimiarily,  "and  was  at 
the  time  of  the  writing  of  the  letter,  as  aforesaid,  by  said 
Chapman,  and  known  to  him  to  be  so  worthless  and  irrespon- 
sible; that,  by  reason  of  said  false  and  fraudulent  representa- 
tions of  the  defendant,  the  plaintiffs  have  been  damaged  in 
the  sum  of  fourteen  hundred  dollars." 

It  will  be  seen  that  the  defendant  was  by  the  petition 
charged  with  liability  because  of  false  and  fraudulent  repre- 
Bentations  as  to  the  financial  character  and  responsibility  of 
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Hutley.  The  court  gave  the  jury  the  following,  among  other 
instructions: 

*'9.  Before  the  plaintiffs  can  recover  a  verdict  for  any- 
thing in  this  case,  you  must  find  from  a  fair  preponderance 
of  the  evidence  that  they  have  proved  substantially  the  most 
material  allegations  of  their  petition,  to-wit:  that  the  defend- 
ant wrote  and  sent  to  J.  0.  Spangler  the  letter  introduced  in 
evidence  as  having  been  written  and  sent  by  the  defendant  to 
said  Spangler;  that  the  defendant  wrote  and  sent  said  letter 
with  the  intent  and  design  to  induce  the  plaintiffs  to  sell  grain 
on  credit  to  the  said  Hutley;  that  the  representations  made 
by  said  letter  were  false  and  fraudulent  within  the  knowledge 
of  the  defendant,  and  that  they  were  made  intentionally  to  de- 
ceive, and  induce  the  sale  of  the  grain  mentioned  to  said  Hut- 
ley on  credit.  In  other  words,  to  maintain  an  action  for  dam- 
ages for  a  false  representation  and  fraud,  three  circumstances 
must  combine:  first,  it  must  appear  from  the  evidence  that 
the  representations  were  contrary  to  the  fact;  second,  that  the 
party  making  them  knew  them  to  be  contrary  to  the  fact  at 
the  time  they  were  made;  and  third,  that  it  was  the  false  rep- 
resentations which  gave  rise  to  the  contracting  of  the  other 
party.  And,  of  course,  before  you  can  find  for  plaintiffs,  you 
must  find,  in  addition  to  what  is  above  stated,  that  the  plaint- 
iffs did  by  reason  of  the  said  representations  in  said  letter  sell 
the  grain  mentioned  in  plaintiffs'  petition,  or  some  part  of 
the  grain  mentioned  therein,  to  said  Hutley  on  credit;  that 
they  have  not  been  paid  therefor;  that  said  Hutley  has  not 
sufficient  means  or  property  in  this  part  of  the  country  sub- 
ject to  execution  to  make  the  amount  due  from  hiin  to  the 
plaintiffs  for  said  grain.  If  you  do  so  find,  you  must  find  for 
the  plaintiffs.  But  if  you  fail  so  to  find,  you  must  find  for 
the  defendant." 

Counsel  for  appellant  insists  that  this  instruction  is  erro- 
neous. He  claims  that  it  was  not  necessary  to  prove  that  the 
defendant  knew  that  the  representations  were  false  when  they 
were  made,  but  that  if  the  representations  were  false,  and  if 
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made  recklessly  and  not  knowing  them  to  be  tnie,  and  having 
no  reason  to  believe  them  to  be  true,  the  defendant  is  liable. 
And  appellants  asked  certain  instructions  to  the  jury  to  this 
effect. 

We  think  the  court  did  not  err  in  giving  the  instruction 
above  set  out,  and  refusing  the  instructions  asked;  and  we 
need  not  enter  into  a  discussion  of  this  question.  The  measure 
of  proof  required  by  the  instruction  given  has  been  the  law 
of  the  state  since  the  decision  in  Holmes  v,  Clark^  10  Iowa, 
423.  That  case  has  been  repeatedly  followed  without  devi- 
ation  by  this  court.  The  case  of  McKown  v.  Furgason^ 
47  Iowa,  636,  cited  by  counsel  for  appellants,  does  not  con- 
tain any  doctrine  inconsistent  with  the  previous  oases  involv- 
ing this  question.  In  that  case  it  was  held  that  an  instruc- 
tion "that  the  representations  made  by  the  defendant  were 
false,  and  that  they  were  known  to  be  false  by  the  defendant 
at  the  time  they  were  made,"  should  have  been  given  to  the 
jary. 

Another  very  cogent  reason  why  the  instruction  should 
have  been  given  in  this  case  is,  that  the  defendant  did  not 
make  the  representations  as  importing  knowledge,  but  as  an 
opinion,  which  was  but  his  judgment  of  the  financial  stand- 
ing of  Hutley. 

II.  This  instruction  is  also  objected  to  because  it  required 
the  jury  to  find  that  Hutley  had  not  suflScient  property  in 
that  part  of  the  country  subject  to  execution  to  make  the 
amount  due  from  him  to  the  plaintiffs  for  the  grain. 

The  objection  is  founded  upon  the  fact  that  the  court  used 
the  present  tense  in  writing  the  instruction,  so  that  it  liter- 
ally instructed  the  jury  that  it  must  be  shown  that  Hutley 
was  insolvent  at  the  time  of  the  trial.  This  statement  in  the 
instruction,  if  it  be  conceded  to  be  erroneous,  was  not  preju- 
dicial to  the  plaintiffs.  The  insolvency  of  Ilutley  was  not 
disputed  upon  the  trial.  Indeed,  it  is  not  at  all  certain  that 
there  is  or  ever  was  any  such  person  in  existence.  No  wit- 
ness testified  that  liQ  ever  saw  him.     The  whole  record  shows 
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that  some  one  appeared  in  Stuart  and  Walnut,  who  claimed 
to  be  an  agent  of  Ilutley,  to  buy  grain.  He  defrauded  the 
plaintiffs  of  some  $1,300,  and  even  if  the  jury  were  instruc- 
ted erroneously  that  the  plaintiffs  must  show  that  Hutlej'  was 
insolvent  at  the  time  of  the  trial,  it  was  without  prejudice, 
because,  under  the  facts,  no  other  finding  could  have  been 
made. 

III.  The  court  refused  to  put  a  construction  upon  the 
letters  which  passed  between  the  parties,  and  instructed  the 
jury  that  they  were  to  take  them  and  consider  them  the  same 
as  if  the  parties  had  met  and  spoken  to  each  other  in  the 
same  language  as  that  contained  in  the  letters.  There  was  no 
error  in  this.  The  letters  were  in  plain  language;  they  re- 
quired no  interpretation;  and  the  jury  were  put  in  possession 
of  all  the  facts  necessary  to  determine  their  full  meaning  and 
import. 

IV.  It  is  objected  that  the  instructions  of  the  court  on 
testimony  offered  by  the  plaintiffs  to  prove  the  general  cus- 
tom among  bankers  and  grain  dealers  in  western  Iowa,  and 
other  rulings  upon  the  admission  of  evidence,  were  errone- 
ous. We  think  otherwise.  We  fail  to  discover  anything 
in  the  record  authorizing  proof  of  any  general  custom,  and 
all  the  rulings  of  the  court  pending  the  introduction  of  the 
evidence  appear  to  us  to  be  correct. 

Affibmed. 
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State  v.  Middleham. 

1.  Criminal  Evidence :  uurdbr:  exclamations  of  dbfekdant^s 
WIFE.  The  exclamations  of  a  wife  upon  the  killing^  of  her  son  by  bci 
husband,  made  in  the  presence  and  hearing  of  the  husband,  are  admis- 
sible as  against  him.  The  exclamation  in  this  case  was  not  a  '^communi- 
cation'*  by  the  wife  to  the  husband. 

2.  :  :  EBROK  WITHOUT  PREJUDICE.    Where  certain  evidence 

had  no  other  tendency  than  to  establish  the  grade  of  the  offense,  but 
the  jury  found  the  defendant  guilty  of  the  lower  grade,  the  defendant 
was  not  prejudiced  thereby,  and,  if  there  was  error  in  its  admission,  it 
was  not  reversible  error. 

3.  :    STATE  WOT  BOUND  TO  CALL   ALL  ITS  WITNESSES.      Whilc  the 


state  should  be  held  to  prove  the  whole  transaction  constituting  a  crime 
before  the  prisoner  is  put  to  his  defense,  this  does  not  make  it  incumbent 
upon  the  state  to  call  all  the  witnesses  who  were  present  at  the  transac- 
tion, where  the  whole  transaction  can  be  shown  by  a  part  of  them. 

4.    :    self-defense:  dangerous  character  of  deceased.    As 

bearing  upon  the  question  of  self-defense  in  a  prosecution  for  murder, 
the  defendant  might  be  permitted  to  show  that  he  knew  the  deceased  to 
be  quarrelsome  and  dangerous;  but  in  such  case  a  question  to  a  witness 
requiring  him  to  state  whether  the  manner  of  the  deceased  was  **reck- 
less''  or  "quiet'*  was  proi)erly  ruled  out. 

5.  Murder:  self-defense:  obligation  to  retreat.    A  man  who  is 

assaulted  in  his  own  house  need  iiot  retreat  in  order  to  avoid  slaying  his 
assailant  in  self-defense;  but  he  must  not  even  there  take  life,  unless  to 
all  reasonable  appearances  it  is  necessary,  to  protect  himself  and  his 
home. 

Appeal  from  Jasper  District  Court. 
"Wednesday,  December  5. 

The  defendant  was  indicted  and  tried  for  murder  in  the  first 
degree,  and  convicted  of  manslaughter.     lie  appeals. 

Martin^  Murphy  c&  Lynch,  Bolton  db  McCoy  and   H. 
S.  Winslow,  for  appellant. 

Smith  McPhersony  Attorney-general,  for  the  State. 

Day,  Ch.  J. — I.  The  evidence  shows  that  the  defendant 
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killed  his  step-son,  William  Davis,  with  a  knife,  in  the  Cen- 
tral House,  a  hotel  kept  by  the  defendant  One  Penlan  was 
^evidence^^  introduced  as  a  witness,  and  testified  as  follows: 
Sarnatiow"  "John  Carr  arrested  defendant  that  day  in  the 
^t^swSe.*  Central  House,  in  what  was  called  the  bar-room. 
I  went  in  right  after  him."  He  was  then  asked  the  follow- 
ing question:  "State  what,  if  anything,  was  said  by  Mrs. 
Middleham  there,  in  the  presence  and  hearing  of  the  defend- 
ant, concerning  the  manner  in  which  the  homicide  was  com- 
mitted and  the  connection  of  the  defendant  with  the  homi- 
cide?" This  question  was  objected  to  as  incompetent,  im- 
material and  hearsay,  and  as  calling  for  the  declarations  of  a 
party  not  a  competent  witness  against  the  defendant.  The 
objection  was  overruled,  and  the  witness  answered:  "Soon 
after  I  went  into  the  house,  Mrs.  Middleham  threw  up  her 
hands  and  says,  <My  God!  My  God!  he  has  killed  my  boy! 
He  struck  him  right  over  my  shoulder.  See  the  blood  of 
my  boy  on  ray  sleeve.  Take  him  away;  I  never  want  to  see 
him.' "  The  admitting  of  this  evidence  is  assigned  as  error* 
It  is  insisted  that  it  is  incumbent  to  establish,  not  only 
presence  and  hearing,  but  also  understanding.  In  support 
of  this  objection  appellant  cites  Lanergan  v.  People^  39  N. 
T.,  39.  The  case  is  not  in  point,  as  it  was  shown  in  that 
case  that  the  defendant  was  asleep,  "sound  and  soh'd,"  when 
the  declaration  which  was  admitted  was  made.  The  witness 
in  this  case  was  asked  what  was  said  in  the  "presence  and 
hearing"  of  defendant.  It  was  for  the  jury  to  determine 
from  all  the  circumstances  whether  he  heard  and  understood 
what  was  said.  It  is  further  objected  that  the  declaration 
was  a  communication  by  the  wife  to  the  husband,  and  so 
not  admissible.  Appellant  cites  and  relies  upon  Campbell 
V.  Chace^  12  R.  I.,  333.  That  case  simply  holds  that  com- 
munications between  husband  and  wife  cannot  be  disclosed, 
although  made  in  the  presence  of  others.  The  declaration 
admitted  in  this  case  was  not  such  a  communication.  There 
was  no  error  in  its  admission. 
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IL  One  Dr.  McAllister  was  introduced  as  a  witness,  and 
described  the  wound  upon  deceased  as  follows:  '^Tliere  was 
one  cut  in  the  neck.  *  *  *  *  The  knife  had  passed  in 
2.  — : :  and  struck  the  I'aw  bone  a  little  below  the  an<rle, 

error  without         .  ,  «•    ,  ,  ,    .  , 

prejudice.  and  cut  the  artery  off  there,  and  passed  into  the 
throat,  I  think  fully  four  inches  and  one-half.  In  my  opin- 
ion that  was  a  death  wound.  The  knife  described  a  half  cir- 
cle, and  in  an  oblique  direction  from  above  downwards  and 
forwards,  extending  an  inch  and  one-half,  or  about  that;  then 
the  knife  was  apparently  drawn  out.  It  cut  on  the  external 
surface  nearly  an  inch  and  one-half  in  extent.  Internally  it 
was  more  extensive,  laying  the  wind  pipe  open  an  inch  and 
one-half,  so  that  when  he  breathed  ho  made  that  noise  that  ani- 
mals will  when  stuck  by  a  butcher."  A  knife  was  produced 
in  court,  which  was  conceded  to  be  the  knife  with  which 
the  wound  causing  the  death  of  deceased  was  inflicted.  The 
witness  was  then  asked  the  following  question:  ^'Will  you 
give  your  opinion  as  to  the  manner  in  which  the  knife  was 
handled  to  inflict  such  a  wound  as  you  found  in  the  neck  of 
the  deceased,  provided  it  was  inflicted  with  that  knife?"  This 
question  was  objected  to  as  incompetent,  not  the  subject  of 
medical  expert  testimony,  hearsay,  and  calling  for  the  opin- 
ion of  the  witness.  The  objection  was  overruled,  and  the 
witness  answered:  "As  near  as  I  can  tell,  it  was  about  as  a 
butcher  would  stick  an  animal  he  proposed  to  kill."  This 
ruling  of  the  court  is  assigned  as  error.  The  appellant  relies 
upon  Cook  V.  The  State,  4  Zabr.,  843;  People  v.  Bodine^  1 
Denio,  281 ;  and  Kennedy  v.  The  People,  39  N.  T.,  245.  Even 
if  this  evidence  was  not  strictly  admissible  as  expert  testi- 
mony, we  are  unable  to  see  in  what  manner  the  defendant 
could  have  been  prejudiced  by  it.  The  evidence  shows,  with- 
out any  conflict  whatever,  that  the  defendant  killed  the  de- 
ceased with  a  knife.  The  evidence  in  question  would  tend 
simply  to  establish  the  grade  of  the  ofiense  as  murder,  either 
in  the  first  or  second  degree,  by  showing  that  the  act  was 
done  with  malice  and  deliberation.     But  as  the  jury  found 
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the  defendant  guilty  of  manslaughter  only,  he  could  not 
have  been  prejudicially  affected  by  this  testimony. 

III.  The  state  having  rested,  the  defendant  moved  the 
court  to  require  the  district  attorney  to  present  the  evidence 
of  certain  witnesses  examined  before  the  grand  jury.  The 
'hot"boimd*to  ^^^^^  Overruled  the  motion  as  to  the  witnesses, 

vmuSseS  Drake  and  Charles  Davis,  and  sustained  it  as  to 
the  witness  Christy  Mather.  It  is  conceded  that  Drake  was 
not  before  the  grand  jury,  but  it  is  claimed  that  Davis  was. 
"We  cannot  determine  that  he  was  from  the  record.  Appellant 
insists  that  the  rule  is  that  the  prosecutor  must  call  all  wit- 
nesses present  at  the  transaction,  before  the  prisoner  is  .put 
to  his  defense.  Appellant  relies  upon  Maker  v.  The  People^ 
10  Mich.,  212;  ^uAHundv.  The  People,  "hh  111,405.  Ilund 
V.  The  People  is  a  mis-citation,  and  we  have  not  been  able  to 
find  it.*  The  case  of  Maker  v.  The  People  does  not  sustain 
the  position.  In  that  case  it  was  simply  said  that,  when  it 
appears  that  a  fact  has  been  designedly  omitted  by  the  pros- 
ecution from  the  series  constituting  the  res  gestae,  or  entire 
transaction,  it  would  be  the  duty  of  the  court  to  require  the 
prosecutor  to  show  the  transaction  as  a  whole.  This  state- 
ment of  the  law  does  not  Fcquire  the  production  of  all  the 
witnesses  present,  but  simply  that  proof  of  the  whole  trans- 
action shall  be  introduced;  and  even  this  statement  is  die- 
tuniy  as  the  evidence  under  consideration  was  offered  by  the 
defendant,  and  was  rejected.  If  an  offense  should  be  com- 
mitted in  the  presence  of  one  hundred  persons,  it  surely 
would  not  be  incumbent  upon  the  prosecution  to  call  all  of 
them  before  the  defendant  can  be  put  upon  his  defense.  We 
discover  no  error  in  this  ruling. 

IV,  The  defendant  introduced  one  Charles  Feree,  who  testi- 
fied that  he  had  known  deceased  all  his  life  time.  The  wit- 
ness was  then  asked  the  following  question:  "You  may 
4. :  self-  state  to  the  jury  what  was  his  manner — whether 

gcrouichar-"  it  was  or  was  not  reckless,  or  whether  he  was 
ceased.  qniet."  Upon  the  objection  of  the  state,  this  qnes- 

•  I  am  informed  by  ftppeUant**  coimael  that  Uke  prop^  ciUtion  of  this  case  t»  Uurd  v» 
Th4  FtopU,  2S  Midi.,  406.-~BBroBTBB. 
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tion  was  excluded,  and  the  ruling  is  complained  of.  It  may 
be  that,  as  bearing  upon  the  question  of  self-defense,  the  de- 
fendant would  have  a  right  to  show  that  he  knew  the  deceased 
to  be  quarrelsome  and  dangerous.  See  State  v.  Keene^  50  Mo., 
357;  State  v.  Floyd^  6  Jones,  (Law,)  392;  Wise  v.  The  State, 
2  Kan.,  419;  The  People  v.  Edwards,  41  CaL,  640;  The 
•State  V.  Nett,  50  Wis.,  524;  The  State  v.  Pearce,  15  Nev., 
188;  Brownell  v.  The  People,  38  Mich.,  732;  The  State  v. 
Collins,  32  Iowa,  36.  Proof,  however,  that  the  manner  of 
deceased  was  reckless,  goes  beyond  what  has  been  held  in  any 
case  to  which  our  attention  has  been  directed.  We  do  not 
think  there  was  any  error  in  excluding  this  evidence. 

V.  The  defendant  complains  of  the  following  instructions: 
*'The  right  to  defend  one's  self  against  assualt,  and  repelling 
force  by  force,  is  the  first  law  of  our  nature,  and  this  natural 
^t^i-d^Q^n&Qi  ^^^  ^^  recognized  in  the  laws  of  this  state.  A 
retreal*^"  ^  P^rty  who  IS  as^ilted  with  violence  has  a  right  to 
prevent  harm  to  himself  by  overcoming  or  disabling  his  as- 
sailant, but,  before  a  party  assaulted  has  a  riglit  to  resort  to  a 
deadly  weapon,  such  as  a  knife,  and  use  it  in  a  manner  dan- 
gerous to  life,  he  must  try  to  save  himself  by  flight  or  re- 
treating, if  he  may  safely  and  reasonably  do  so."  The  evidence 
shows  that,  on  the  day  of  the  homicide,  the  defendant  and 
his  step-son,  Charles  Davis,  had  some  trouble.  The  evidence 
also  tends  to  show  that  Mrs.  Middleham  sent  for  the  deceased, 
who  was  not  a  member  of  the  defendant's  family,  and  that 
the  deceased  came  into  the  dining  room  of  the  defendant's 
hotel,  where  he  was  at  dinner,  and  made  motions  with  his  fist, 
when  the  defendant  picked  up  a  chair  and  the  decetised  picked 
up  a  chair,  and  they  fought  for  a  time,  when  the}-  threw  up 
the  chairs  and  passed  into  the  bar-room  where  the  homicide 
was  committed.  No  witness  has  been  introduced  who  saw 
the  closing  of  the  affray  in  the  bar-room.  This  instruction, 
as  applied  to  the  facts  of  this  case,  in  so  for  as  it  makes  it  in- 
cumbent upon  the  defendant  to  retreat,  is,  we  think,  erro- 
neous.    The  defendant  at  the  time  of  the  difficulty  was  in 
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his  own  house.  In  Horrigan  and  Thompson's  Cases  on  Self 
Defense,  page  33,  it  is  said;  "A  man,  being  in  his  habita- 
tion, is  at  the  wall  and  in  his  castle,  and  is  not  obliged  to  re- 
treat under  any  circumstances.  But  even  there  he  may  not 
needlessly  take  life  in  his  defense."  In  Pond  v.  The  People^ 
8  Mich.,  150,  (177,)  it  is  said:  "A  man  is  not,  however, 
obliged  to  retreat  if  assaulted  in  his  dwelling,  but  may  use 
such  means  as  are  absolutely  necessary  to  repel  the  assailant 
from  his  house,  or  to  prevent  his  forcible  entry,  even  to  the 
taking  of  life.  But  here,  as  in  the  other  cases,  he  must  not 
take  life,  if  he  can  otherwise  arrest  or  repel  the  assailant."  To 
the  same  effect,  see  People  v,  Lillys  38  Mich.,  270,  and  cases 
cited;  DeForest  v.  The  State,  21  Ind.,  23.  Under  the  cir- 
cumstances disclosed,  the  defendant  was  not  under  obliga- 
tion to  retreat.  He,  however,  was  not  justified  in  killing  de- 
ceased, unless  such  killing  was  to  all  reasonable  appearances 
necessary  to  preserve  his  own  life,  or  prevent  great  bodily 
harm.  See  State  v.  Kennedy y  20  Iowa,  569;  State  v. 
Thompson,  9  Id.,  188;  State  v.  Benham,  23  Id.,  154;  State 
V,  Collins^  32  Id.,  36.  The  instruction  was  erroneous,  and 
we  cannot  say  that  it  was  not  prejudicial. 

Eeyebsed. 


62    15^ 

Rbinhabt  v.  Johnson  et  al.  "^  ^H 

1.  Eridenoe:  attobkbt  and  client:  confidential  communications. 

An  attorney  may  testify  against  a  client  in  regard  to  a  matter  with 
which  he  was  in  no  way  professionally  connected,  and  as  to  which  he 
did  not  obtain  his  knowledge  through  his  professional  relations  with  his 
client. 

2.  Sureties :  contbibution:  indemnity  to  one  iNtiiuu  to  bbnbfit  of 

ALL.  Where  one  of  several  sureties  receives  a  fund  by  way  of  indemnity, 
it  inures  Co  the  benefit  of  aU;  $mA^  it  appearing  from  the  evidence  herein 
that  plaintiff  has  been  indemfflled  to  the  full  extent  of  payments  made 
by  him,  he  is*not  entitled  to  recover  contribution  from  his  co-sureties. 
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Appeal  from,  Jasper  GireuU  Court. 
Wednesday,  December  5. 

On  the  sixteenth  day  of  September,  1875,  Loretta  Long, 
since  intermarried  with  one  Shropshire,  widow  of  Jesse  Long, 
deceased,  was  duly  appointed  administratrix  of  the  estate 
of  her  deceased  husband,  and  executed  a  bond  as  administra- 
trix, with  the  plaintiff  and  defendant  as  sureties,  in  the  sum 
of  $175,000.  In  the  settlement  of  the  estate,  the  said  Loretta 
Shropshire,  as  administratrix,  became  indebted  to  Alice  Long 
Hewitt  in  a  large  amount,  for  which  she  as  principal,  with 
the  plaintiff  and  the  above  named  defendants  as  sureties,  ex- 
ecuted to  Alice  L.  Hewitt  their  promissory  note,  upon  which, 
in  November,  1880,  judgment  was  recovered  for  the  sum  of 
$2,466.74  and  costs.  Execution  issued  upon  this  judgment, 
and  the  property  of  the  plaintiff  was  levied  upon,  and,  on 
the  ninth  day  of  July,  1881,  sold,  satisfying  the  judgment, 
which  then  amounted  to  $2,662.76. 

The  plaintiff  brings  this  action  against  defendants,  his  co- 
sureties, to  enforce  contribution.  The  plaintiff  is  a  brother 
of  Loretta  Shropshire.  The  defendants  claim  that  the  plain- 
tiff, enjoying  the  confidence  of  the  said  Loretta,  and  having 
full  knowledge  of  her  financial  condition,  and  that  she  was 
about  to  become  wholly  insolvent,  at  a  public  sale  of  personal 
property  of  said  Loretta,  in  October,  1877,  purchased  cattle 
and  other  stock  to  the  amount  and  value  of  $1,500,  for  the 
purpose  of  obtaining  indemnity  as  one  of  the  sureties  on 
said  administratrix's  bond,  for  which  he  has  not  paid,  and 
the  amount  of  which  he  still  holds  as  indemnity. 

The  defendants  further  claim  that,  by  way  of  further  in- 
demnity upon  said  administratrix's  bond,  the  plaintiff  drew  a 
check  upon  the  bank  of  Newton  for  $1,000  against  money 
of  the  said  administratrix  in  said  bank,  and  received  thereon 
the  sum  of  $1,000,  which  he  held  and  used  to  idemnify  him- 
self as  a  surety  upon  said  administratrix's  bond.     The  de- 
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fendants  further  claim  that  the  plaintiff,  as  surety  of  said 
Loretta  Shropshire  upon  a  stay  bond,  caused  certain  of  her 
real  estate  to  be  sold  upon  execution,  and  bid  in  by  his 
brother,  Jehu  Eheinhart;  that  afterward,  the  said  Loretta 
being  desirous  of  procuring  a  loan  upon  said  land  in  the  sura 
of  $4,250,  the  plaintiff  exacted  and  received  out  of  said  loan 
the  sum  of  $750,  for  a  reconveyance  of  said  laud  to  said 
Loretta,  and  that  said  sum  was  exacted  and  obtained  as  fur- 
ther indemnity  against  his  liability  upon  said  administratrix's 
bond.  The  defendants  insist  that  all  these  sums  inure  to 
their  benefit,  and  ask  that  the  cause  be  transferred  to  the 
equity  docket  for  a  proper  accounting. 

The  cause  was  transferred  to  the  equity  docket,  and  heard 
as  an  equitable  action  upon  depositions.  The  court  rendered 
judgment  against  each  of  the  defendants  for  $333.42,  and 
one-eighth  of  the  costs.     The  defendants  appeal. 

W.  Phillips  and  Ej/an  Bros.j  for  appellants. 

IT.  S.  Winslow  and  C.  E.  Roach^  for  appellee. 

Day,  Ch.  J. — I.  The  plaintiff  objected  to  all  the  testi- 
mony of  David  and  Eobert  Ryan,  on  the  ground  that  they 
^attoraey^nd*  ^®^®  incompetent  to  testify  to  any  matters  re- 
confldentiai  6pe<5ting  which  information  was  obtained  from 
commumca-  p|^jj^|.j£f  ^g  j^jg  attorney  and  confidential  ad- 
viser. These  witnesses  both  testify  that  they  were  not  the 
attorneys  of  plaintiff  with  reference  to  any  of  the  matters 
about  which  they  testified,  and  that  no  information  respect- 
ing such  matters  was  obtained  by  them  through  the  confi- 
dential relation  of  attorney  and  client.  From  a  careful 
examination  of  all  the  evidence,  we  are  satisfied  that  the  tes- 
timony of  these  witnesses  is  competent. 

II.  The  appellee  concedes  the  general  doctrine  contended 
for  by  appellant,  that  il*  one  of  several  sureties  receives 
2.  sureties:  a  fund  by  way  of  indemnity,  it  enures  to  the 
tion:  in-        benefit  of  all.     The   evidence  shows  that  at  a 

aemnity  to 

bSSiS^^iS.  sale,  in  October,  1877,  the  plaintiff  purchased 
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cattle  of  Mrs.  Shropshire  to  the  amount  of  $1,400,  and  that  he 
did  not  at  the  time  of  purchase  pay  or  execute  a  note  for 
them.  The  evidence  further  shows  that  in  March,  1877,  the 
plaintiff  drew  upon  the  bank  of  Newton  a  check  for  $1,000, 
which  was  paid  out  of  funds  belonging  to  Mrs.  Shropshire. 
It  further  appears  from  the  evidence  that  on  the  nineteenth 
day  of  February,  1878,  about  five  hundred  acres  of  land, 
owned  by  Mrs.  Shropshire,  was  sold  at  sheriff's  sale  upon  a 
judgment  on  which  the  plaintiff  was  surety  for  a  stay,  and 
bid  in  by  Jehu  Reinhart  on  behalf  of  plaintiff,  under  a  verbal 
agreement  that  if,  in  a  short  time,  she  could  obtain  money  to 
pay  the  bid  at  the  sale,  and  some  other  judgments  on  which 
Alexander  was  stay  surety,  Jehu  would  deed  thei  land  to  her, 
or  to  any  person  she  might  designate.  On  the  twenty- 
seventh  of  April,  Mrs.  Shropshire  obtained  a  loan  on  said 
lands  of  $4,250,  and,  as  a  condition  of  the  reconveyance  to 
her  of  the  lands  bid  in  by  Jehu,  Alexander  exacted  and  ob- 
tained out  of  the  loan  $750.  There  is  some  conflict  in  the 
evidence  as  to  the  consideration  upon  which  these  several  sums 
were  received.  The  plaintiff  insists  that  the  cattle  were  pur- 
chased and  held  to  indemnify  him  upon  his  liability  on  stay 
bonds  for  Mrs.  Shropshire;  that  the  check  was  drawn  in 
payment  of  money  of  his  wife's  which  he  had  let  Mrs.  Shrop- 
shire have;  and  that  the  consideration  of  the  $750  was  his 
release  of  a  contract  of  lease  of  the  premises.  From  a  care- 
ful reading  and  re-reading  of  the  evidence,  we  think  the  pre- 
ponderance of  the  evidence  shows  that  all  of  these  amount% 
when  exacted  and  received,  were  obtained  for  the  purpose  of 
indemnifying  the  plaintiff  against  a  liability  which  he  antici- 
pated would  fall  upon  him  on  account  of  Mrs.  Shropshire's 
bond  as  administratrix,  as  he  knew  she  was  in  failing  cir- 
cumstances, and  approaching  insolvency.  All  of  these  sums 
were  in  plaintiff^s  hands  at  the  date  of  the  rendition  of  the 
judgment,  and  they  amount  to  more  than  enough  to  satisfy 
it.  The  plaintiff,  being  indemnified  to  the  full  extent  of  the 
judgment,  is  not  entitled  to  contribution  from  the  defendants. 

Keyebsed. 
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1.  Promissory  Notes:  delivery  to  payee  without  axtthority. 
Where  defendant  executed  notes  and  a  mortf?age  for  the  purchase  price 
of  land  bought  of  plaintiff  through  his  agent,  but,  immediately  upon  the 
exchange  of  the  securities  for  the  deed,  defendant  objected  to  the  deed, 
because  it  was  not  a  deed  of  general  warranty,  whsreujion  it  was  agreed 
that  plain tifiTs  agent  should  hold  the  notes  and  mortgage,  and  that  he 
should  procure  a  regular  warranty  deed  for  the  defendant,  but  he  failed 
to  procure  such  deed,  and  deUvered  the  securities  to  plaintiff,  held  that 
plaintiff  had  no  right  to  tho  securities,  and  that  his  action  to  foreclose 
the  mortgage  was  properly  dismissed. 

Appeal  from  Franlclm  Circuit  Court, 

Wednesday,  December  5. 

Action  to  foreclose  a  mortgage  given  to  secure  certain 
promitsory  notes.  The  defendants  pleaded,  in  substance, 
that  the  transaction  out  of  which  the  notes  and  mortgage 
grew  was  never  consummated,  and  that  the  notes  and 
mortgage  never  took  effect.  There  was  a  decree  for  defend- 
ants.    The  plaintiff  appeals. 

IfoKemie  <&  Hemingway^  for  appellant. 
D.  TF.  Dow  J  for  appellee. 

ADAJtfs,  J. — ^The  defendant,  E.  A.  Smith,  entered  into  a 
negotiation  with  the  plaintiff,  through  his  agent,  one  Ells- 
worth, for  the  purchase  for  E.  A.  Smith's  wife,  the  defendant 
L.  B.  Smith,  of  eighty  acres  of  land.  The  price  was  agreed 
upon  and  certain  papers  drawn,  including  the  notes  and  mort- 
gage in  question.  A  deed  was  made  by  the  plaintiff,  running 
to  the  defendant,  L.  B.  Smith.  The  notes  and  mortgage 
passed  into  Ellsworth's  hands,  and  the  deed  passed  into  the 
hands  of  E.  A.  Smith,  who  was  acting  for  hjs  wife;  but,  im- 
meditely  upon  inspecting  the  deed,  he  objected  to  the  same. 
The  deed  contained  covenants  merely  of  special  warranty; 
that  is^  covenants  merely  against  the  grantor's  own  acts;  and 
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Smith  claimed  that  he  was  entitled  to  a  deed  with  full  cove- 
nants. Such  deed  was  never  given.  So  far  there  is  no  con- 
troversy. As  to  how  the  transaction  between  Smith  and 
Ellsworth  was  finally  left,  there  is  some  conflict  in  the  evi- 
dence. Smith  testified,  in  substance,  that  he  did  not  accept 
the  deed  offered;  that  it  was  agreed  that  it  should  not  be  re- 
corded, and  that  the  transaction  should  be  left  open  and  un- 
consummated,  and  that  Ellsworth  should  procure  a  deed  with 
full  covenants,  and  that  the  notes  and  mortgage  should  not 
be  delivered  to  Ware  until  such  deed  was  procured.  Ells- 
worth in  his  testimony  rebuts  Smith  to  ^me  extent.  He 
did  not  keep  the  notes  and  mortgage,  but  sent  them  to  Ware, 
and  testifies  in  substance  that  he  did  not  understand  that  he 
was  to  retain  them,  but  understood  that  the  transaction  was 
closed. 

We  are  satisfied,  however,  that  the  preponderance  of  the 
evidence  is  in  favor  of  the  defendants.  Ellsworth  in  his  tes- 
timony says:  "I  was  to  start  next  day  from  home  for  three 
months,  and  every  thing  was  closed  up  hurriedly.'^  Under 
such  circumstances,  we  can  easily  conceive  that  his  memory 
might  not  be  as  reliable  as  it  would  be  under  other  circumstan- 
ces, lie  says,  indeed :  "We  had  a  good  deal  of  talk  on  that  day 
about  it,  the  details  of  which  I  can't  recollect."  What  is  more, 
his  testimony  in  some  respects  corroborates  Smith.  He  re- 
members that  it  was  ascertained  at  the  time  that  Ware's  title 
was  only  a  tax  title;  that  Ware's  deed  was  not  satisfactory; 
that  it  was  submitted  to  an  attorney,  who  declared  that  it  was 
simply  a  quit  claim;  that  Smith  expected  to  get  a  good  title, 
as  he  claimed  that  he  was  paying  more  than  the  land  was 
worth;  that  there  was  a  good  deal  of  talk  about  a  warranty 
deed,  and  the  responsibility  of  Ware;  that  he  told  Smith  that 
Ware  was  a  large  land  holder  in  Iowa,  and  he  would  consider 
his  warranty  deed  good.  We  think  that  the  transaction  was 
not  consummated,  and  that  the  papers  drawn  passed  wrong- 
fully into  Ware's  hands,  and  did  not  take  efifect. 

Affibmed. 


Digitized  by  VjOOQ IC 


DECEMBER  TEEM,  1883.  161 


SUoott  y.  HcCarty. 


SiLCOTT    V.    McCaRTY. 

1,  Praotioe  in  Supreme  Court:  abstract  not  deitted.    The  state- 

mentB  of  an  abstract  which  is  not  denied  will  be  taken  as  true. 

2.  Tax  Becords :  pbbsumption  of  ebgulabitt  in.  Where  a  personal 

property  tax  appears  on  the  tax-list  of  a  certain  township,  it  will  be 
presumed,  in  the  absence  of  any  showing  to  the  contrary,  to  have  been 
placed  there  at  the  proper  time,  and  by  lawful  authority. 

Appeal  from  Warren  Circuit  Court. 

Wednesday,  December  5. 

Action  to  recover  upon  the  warranty  of  a  deed  for  land. 
The  cause  was  tried  to  a  jury,  and  a  verdict  rendered  for 
plaintiff  under  direction  of  the  court,  and  judgment  accord- 
ingly. Defendant  appeals.  The  facts  of  the  case  appear  in 
the  opinion. 

Todhwrvtcr  <&  HaHmary^  for  appellant. 

H.  MclTeiV'^  for  appellee. 

■/ 
Beck,  J. — I.     The  plaintiff  seeks  to  recover,  upon   the 

warranty  of  a  deed  executed  to  him  by  defendant,  the  amount 
paid  by  him  to  redeem  the  land  from  a  tax  sale. 

The  point  in  controversy  between  the  parties  involves  the 
validity  of  the  sale  of  the  lands  for  personal  taxes  levied 
upon  the  property  of  a  copartnership,  the  land  being  assessed 
to  one  of  the  partners,  and  the  tax  against  the  partnership 
property  being  transferred  to  the  partner  to  whom  the  land 
was  assessed,  and  who,  as  the  pleadings  show,  owned  it.  We 
gather  from  the  very  obscure  abstracts,  and  the  equally  ob- 
scure statement  of  facts  made  by  the  respective  parties,  that 
the  lands  were  probably  sold  at  the  same  sale,  as  well  for 
taxes  levied  upou  it,  as  for  the  personal  property  tax  of  the 
co-partnership,  and  that  probably  the  defendant,  after  ac- 
VoL.  LXII— 11 
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quiring  a  title  to  the  land  by  sheriff's  sale,  paid  the  amount 
due  upon  the  sale  arising  from  the  tax  on  this  land  itself, 
or,  in  other  words,  redeemed  from  the  tax  sale,  so  far  as  to 
pay  the  personal  tax,  with  interest,  penalty  and  costs,  assessed 
against  the  land.  But  these  doubtful  matters  do  not  control 
the  decision  of  the  case,  and  we  give  ourselves  no  concern 
about*them. 

II.  Defendant  contends,  as  we  understand  him,  that  this 
personal  tax  was  not  upon  the  tax  book  against  the  land  at 
the  time  of  the  sale,  claiming  that  it  appeared  in  the  tax 
book  to  be  among  the  taxes  of  a  township  other  than  the  one 
in  which  the  land  was  assessed.  In  other  words,  the  personal 
property  tax  was  found  in  the  tax  list  for  Washington  town- 
ship, while  the  real  estate  tax  was  in  the  list  for  White  Oak 
township.  The  amended  abstract  filed  by  plaintiff,  which  is 
not  denied,  and  therefore  must  be  taken  as  true,  shows 
that  the  tax  book  of-  White  Oak  township  exhibits  the 
sale  of  the  land  for  the  amount  of  the  personal  tax.  It  is 
evident  that  this  personal  property  tax  was  upon  the  tax 
list  of  that  township.  When,  by  whom,  or  Jijpw  It  was  placed 
there,  does  not  appear.  We  must  presume,  ill  the  absence 
of  any  showing  to  the  contrary,  that  it  was  idone  at  the 
proper  time  and  by  lawful  authority.  This  aspect  of  the 
case  dispenses  with  the  consideration  of  defendant's  objec- 
tions to  the  decision  of  the  court  below,  made  in  the 
rulings  upon  the  admission  of  evidence,  and  in  the  in- 
structions, which,  with  one  exception,  appear  to  be  based 
upon  the  position  that  the  personal  tax  does  not  appear  upon 
the  tax  book  of  White  Oak  township. 

III.  The  supervisors  ordered  the  amount  of  the  personal 
tax  to  be  refunded  to  the  holder  of  the  certificate  of  purchase  at 
the  tax  sale.  This  fact  is  made  a  ground  of  objection.  It 
is  disposed  of  by  the  consideration  that,  before  payment  wal 
made  under  this  order,  it  was  rescinded. 

It  is  our  opinion  that  the  judgment  of  the  circuit  court 
ought  to  be 

Affibmed. 
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Stephenson  et  al.  v.  Stephenson  et  al. 

Will:  suBSCRiBiNa  witness:  opinion  of  as  bvidbkcb.  Aeubscrib- 
ing  witness  to  a  will  shouM  be  limit^id  to  the  statement  of  facts,  and 
should  not  be  allowed  to  state  that  the  purpose  of  the  writing:,  and  of  al- 
lowing the  testator  to  sign  it,  was  to  quiet  him. 

:  PRACTICE  IN  pbobate  OP:  contestants  estopped.  Where  the 

contestants  of  a  will,  in  order  to  obtain  the  advantage  of  the  opening  and 

closing  of  the  case  to  the  jury,  admitted  that  the  will  was  properly  signed     |~^  iss' 

and  witnessed,  they  should  not  have  been  allowed  to  introduce  one  of 

the  subscribing  witnesses  to  testify,  in  contradiction  of  the  statement 

signed  by  her  at  the  end  of  the  wOl,  that  the  will  was  not  witnessed  at 

the  request  of  the  testator. 

:  UNDUE  influence:  evidence:  prior  declarations.    The 


declarations  of  the  testator,  made  sometime  prior  to  the  execution  of  the 
will,  to  the  effect  that  certain  of  the  legatees  named  in  the  will  were 
totally  wanting  in  natural  affection  for  him,  were  proper  to  be  considered 
with  other  evidence,  as  bearing  upon  the  question  whether  the  execu- 
tion of  the  will  was  procured  by  undue  influence. 

: : :  subsequent  declarations.    The  declarations 

of  the  testator  made  subsequent  to  the  execution  of  the  will,  wherein  he 
said:  "  I  don't  know  anything  about  it;  they  got  around  me  and  con- 
fuddled  me.  It  is  to  be  done  over  again,''  held  admissible,  not  as  show- 
ing undue  influence,  but  as  showing  the  effect  on  his  mind  of  whatever 
undue  influence,  if  any,  was  used  to  induce  him  to  execute  the  will. 

:  INSANITY  OF  TESTATOR:  BURDEN  OF  PROOF.    The  burden  of 


proof  of  insanity  in  the  case  of  a  will,  equally  with  that  of  a  deed  or  con- 
tract, is  upon  the  party  alleging  it,  and  who  claims  the  benefit  of  the 
fact  when  established. 

Appeal  from  Appanoose  Ci/rouit  Cov/rt. 

Wednesday,  December  5. 

The  proponents  presented  for  probate  the  last  will  and 
testament  of  Robert  Stephenson,  Sen.,  deceased.  The  con- 
testants admitted  that  Robert  Stephenson  signed  the  paper 
purporting  to  be  his  will,  and  that  the  same  was  properly 
witnessed,  but  they  resisted  the  probate  of  the  will  on  the 
ground  that  it  was  procured  by  fraud  and  undue  inflluence, 
and  that  the  testator  was  of  unsound  mind,  and  incapable  of 
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making  a  valid  will.  The  issue  was  tried  to  a  jury.  The 
contestants  claimed  to  have  the  burden  of  proof,  which  the 
court  conceded.  The  jury  returned  a  verdict  that  the  paper 
purporting  to  be  the  last  will  and  testament  of  Robert  Steph- 
enson, Sen.,  deceased,  is  not  his  valid  will,  and  should  not  be 
admitted  to  probate.     The  proponents  appeal. 

Miller  <&  Ooddard  and  Perry  c6  Townaend^  for  appellants. 

Tannehill  cfe  Fee  and  Vermillion  d:  Vermillion^  for  ap- 
pellees. 

Day,  Cn.  J. — I.     The  contestants  produced  as  a  witness 
Mrs.  M.  E.  Williams,  one  of  the  subscribing  witnesses  to  the 
1.  wnx ;  sub-  will,  and  asked  her  the  following  questions :  "  What 
iRss:"oi)Uaou  was  your  understanding  of  the  purpose  and  ob- 
deuce.  ject  01  makmg  or  writing  out  that  will?     At  the 

time  you  signed  the  will  what  did  you  suppose  was  the  pur- 
pose of  the  writing  and  allowing  the  old  doctor  to  sign  it  ?" 
These  questions  were  objected  to  as  immaterial,  irrelevant 
and  incompetent.  The  court  ruled  that  the  witness  might 
answer  the  questions  as  explaining  why  she  witnessed  it,  to 
which  ruling  the  proponents  excepted.  The  witness  answered: 
'*  I  thought  it  was  to  quiet  him — quiet  Dr.  Stephenson." 
This  testimony,  we  think,  was  improperly  admitted.  A  sub- 
scribing witness  should  testify  to  facts.  The  purpose  of  the 
execution  of  a  will  is  to  make  a  disposition  of  property.  It  is 
a  solemn  and  important  act.  A  subscribing  witness  ought 
not  to  be  allowed  to  testify  that  it  was  his  understanding  that 
it  was  done  merely  to  quiet  or  amuse  the  testator. 

II.     The  witness  was  asked  this  further  question:    "What 
is  your  impression  as  to  who  asked  you  to  sign  the  will  as  a 

2. :ppao-  witness  to  it?"     This  question  was  objected  to 

bate :  con-      for  the  reason  that  the  contestants  admit  the  exe- 

testants  

estopped.  cution  of  the  will.  The  objection  was  overruled, 
and  the  witness  answered:  '^  I  don't  remember  distinctly  who 
did  ask  me,  but  I  think  it  was  Mr.  Goddard."    The  witnesses 
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to  the  will  subscribed  to  a  statement  that  R.  Stephenson,  Sen., 
"  Signed  the  above  instrument  in  our  presence,  and  declared 
ill  presence  of  both  of  us  that  it  was  his  last  will  and  testa- 
ment, and  he  requested  us  both  to  sign  it  as  witnesses,  which 
we  do  in  his  sight." 

The  contestants,  in  order  to  obtain  the  advantage  of  the 
opening  and  closing  of  the  case,  admitted  that  Robert  Stephen- 
son signed  the  paper  purporting  to  be  his  will,  and  that  the  same 
was  properly  witnessed.  Having  obtained  the  advantage  of 
this  admission,  the  contestants  should  not  have  been  permit- 
ted to  introduce  testimony  tending  to  show  that  the  will  was 
not  witnessed  at  the  request  of  the  testator. 

III.  The  contestants  introduced  one  Mrs.  L.  A.  Beving- 
ton,  who  testified  as  follows:  *'  I  heard  him  say  his  children 
3. :un-    didn't  treat  him  right.     That  was  just  after  he 

dneinfluence:  •iij.x  i/»         ij»jtt 

evidence:  was  SICK,  aoout  two  ycars  betore  he  died.  He 
tions.  said  there  wasn't  any  of  his  first  children,  or  the 

children  by  his  first  wife,  who  cared  anything  for  him,  unless  it 
was  John.  He  believed  John  did."  The  proponents  objected 
to  this  testimony  as  immaterial  and  irrelevant.  The  objec- 
tion was  overruled,  and  of  this  action  the  appellant  complains. 
One  ground  of  objection  to  the  probate  of  the  will  was,  that  it 
was  procured  by  the  fraud  and  undue  influence  of  the  devisees. 
Tlie  testator  bequeathed  nearly  all  of  hid  property  to  Thomas 
and  John  Stephenson  and  Mary  Ann  Denoon,  his  children  by 
his  first  wife.  The  fact  that  he  formerly  regarded  two  of  these 
legatees  as  lacking  in  affection  for  him,  would  tend  to  show 
that  in  some  manner  his  feelings  had  undergone  a  change 
toward  them,  and  was  competent,  in  connection  with  the 
other  testimony,  upon  the  question  of  undue  influence. 

IV.  The  contestants  introduced  Rachel  Stephenson,  wife 
of  the  testator,  who  testified  that  a  day  or  two  after  the  execution 

^  of  the  will  "  he  asked  me — ^What  about  that  will? 

ieqoent^de-  ^  ®*^^ — ^  dou't  know  anything  about  it.  He  says — 
eundons.  — Neither  do  I:  They  got  around  me  and  con- 
fuddled  me.    It  is  to  be  done  over  again."   The  proponents  ob- 


4. 
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jected  to  this  testimony.  The  court  held  that  the  declara- 
tions of  the  testator  may  be  received,  not  as  showing  undue 
influence,  but  as  showing  the  effect  on  his  mind  of  whatever 
undue  influence,  if  any,  was  exerted  upon  him  to  procure  him 
to  execute  the  will.  The  ruling  of  the  court  is  in  harmony 
with  and  is  sustained  by  Bates  v.  Bates^  27  Iowa,  110. 

V.  The  court  instructed  the  jury  as  follows:  "A  will 
admitted  to  have  been  executed  and  attested  as  prescribed  by 

^ .  jj^_     law  (as  the  contestants  admit  in  this  case)  will  be 

SSJr?  biii^'  presumed  to  have  been  made  by  a  person  of  sound 
den  of  proof,  ^ind^  i^  the  absence  of  evidence  to  the  contrary. 
But  this  presumption  may  be  overcome  by  proof,  and,  if  tes- 
timony has  been  shown  in  this  case  which  counterbalances 
that  presumption,  then  the  burden  of  proof  is  on  the  propo- 
nents to  establish  by  the  weight  or  preponderance  of  the  evi- 
dence that  the  testator  was  of  sound  mind  when  he  executed 
the  will." 

The  court  refused  to  give  the  following  instruction  asked 
by  the  proponents:  "The  legal  presumption  is  in  favor  of 
sanity,  and,  on  the  issue  of  sanity  or  insanity,  the  burden  is 
upon  him  who  asserts  insanity  to  prove  it.  Hence,  in  a  doubt- 
ful case,  unless  there  appears  a  preponderance  of  proof  of 
mental  unsoundness,  the  issue  should  be  found  the  other  way, 
and  in  favor  of  the  execution  of  the  will."  There  is  a  con- 
flict of  authority  as  to  the  party  upon  whom  rests  the  bur- 
den of  proof  as  to  the  testamentary  capacity  of  the  testator. 
See  Abbott's  Trial  Evidence,  p.  113;  1  Redfield  on  The  Law 
of  Wills,  pp.  31,  51.  The  true  rule,  as  well  as  that  estab- 
lished by  the  weight  of  authority,  is,  we  think,  "that  the  bur- 
den of  the  proof  of  insanity  in  the  case  of  a  will,  equally  with 
that  of  a  deed  or  other  contract,  is  upon  the  party  alleging  it, 
and  who  claims  the  benefit  of  the  fact,  when  established." 
1  Redfield  on  Wills,  p.  32,  §  4.  This  is  the  rule  which  has 
been  adopted  by  this  court.  In  Matter  of  Will  of  Henry 
Coffman^  12  Iowa,  491.  The  contestants  insist  that  the 
question  was  determined  in  harmony  with  the  court's  instruc- 
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tion  in  Bates  v.  BateSy  27  Iowa,  110,  (1J.4,).  It  is  evident, 
however,  from  an  examination  of  the  opinion  in  that  case, 
thai  the  portion  of  the  instruction  which  seems  to  be  in  har. 
mony  with  that  given  in  this  case  was  not  drawn  in  question, 
and  was  not  directly  approved.  In  Weiier,v.  SulUvarij  68 
Iowa  260,  it  was  held  that  the  burden  of  proof  is  on  the  con- 
testants to  establish  undue  influence.  The  court  erred  in  the 
instruction  given,  and  in  refusing  the  one  asked. 

Ebvbssed. 


BoinoK,  Abm'b,  y.  The  Chicago,  Book  Island  &  Pacific 
Railway  Company. 
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1.  Bailroads:  injury  to  bbakeman:  mbgligbncb  in  "backing** 
TBAiN.  Wliere  a  brakeman,  when  about  to  make  a  coupling,  was 
aaihoiized  by  the  custom  in  sucli  cases  to  belieye  that  the  train  would 
not  be  "backed"  until  he  was  ready  and  should  so  signal,  it  was  negli- 
gence in  those  in  charge  of  the  train  to  "back**  it  without  such  signaL 

%  Contributory  Negligence :  dobs  not  nbcbssabily  dbfbat  bb- 
COYBBT.  The  contributory  negligence  of  the  person  injured  will  not 
excuse  the  other  negligent  party,  if  the  contributory  negligence  was 
known  to  him,  and  he  could  have  avoided  the  ii^jury  by  the  exercise  of 
reasonable  care. 

Appeal  from  Madison  Cireuit  CoyH. 

Wednesday,  Deoembeb  5. 

Action  to  recover  for  personal  injuries  sustained  by 
plaintiflPs  intestate  while  in  the  service  of  defendant  as  a 
brakeman,  which  resulted  in  his  death.  The  cause  was  tried 
to  a  jury  and,  upon  the  close  of  plaintiff's  evidence,  the  cir- 
cuit court  directed  the  jury  to  return  a  verdict  for  defend- 
ant)  whereon  a  judgment  was  entered.     Plaintiff  appeals. 

A.  JS.  Smalley  and  Bryan  c&  Bryan^  for  appellant. 

Wright^  Cumrmna  <&  Wright^  for  appellee. 
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Beck,  J. — I.  The  plaintiff's  intestate  was  in  the  em- 
ployment of  defendant  as  a  brakeman  npon  its  raih'oad.  In 
coupling  a  dining  car  to  the  "caboose''  of  a  freight  train,  to 
be  drawn  from  Atlantic  to  Council  Bluffs,  he  receive  injuries 
that  caused  his,  death.  The  "caboose"  had  a  "bumper"  of 
ordinary  construction,  and  the  dining  car  was  provided  with 
a  Miller's  coupler.  The  deceased  was  between  the  cars  when 
he  made  the  attempt  to  couple  them,  but  the  "bumper," 
upon  striking  Miller's  coupler,  slipped  aside  and  ran  under 
the  platform  of  the  dining  car,  crushing  deceased,  and  killing 
him  almost  instantly.  It  is  alleged  that  defendant's  em- 
ployes were  negligent  upon  various  grounds.  One  only  need 
be  mentioned,  namely,  in  signaling  the  person  in  cha,rge  of 
the  engine  to  move  backward  in  order  to  make  the  coupling, 
while  deceased  was  between  the  cars  preparing  therefor,  with- 
out a  signal  from  him. 

II.  The  evidence  shows  that,  prior  to  the  attempt  to 
couple  the  cars,  the  train  was  backed  and  stopped,  so  that  the 
1.BAILBOAM:  "caboose"  was  within  six  feet  of  the  dining  car 

bMSemun:  wheu  deceased  went  between  the  cars  to  make  the 
"baclS«^'^  coupling,  which  was  delayed  by  reason  of  diflS- 
*'*^'  culty  in  removing  a  coupling  pin,  and  the  neces- 

sity of  procuring  another.  The  evidence  tended  to  prove 
that,  in  making  a  coupling  of  cars  of  the  construction  of 
those  in  qi^estion,  the  person  charged  with  the  duty  usually 
stands  between  the  cars,  and  the  cars  are  moved  only  upon 
his  signals,  and  that  the  deceased  did  not  signal  or  in  any 
manner  direct  the  train  to  be  backed  when  he  received  the 
fatal  injury. 

The  circuit  court  directed  the  jury  to  find  a  verdict  for 
defendant,  upon  the  grounds  that  the  evidence  failed  to  show 
that  defendant  was  negligent,  and  did  show  that  the  deceased 
contributed  to  his  injury  by  his  own  negligence.  We  think 
in  this  ruling  there  is  manifest  error. 

III.  The  evidence  tends  to  show  negligence  of  defend- 
ant's employes  in  moving  the  train  without  the  direction  of 
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deceased.  Under  the  proof,  it  should  not  have  been  "backed" 
until  deceased  should  have  so  directed.  He  was  authorized 
to  Deiieve  ttiat  the  train  would  not  be  moved  until  he  was 
ready,  and  should  so  signal. 

But  it  is  urged  that  deceased  contributed  to  the  injury  by 
his  negligence  in  going  between  the  cars,  being  warned  of 
2.  coNTRTBu-  *^®  danger  by  a  fellow  employe.  If  this  posi- 
ge^"d^  tion  be  found  to  be  supported  by  the  evidence,  it 
Siyd^S*'  is  answered  by  the  consideration  that  the  evidence 
recovery.  tended  to  show  that  defendant's  employes,  who 
directed  the  train  to  be  moved,  had  knowledge  of  the  alleged 
negligence  of  deceased  in  going  between  the  cars.  Under  a 
familiar  rule  recognized  by  the  court,  contributory  negli- 
gence of  the  person  injured  will  not  excuse  the  other  negli- 
gent party,  if  the  contributory  negligence  be  known  to  him, 
and  he  could  have  avoided  it  by  the  exercise  of  reasonable  care. 
There  being  evidence  upon  the  questions  of  the  negligence 
of  the  parties,  and  the  knowledge  of  the  co-employes  of  the 
deceased  of  his  negligence,  if  he  was  guilty  of  any,  these 
questions,  under  repeated  rulings  of  this  court,  should  have 
been  submitted  to  the  jury. 

On  account  of  the  error  in  withdrawing  the  case  from  the 
jury,  the  judgment  of  the  circuit  court  will  be   reversed, 
and  the  case  will  be  remanded  for  a  new  trial. 
*c  '  Reveesed. 
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Cook  v.  Bsnson. 

1.  Nuisances :  babn  and  privt:  established  frontage  of  city  lots 
TO  BE  RB8PECTED.  When  lots  are  laid  oat  in  a  city  with  an  established 
frontage,  those  who  purchase  inside  lots  do  so  with  the  expectation  that 
the  owners  of  comer  lots  will  boild  in  accordance  with  the  established 
fronta^;  and  if  they  change  their  frontage,  and  so  build  as  to  cause  the 
rear  of  their  lots  to  abnt  upon  the  inside  lots,  equity  will  so  control  the  lo- 
cation of  their  out  buildings  as  to  prevent  them  from  interfering  with  the 
eigoyment  of  the  occupant  of  the  inside  lots. 

Ajfpeal  from  the  Cov/ncil  Bluffs  Superior  Court. 

Wednesday,  Deoembeb  5. 

This  is  a  proceeding  in  equity  for  a  decree  declaring  the 
defendant's  stable  and  privy  a  nuisance,  and  for  an  injunction 
perpetually  restraining  and  enjoining  the  defendant  from 
keeping  and  maintaining  the  same.  The  court  dismissed  the 
plaintiffs  petition.     The  plaintiff  appeals. 

Jdool  SimSj  for  appellant. 

Wright  <&  Baldwin^  for  appellee. 

Day,  Oh.  J. — ^The  location  of  the  plaintiffs  and  defendant's 
premises  is  indicated  by  the  accompanying  plat. 
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NORTH. 


g 


ALLEY. 


184  feet. 
WILLOW    AVENUE. 


SOUTH. 


As  shown  by  the  plat,  the  lots  were  so  laid  out  as  to  front 
west  on  Baldwin  Street.  The  defendant,  however,  owning 
two  lots,  one  of  which  abuts  on  Willow  Avenue,  on  the  south, 
erected  upon  the  south  lot  two  buildings  fronting  south,  and 
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thus,  in  effect,  changed  her  two  lots  from  a  west  to  a  south 
front,  causing  the  rear  of  the  lots  to  abut  upon  plaintiff's  lot. 
The  defendant  erected  her  barn  and  privy  within  a  few  inches 
of  the  north  side  of  the  north  lot,  and  about  twelve  feet  from 
the  plaintiff's  house.  Eespecting  the  location  of  the  buildings, 
Mrs.  Caroline  Cook,  the  wife  of  the  plaintiff,  testified  as  fol- 
lows: "The  south  windows  that  are  near  her  premises  are  ray 
bed  room  and  dining-room  windows,  buttery  and  kitchen 
windows,  also  a  dining-room  door  exactly  oposite  her  barn. 
Mrs.  Benson's  barn  and  privy  are  on  the  lot  adjoining  on  the 
south,  right  close  to  the  line  fence.  I  should  think  they  were 
ten  or  twelve  feet  from  our  house.  Her  barn  and  privy  are 
immediately  south  of  my  room  and  the  one  above  mine, 
which  is  also  a  sleeping  room.  The  dining-room  is  right 
back  of  my  room,  and  the  kitchen  is  right  back  of  that,  east, 
all  through  in  a  line  adjoining  her  lot." 

A  barn  and  privy  are  not  necessarily  nuisances,  but  they 
may  become  such  by  their  location  and  the  manner  in  which 
they  are  maintained.  Mrs.  Cook  further  testified :  '*I  have 
always  noticed  an  offensive  smell  arising  from  these  buildings, 
and  we  have  reported  it  again  and  again.  *  *  *  If 
the  doors  are  open  from  my  room  across  the  hall,  four  feet 
square,  into  the  parlor,  this  smell  goes  into  that.  The  south 
door  is  exactly  opposite  her  barn,  and  the  north  door  opposite 
that;  and  the  table  always  sits  between  these  doors;  there  is 
no  other  place  for  it.  We  have  been  •  hindered  seriously  by 
flies  and  effluvia  from  that  barn.  We  had  boarders  there  in 
the  summer  that  have  requested  that  the  door  be  shut  while  they 
were  eating."  Other  occupants  of  plaintiff's  house  testify 
that  they  have  noticed  offensive  smells  and  vapors  coming 
from  defendant's  bam  and  privy.  That  these  buildings  do 
occasion  offensive  and  annoying  smells,  which  are  very  notice- 
able in  the  plaintiff's  house,  is,  we  think,  established  by  a 
clear  preponderance  of  the  testimony. 

When  lots  are  laid  out  in  a  city  with  an  established  front, 
those  who  purchase  inside  lots  do  so  with  an  expectation  that 
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the  owners  of  corner  lots  will  build  in  accordance  with  the 
established  frontage.  They  do  not  expect  that  the  owners  of 
corner  lots  will  change  the  frontage,  and  cause  the  rear  of 
their  lots  to  abut  upon  the  adjoining  lots.  And,  if  they  do 
60,  equity  will  so  far  control  them,  in  the  location  of  their  out 
buildings,  as  to  prevent  them  from  materially  interfering  with 
the  enjoyment  of  adjoining  property.  The  defendant's  barn 
and  privy,  located  within  twelve  feet  of  the  plaintiff's  dining- 
room  door,  are  nuisances,  and  they  must  be  removed,  either 
to  the  east  end  or  to  the  south  side  of  lot  five,  as  this  defend- 
ant may  elect.  A  decree  will  be  entered  in  this  court  or  in 
the  court  below,  at  the  plaintiff's  option,  in  harmony  with 
this  opinion. 

Kevebsed. 


Beeson  v.  The  Chicago,  Eock  Island  &  PAomo  R't  Co. 

1.  Practice  in  Supreme  Court:  ekrob  not  ubobd  m  abgument 

KOT  coNsiDEKED.  A  CEuse  will  Dot  be  reversed  on  account  of  an  error 
which,  though  assififned,  is  not  alluded  to  in  the  argument. 

2.  Bailroads:  personal  injury:  ejectment  from  passenger  sta- 

tion. It  appears  from  the  evidence  in  thi»  case  that  plaintiff  was  a 
woman  of  ill-repute,  and  had  on  prior  occasions  conducted  herself  about 
the  defendant's  passenger  station  in  a  lewd  and  indecent  manner,  and 
that,  in  the  evening  of  a  certain  day,  at  a  time  when,  by  the  defendant's 
rules,  the  ladies'  waiting  room  was  closed,  and  several  hours  prior  to 
the  departure  of  the  train  on  which  she  said  she  was  about  to  travel, 
she,  by  some  artifice,  had  gained  adoiission  to  the  waiting  room,  and 
that,  for  misconduct  therein,  she  was  removed  by  the  police  at  the  re- 
quest of  defendant's  agent,  but  without  any  force  whatever;  and  it  was 
held  that,  if  plaintiff  was  entitled  to  a  verdict  at  all,  it  was  only  for 
nominal  damages,  and  a  verdict  for  $175  should  be  set  aside. 

Appeal  from  Polk  Circuit  Court. 
Wednesday,  December  6. 
Action  to  recover  damages  for  an  alleged  personal  injury. 


62  \m 
82  m 


Digitized  by  VjOOQ IC 


174  SUPREME  COURT  OF  IOWA, 

Beeson  v.  The  Chicaga,  Rock  Island  &  Pacific  B'y  Co. 

The  cause  was  tried  hy  jury,  and  a  verdict  of  $175  was  re- 
turned for  the  plaintiff,  upon  which  judgment  was  rendered. 
Defendant  appeals. 

T.  S.  Wrigkty  for  appellant. 

Baylies  <&  BaylieSj  for  appellee. 

RoTHBOOK,  J. — ^The  plaintiff  claims  in  her  petition  that  on 
the  evening  of  the  twenty-fifth  of  November,  1881 ,  she  went  to 
the  defendant's  passenger  station  at  Des  Moines,  for  the  pur- 
pose of  taking  a  train  over  defendant's  road  for  Grinnell, 
where  she  had  been  summoned  to  see  her  child  who  was  sick; 
that  when  she  arrived  at  the  station  the  ladies'  waiting  room 
was  locked,  and  she  was  compelled  to  occupy  the  gentlemen's 
room,  in  which  were  a  large  number  of  men,  many  of  whom 
were  smoking,  the  room  being  full  of  smoke,  and  warm  and 
offensive;  that  thereafter  one  of  defendant's  employes,  having 
charge  of  said  room,  unlocked  the  ladies  room,  and  permitted 
the  plaintiff  to  enter  the  same  with  other  ladies,  and  afterwards 
another  lady,  with  whom  plaintiff  had  no  acquaintance,  de- 
manded and  gained  admittance  into  said  room;  "that  thereafter, 
and  before  said  train  for  Grinnell  arrived,  and  while  plaintiff 
was  rightfully  in  said  room,  and  without  fault  on  her  part,  de- 
fendant's employe  caused  the  plaintiff  and  the  said  last  named 
lady — Mrs.  Brown — to  be  arrested  by  a  policeman,  and 
forcibly  ejected  from  said  waiting  room  and  depot,  and  to  be 
confined  in  the  jail  of  Polk  county  until  the  next  day,  when 
they  were  discharged. 

The  plaintiff,  and  the  woman  designated  in  the  petition  by 
the  name  of  Brown,  were  the  only  witnesses  examined  in 
behalf  of  the  plaintiff  to  prove  the  allegations  of  her  peti- 
tion. At  the  close  of  their  examination,  defendant  moved  to 
strike  from  the  evidence  all  that  part  touching  the  imprison- 
ment of  the  plaintiff  in  the  county  jail,  and  all  evidence  as 
to  the  arrest  of  the  plaintiff,  because  there  was  no  evidence 
showing  or  tending  to  show  that  any  officer,  employe   or 
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agent  of  defendant  caused  or  directed  the  arrest  and  im- 
prisonment.    The  motion  was  overruled. 

This  motion  should  have  been  sustained.  But  we  cannot 
ins^Sme"  reverse  the  judgment  because  of  this  ruling, 
not^i™'  ^^^  *^®  reason  that,  although  error  is  assigned 
SdereSr  thereon,  the  assignment  is  not  alluded  to  in 
the  argument. 

We  merely  allude  to  this  error  as  showing  that,  if  the 
motion  had  been  sustained,  it  would  have  divested  the  case  of 
much  that  afterwards  tended,  as  we  believe,  to  confuse  the 
jury,  and  result  in  a  verdict  which,  it  is  clear  to  our  minds, 
should  not  have  been  returned.  The  testimony  of  the  two 
witnesses  above  referred  to  did  not  show  that  any  employe  of 
defendant  ordered  the  arrest  or  imprisonment  of  plaintiff. 
The  most  that  can  be  claimed  from  this  evidence  is,  that  an 
employe  of  defendant  ordered  and  directed  the  police  to  remove 
the  plaintiff  and  the  other  witness  from  the  waiting  room. 

After  the  motion  was  overruled,  the  defendant  introduced 
its  evidence,  from  which  it  appears  that  the  plaintiff  and  her 
2.  RAIL-  witness  were  women  of  the  town,  well  known  to 
»ona??nj^:  the  police  as  street  walkers  and  prostitutes, 
irompas-  and  that  the  employe  at  the  station  who  or- 
staSSon.  dered   their  removal  had   before   that  seen  the 

plaintiff  at  the  station,  on  which  occasion  she  nsed  foul 
and  indecent  language  to  him,  and  that  plaintiff  "had  been 
loafing  about  the  room  several  days;"  that  the  defendant  had 
a  regulation  that  the  ladies'  waiting  room  should  be  closed  at 
seven  o'clock  in  the  evening,  and  it  was  sometimes  opened 
again  in  the  night,  and  sometimes  not  opened  until  morning, 
and  that,  upon  the  evening  of  the  alleged  wrong  and  injury 
upon  the  plaintiff,  the  room  was  locked  at  seven  o'clock,  and 
a  woman  with  two  children  were  admitted  to  the  room  a 
short  time  afterwards,  and  the  key  was  given  to  her,  with  di- 
rections to  admit  no  other  person.  The  plaintiff  by  some 
means  entered  the  room  at  the  same  time.  Afterwards  the 
woman  Brown  appeared  on  the  outside  and  demanded  ad- 
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mittance,  and  bj  some  means  she  effected  an  entrance.  A 
policeman  appeared  on  the  outside,  and  there  was  a  commo- 
tion in  the  room.  The  lady  with  the  children  was  crying 
and  protesting  that  she  did  not  want  to  stay  in  the  room  with 
such  characters,  and  the  employe  told  the  plaintiff  and  her 
witness  that  tliey  would  have  to  go  out.  They  refused  to 
go,  and  the  employe  then  ordered  the  police  to  put  them  out 
The  police  removed  Mrs.  Brown,  and  the  plaintiff  followed 
her  without  any  force.  In  fact,  she  stated  upon  her  exam- 
ination as  a  witness  that  she  was  not  touched,  and  that  no 
force  was  use  to  remove  her. 

There  is  no  evidence  in  the  case  which  in  the  least  degree 
tends  to  show  that  any  employe  of  the  defendant  acted  wan- 
tonly or  oppressively  in  ordering  the  removal  of  the  plaintiff 
and  her  witness.  The  evidence  all  tends  to  show  that  the 
person  who  had  charge  of  the  waiting  room  did  no  more  thaa 
order  the  removal  of  persons  whom  he  supposed  had  no  right 
to  remain  there.  And  it  is  very  questionable  whether  the 
plaintiff  had  any  right  to  be  or  remain  in  any  waiting  room 
of  the  defendant  at  the  time  she  was  ordered  to  go  out.  The 
train  upon  which  she  claimed  she  wanted  to  travel  was  not 
due  for  at  least  two  hours  after  the  occurrence  of  which  she 
complains.  It  may  be  that  a  respectable  woman  might  have 
been  justified  in  leaving  her  home  and  spending  from  two  to 
four  hours  in  the  waiting  room  at  a  passenger  station  in  the 
same  town,  to  take  a  train  in  the  night,  in  order  to  avoid 
walking  upon  the  streets  in  the  darkness.  But  the  evidence 
shows  that  plaintiff  was  not  that  kind  of  a  person. 

It  is  idle  to  claim  that  either  the  plaintiff  or  her  witness 
conducted  herself  as  became  a  respectable  woman.  They 
each  had  two  or  three  names  which  they  used  as  occasion  re- 
quired. The  woman  Brown  was  known  at  times  as  "Mis- 
souri Kate,"  and  the  plaintiff,  when  taken  to  the  police  station, 
gave  her  name  as  "Zora  Byers." 

The  jury,  in  answer  to  certain  special  interrogations,  found 
that  the  plaintiff  was  not  entitled  to  any  damages  for  her  ar- 
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rest  and  imprisonment.     Bat  they  found  that  she  was  entitled 
to  $176  for  being  removed  from  the  waiting  room. 

If  it  be  conceded  that  the  plaintiff  was  entitled  to  recover 
at  all  for  being  ordered  to  leave  the  room,  and  leaving  witli- 
out  any  assault  upon  her,  (a  proposition  which  we  need  not 
determine,)  there  was  no  evidence  in  the  case  which  warranted 
a  verdict  for  more  than  nominal  damages.  And  if  the  court 
had  sustained  the  motion  to  strike  out  the  evidence  as  to 
the  arrest  and  imprisonment,  there  would  have  been  no  occa- 
sion to  instruct  the  jury  upon  the  question  of  bodily  pain 
and  suffering  and  outrage  and  indignity  put  upon  her,  etc. 
"We  cannot  resist  the  conclusion  that  the  jury  must  have 
been  misled  and  confused  by  instructions  upon  a  state  of  case 
which  had  no  warrant  in  the  evidence.  If  they  were  not 
misled,  their  verdict  is  grossly  excessive,  under  the  facts  dis- 
closed in  this  record. 

We  have  not  alluded  to  the  assignments  of  error  in  detail, 
nor  pursued  the  order  of  the  arguments  of  counsel  in  the  dis- 
cussion of  the  case.  We  have  rather  given  our  views  upon  an 
examination  of  the  whole  record,  and  we  may  say  in  conlusion 
that  there  was  nothing  in  the  case  to  justify  the  jury  in  re- 
turning a  verdict  for  more  than  nominal  damages;  and  it  is 
exceedingly  doubtful  whether  the  case  was  entitled  to  even 
that  much  consideration. 

Revebasd. 
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1.  Tax  Salo:  redemption  from:  when  right  expires.  The  right  to 
I "^^178  redeem  land  sold  for  taxes  expires  in  ninety  days  after  completed  senrioe 
'^^  iVI>  ^^  ^®  notice  required  by  section  894  of  the  Code,  whether  the  deed  is 
128^221  then  executed  or  not. 

2.  :  NOTICE  TO  REDEEM  ON  PERSON  IN  POSSESSION:  WHAT  CONSTI- 
TUTES POSSESSION.  Where  land  sold  for  taxes  was  not  fit  for  cultiva- 
tion; and  was  not  occupied  by  any  one,  but  was  used  by  the  owner,  who 
lived  in  the  same  county,  for  a  timber  lot,  from  which  he  cut  timber  and 
got  his  wood  until  the  timber  and  wood  were  all  removed,  held  that  he 
was  in  possession  of  the  land  in  such  sense  as  to  be  entitled  to  personal 
service  of  the  notice  to  redeem  from  the  tax  sale,  under  section  894  of  the 
Code,  and  that  service  by  publication  only,  in  such  case,  was  not  suffi- 
cient to  cut  off  the  right  of  redemption. 

8.  Eridenoo:  "stub"  op  redemption  certificate:  ex  parte  entry 
THEREON.  The  "stub**  of  a  redemption  certificate,  kept  in  the  county 
auditor's  office,  is  a  * 'record**  belonging  to  that  office,  and  is,  by  section 
905  of  the  Code,  made  evidence  of  the  matters  which  appear  therein; 
but  an  entry  thereon  purporting  to  cancel  the  redemption,  because  in- 
advertently allowed  by  the  auditor  after  the  time  therefor  had  expired* 
cannot  bind  the  redemptioner,  without  his  acquiescence. 

4.  :  SECONDARY  SUFFICIENT  WHEN  NOT  OBJECTED  TO.     A  fact  may 

be  established  by  secondary  evidence  when  no  objection  is  made  and 
the  best  evidence  is  not  demanded. 

5.  Tax  Sale :  redemption  by  mortgagee.  One  who  has  a  mortgage  in- 

terest in  land  may  redeem  it  from  tax  sale,  and,  if  the  mortgagee  is 
dead,  his  administrator  may  redeem. 

6.  :  REDEMPTION  BY  ONE  OF  8EYERAL  LIEN  HOLDERS  INURES  TO 

BENEFIT  OF  ALL.  Where  several  i)er8ons  have  liens  upon  land  sold 
for  taxes,  and  one  of  the  lien  holders  redeems,  the  title  of  and  liens  on  the 
land  stand  and  exist  thereafter  in  the  same  manner  as  though  no  sale 
for  taxes  had  ever  been  made. 

Appeal  from  Wright  Ci/rouU  Cowrt. 

Wednesday,  December  6,  ^ 

The  plaintiff,  claiming  to  be  the  owner  of  certain  real 
estate  under  a  tax  deed,  commenced  this  action  to  restrain 
the  defendants  from  selling  the  same  under  execution  against 
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a  former  owner.    Judgment  for  defendants,  and  plaintiff  ap- 
peals. 

S.  M.  Weaver,  for  appellant. 

Zadd  and  Petereorij  for  appellee. 

Seevees,  J. — I.  The  validity  of  the  tax  deed  depends  upon 
the  question  whether  redemption  was  made  prior  to  the  ex- 
1  TAX  SALE-  P^^^^^^  ^^  ninty  days  after  completed  service  of 
fron™'when  ^®  notice  required  by  section  894  of  the  Code, 
right  expires,  rjij^^  notice  was  by  publication  in  a  newspaper, 
and  the  service  was  completed  by  making  the  required  affida- 
vit, on  the  25th  day  of  August,  1880,  and  filing  the  same  in  the 
office  of  the  county  treasurer.  The  redemption  is  claimed  to 
have  been  made  on  the  24:th  day  of  November,  1880,  which  was 
ninety-one  days  after  the  completed  service  of  the  notice.  The 
deed,  however,  was  not  executed  until  the  27th  day  of  No- 
vember, 1880.  But  the  right  to  redeem  expired  on  the  23d 
day  of  November,  1880,  whether  the  deed  was  executed  then 
or  not  PeavBon  'o.  Robinson,  44  Iowa,  413.  The  deed  is 
prima  faoie  evidence  that  the  notice  had  been  properly  and 
sufficiently  served  on  the  right  person.  Code,  §  897, 
Reed  v.  Thompson,  56  Id.,  455.  This  being  so,  the  burden 
is  on  the  defendant  to  show  that  it  was  not  so  served.  The 
statute  requires  the  notice  to  be  served  "upon  the  person  in 
possession  of  the  land,  and  also  upon  the  person  in  whose 

2. :  notice  name  the  same  is  taxed,  if  such  person  resides  in 

person  in       the  county  where  the  land  is  situated,  in  the  man- 

whatconsti-    ner  provided  by  law  for  the  service  of  original 
tiites  posses-  .      .^    ,      « 

»ion.  notices."     Code,  §  894. 

Under  the  foregoing,  if  the  person  in  possession,  or  to 
whom  the  land  is  taxed  at  the  time  the  notice  is  served,  re- 
sides in  the  county,  the  notice  must  be  personally  served  on 
him;  but  if  he  is  a  non-resident  of  the  county,  the  service 
may  be  made  by  publication  in  a  newspaper.  In  the  case  at 
bar,  the  notice  was  served  by  publication  only.    It  is  insisted 
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that  this  is  iiisafficient,  because  one  Dennison  was  in  posses- 
sion, and  the  land  was  taxed  to  him  at  the  time  the  notice 
was  served  as  above  stated.  We  are  unable  to  find  that  there 
is  any  evidence  tending  to  show  to  whom  the  land  was  taxed 
in  August,  1880.  The  evidence  as  to  any  one  being  in  pos- 
session of  the  land  is  as  follows:  "One  Dennison  owned  the 
land  at  the  time  it  was  sold  for  taxes,  and  he  then,  and  has 
ever  since,  resided  in  the  county  in  which  the  land  is  situated. 
Dennison  bought  the  land  for  a  wood  lot;  he  got  his  wood 
there  for  several  years,  and  conveyed  the  land  back  to  War- 
ren. No  one  lived  on  the  land  *  * .  It  Is  unfenced  brush 
land — timber  has  been  taken  off.  No  one  saw  Dennison  on 
the  land,  but  he  was  seen  hauling  wood  therefrom.  It  never 
was  occupied  nor  used  by  any  one  except  for  the  timber,  and 
since  that  has  been  taken  olf  nothing  has  been  done  on  it." 
When  Dennison  ceased  to  take  wood  or  timber  from  the  land 
does  not  certainly  appear.  The  land  was  evidently  unsuita- 
ble for  cultivation,  and  was  used  for  and  as  a  timber  lot.  The 
possession  of  Dennison  was  such  as  is  usual  in  such  cases. 
He  took  timber  therefrom  from  time  to  time  as  he  desired,  and 
such  use,  occupation  and  possession  was,  we  think,  sufficient 
to  put  any  one  on  inquiry  as  to  why  or  under  what  right  the 
possession  was  claimed.  As  Dennison  was  in  possession  at 
the  time  the  land  was  sold  for  taxes,  and  he  was  then  the 
owner,  his  possession  must  be  presumed  to  have  continued 
until  the  contrary  appears.  We  think  it  sufficiently  appears 
that  Dennison  was  in  "possession  at  the  time  the  foregoing 
notice  was  published,  and  that,  as  he  was  a  resident  of  the 
county,  it  should  have  been  served  on  him.  Because  it  was 
not,  the  right  of  redemption  was  not  cut  off. 

II.  The  defendants  claim  that  the  redemption  was  made 
by  Otis  Warren,  administrator.  The  county  auditor  was  a 
witness,  and  a  record  or  book  containing  the  redemption  from 
*"3lub"'l)f^re-  **^  ^^^^^  ^^^  brought  into  court  by  him,  and  the 
teati'l^r'"  defendants  offered  in  evidence  the  «stub'^  of  a  re- 
^ereolu*^^  demption  certificate  describing  the  land  in  contro- 
versy.    This  evidence  is  objected  to  as  incompetent,  and  be- 
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cause  it  is  a  record  not  known  to  the  law.  But  we  think 
otherwise.  It  is  a  "record  belonging  to  the  oflSce  of  the 
county  auditor,"  and  is  by  statute  made  evidence  of  the 
matters  stated  therein.  Code,  §  905.  The  "stub"  so  in- 
troduced shows  that  redemption  had  been  made  by  Otis  War- 
ren, administrator.  Across  the  face  of  the  stub  there  was 
written  the  following:  "This  redemption  canceled  by  reason 
of  the  time  specified  by  the  Code  of  Iowa  having  expired, 
and  that  fact  not  noticed  by  me  at  the  time  redemption  was 
made  or  being  made."  This  was  signed  by  the  county  audi- 
tor, and  is  dated  three  days  after  the  redemption  was  made. 
It  16  evident  that  the  party  making  the  redemption  is  not 
bound  by  this  action  of  the  auditor,  unless  he  or  his  agent 
acquiesced  therein  and  surrendered  the  certificate  and  received 
the  money  paid  as  for  redemption.  We  find  the  fact  to  be 
from  the  evidence  that  the  certificate  was  not  returned  or  the 
money  refunded. 

The  evidence  shows  that  Isaiah  Warren  at  one  time 
owned  the  land,  and  he  conveyed  to  Dennison,  who  exe- 
cuted a  mortgage  to  Isaiah  AVarren  to  secure  the  purchase 
money.  At  the  time  redemption  was  made,  the  mortgage 
was  in  force  and  unpaid.  The  mortgage  was  introduced  in 
evidence.     The  evidence  shows  that  Isaiah  Warren  is  dead, 

4. J         and  Otis  Warren  is  his  administrator.     It  is  ob- 

suflflcient        lected  that  this  evidence  is  insufficient  to  prove  the 

when  not  oh-  •'  -^  • 

jectedto.  fact  of  the  death  of  Isaiah  Warren,  or  that  Otis 
Warren  is  administrator.  JBut  as  no  objection  was  made  to 
the  evidence  introduced  in  the  court  below,  we  think  the  ob- 
jection now  made  that  it  is  not  the  best  evidence  comes  too 
late.  Of  course,  any  one  who  knows  the  fact  of  the  death  of 
a  person  may  testify  thereto;  and  a  witness  testified  that 
Isaiah  Warren  had  been  dead  for  several  years.  If  an  objec- 
tton  had  been  made,  there  was  record  evidence  of  the  appoint- 
ment of  an  administrator.     The  defendants  might  have  been 
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able  to  bring  in  the  record.     Otis  Warren,  administrator  of 
5.  TAX  sAui :   Isaiah  Warren,  had  the  riirht  to  redeem  because 

redemption  ^  ,  .11  t 

bymortgagee,  of  his  mortgage  interest  in  the  real  estate,  and 
we  find  that  he  did  so, 

III.  The  defendants  are  judgment  creditors  of  Dennison, 
and  this  judgment  is  a  lien  on  the  land.  The  redemption 
Ademption" by  ^^^^^  bj  Warren  will  inure  to  their  benefit. 
Sen  holdera^  When  the  redemption  was  made,  the  title  and 
benefit  o^au.  liens  on  the  land  thereafter  stood  and  existed  in 
the  same  manner  as  though  no  sale  for  delinquent  taxes  had 
ever  been  nxade, 

Affismsd. 


The  Amebioan  Eidobant  Co.  v.  Clabk  et  al. 

1.  Conveyanoo:  i70t  defeated  because  embodied  ik  a  coktb act.  It 

is  not  essential  that  a  deed  of  conveyance  ehould  follow  any  prescribed 
form  of  words ;  and  if  the  intention  to  convey  is  unmistakably  expressed, 
it  will  not  be  defeated  by  the  fact  that  the  instrument  also  partakes  of 
the  nature  of  a  contract. 

2.  :  CERTAINTY  IN  DESIGN ATiNO  GRANTEE.    Where  a  conveyance 

partakes  also  of  the  nature  of  a  contract,  and,  taking^  the  whole  instru- 
ment together,  there  can  be  no  uncertainty  as  to  the  person  to  whom  the 
conveyance  is  made,  it  will  not  be  defeated  simply  because  the  grantee 
is  not  formally  named  in  the  conveying  part  of  the  instrument. 

3. :  CERTAINTY  AS  TO  THE  LAND  CONVEYED.  Where  a  Convey- 
ance is  embodied  in  a  contract,  and  from  the  whole  instrument  it  dearly 
appears  what  land  was  intended  to  be  conveyed,  the  land  will  pass 
thereby,  though  not  particularly  described,  and  though  reference  to 
another  deed  may  bo  necessary  to  ascertain  the  particular  description 
thereof. 

Appeal  from  Kossuth  District  CovH. 

Thubsdat,  Deoehbeb  6. 

This  is  an  action  in  equity  to  quiet  title  to  certain  forty 
acres  of  land.  The  defendants  filed  a  general  demurrer  to  the 
petition,  which  the  court  sustained.     The  plaintiff  appeals. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  183 

Tbe  Americsa  Emigrant  Go.  v.  Clark  et  al. 
Sarvey  cfe  Davis^  for  appellant. 

Coolbaugh  <&  Calls  J.  Harry  Call  and  Whiting  8.  Clarhy 
for  appellees. 

Day,  Oh.  J. — The  plaintiff's  petition  is  as  follows: 

"1.  Tbe  plaintiff,  the  American  Emirgant  Company,  al- 
leges that  it  is  a  corporation,  created  by  and  existing  nnde* 
the  laws  of  the  state  of  Connecticut. 

"2.  Plaintiff  alleges  that  it  is  the  owner  in  fee  simple  of 
the  following  described  premises,  situated  in  Kossuth  county, 
Iowa,  to-wit:  The  east  half  of  the  northwest  quarter  of 
section  twenty -nine  (29),  in  township  ninety-seven  (97)  north, 
of  range  twenty-eight  (28)  west  of  5  th  P.  M. 

«3.  That  the  said  land  is  swamp  land,  within  the  mean- 
ing of  the  act  of  Congress  of  September  28,  1850,  and  was 
by  said  act  granted  to  the  state  of  Iowa. 

"4.  That  said  land  was  by  the  act  of  General  Assembly  of 
the  state  of  Iowa,  passed  January  13,  1863,  granted  to  the 
county  of  Kossuth,  and  thereafter,  on  the  17th  day  of  May, 
1867,  the  same  was  patented  as  swamp  by  the  state  of  Iowa 
to  the  county  of  Kossuth. 

"5.  That  the  said  land,  with  others,  had  by  the  selecting 
agent  of  Kossuth  county  been  selected  and  reported  as  swamp, 
and  thereafter,  on  the  8th  day  of  February,  1862,  one  Asa  C. 
Call  entered  into  a  contract  with  Kossuth  county  with  refer- 
ence to  the  swamp  lands  of  Kossuth  county,  by  virtue  where- 
of said  Call  was  to  receive  ono-fonrth  of  all  said  swamp 
lands. 

"6.  And  afterward,  on  the  28th  day  of  July,  1862,  in 
pursuance  of  said  contract,  the  lands  inuring  to  said  Call 
thereunder  were  designated  and  set  apart  to  him,  and,  among 
others,  the  land  in  controversy  was  designated  as  inuring  to 
said  Call,  and  thereafter,  on  the  first  day  of  September,  1862, 
the  said  county,  by  warranty  deed,  conveyed  said  land,  with 
others,  to  said  Asa  0.  Call,  and  said  deed  was  thereafter,  on 
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the  25tli  day  of  November,  1868,  filed  for  record  and  recorded 
on  page  267  of  book  4  of  the  records  of  deeds  of  Kossuth 
county,  Iowa. 

"And,  on  the  24th  day  of  March,  1866,  the  said  Asa  0. 
Call  made,  executed  and  delivered  his  deed  of  conveyance  to 
the  American  Emigrant  Company,  plaintiff  herein,  in  words 
and  figures  as  follows,  to-wit: 

"  ^Agreement  made  and  concluded  this  24th  day  of  March^ 
A.  D.  1866,  by  and  between  the  American  Emigrant  Com- 
pany, by  its  general  agent,  F.  C.  D.  McKay,  of  the  one  part, 
and  Asa  C.  Call,  of  the  county  of  Kossuth,  of  the  other  part, 
as  follows,  to-wit: 

« 'The  American  Emigrant  Company  are  the  owners  of 
three-fourths  of  the  swamp  and  overflowed  lands,  and  claim 
on  the  general  government  for  the  swamp  and  overflowed  lands, 
and  cash  and  scrip  indemnity  for  the  same,  of  the  county  of 
Kossuth,  in  the  state  of  Iowa.' 

"The  said  Call  has  a  contract  with  the  said  county  for  the 
remaining  fourth  of  all  the  swamp  and  overflowed  lands,  and 
cash  and  scrip  indemnity  for  the  same,  of  the  county,  and 
owes  the  county,  as  a  part  of  the  consideration  therefor,  about 
fourteen  hundred  dollars.  The  company  have  purchased  all 
of  said  Call's  interest,  and  agree  to  pay  him  therefor  the  fol- 
lowing prices,  on  the  terms  and  conditions  herein  specified: 
The  company  agree  to  pay  him  at  the  rate  of  thirty  cents 
per  acre  for  all  lands  and  indemnity  which  the  said  company 
shall  finally  realize  out  of  the  one-fourth  interest  claimed  by 
Call;  one  thousand  dollars  of  which  is  herewith  paid  to  said 
Call  in  a  draft  on  the  treasurer  of  the  company,  payable  sixty 
(Jays  after  sight,  the  receipt  of  which  is  hereby  acknowledged; 
fourteen  hundred  dollars  of  which  purchase  money  is  to  be 
by  the  company  reserved  out  of  and  from  the  money  to  be 
paid  the  said  Call,  to  enable  the  company,  in  whole  or  in  part, 
to  purchase  the  said  land  of  Kossuth  county,  in  case  the  said 
contract  between  Call  and  the  company  should  be  violated; 
and  the  balance,  if  any  there  be,  after  taking  out  the  said 
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twenty- five  hundred  dollars  of  the  purchase  money,  to  be  due 
and  payable  to  the  said  Call  as  soon  as  it  can  be  definitely, 
ascertained  what  amount  of  lands  are  acquired  by  the  com- 
pany out  of  Call's  interest.  In  case  there  should  be  a  delay 
in  the  final  settlement  with  the  Government,  or  any  parties, 
it  is  agreed  that  the  excess  of  the  purchase  money,  over  and 
above  the  said  twenty-five  hundred  dollars,  shall  be  paid  the 
said  Call  at  the  end  of  each  and  every  year  from  this  date, 
from  time  to  time,  as  the  title  to  the  lands  is  acquired  by  tlie 
company.  If  at  any  time  the  company  deem  it  necessary, 
the  said  Call  will,  upon  request,  make  and  execute  to  said, 
company  any  further  or  different  conveyance  of  his  interest 
in  said  lands,  with  or  without  lists,  and  will,  if  requested, 
release  to  the  county  or  the  company  all  claim  to  any  in- 
terest in  the  same  under  this  contract.  This  contract  is  to 
operate  as  a  conveyance  of  all  remaining  interest  of  what- 
ever character  which  the  said  Call  now  has,  or  may  hereafter 
acquire,  in  any  of  the  said  lands  or  claims  for  indemnity, 
(which  interest  and  claim  has  been  duly  examined  and  is  un-, 
derstood  by  the  company,)  by  virtue  of  his  contract  with  the 
county  before  alluded  to,  but  nothing  in  the  foregoing  instru 
ment  contained  shall  make  said  Call  personally  liable  in  case 
of  a  failure  of  title  to  any  of  said  land. 

"In  testimony  whereof  we  have  hereunto 
affixed  our  hands  this  twenty-fourth  day 
of  March,  1866. 

AflA  C.  Call. 

''State  of  Iowa  J  \ 
CovMy  of  Polk.  J     * 

"'On  the  24:th  day  of  March,  a.  d.  1866,  before  me,  Se- 
ward  Smith,  a  notary  public  in  and  for  said  county,  person- 
ally came  Asa  C.  Call,  personally  to  me  known  to  be  the  iden- 
tical person  whose  name  is  affixed  to  the  above  instrument  as 
grantor  and  maker  thereof,  and  acknowledged  the  execution 
thereof  to  be  his  yoluntary  act  and  deed  for  the  purpose 
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therein  expressed.  TVitness  my  hand  and  official  seal  the  day 
and  year  above  written. 

[seal.]  "Sewabd  SmTH,  Notary  Public''* — 

which  insti-ument  was  duly  filed  for  record  on  the  21st  day  of 
December,  186S,  and  recorded  in  book  4,  pages  283  and  284, 
of  the  deed  records  of  Kossnth  county,  Iowa. 

"That  the  land  in  controversy  had  not  been  sold  or  other- 
wise disposed  of  by  said  A.  0.  Call  at  the  time  of  making 
said  conveyance  with  the  plaintiff,  but  remained  to  said  Call, 
and  passed  to  plaintiff  under  the  operation  of  said  convey- 
ance. 

"9.  That  the  defendants,  as  plaintiff  is  credibly  informed 
and  believes,  make  some  claim  to  said  land  adverse  to  the 
estate  of  the  petitioner,  and  that  said  claim  is  based  upon  a 
quit  claim  deed  from  said  Call  to  defendant,  A.  D.  Clark, 
bearing  date  August  13, 1878,  and  recorded  August  13, 1878, 
in  book  11,  page  44,  of  the  deed  records  of  Kossuth  county. 

"10.  That  the  defendant,  Mary 'J.  Clark,  claims  under  a 
quit  claim  from  said  A.  D.  Clark,  of  date  January  23, 1879, 
which  deed  is  recorded  Jauuary  23,  1879,  in  book  11,  page 
554,  of  the  deed  records  of  Kossuth  county,  Iowa.  Where- 
fore plaintiff  prays  that  its  estate  in  said  lands  be  established 
as  against  the  adverse  claims  of  defendants,  and  that  the  de- 
fendants be  barred  and  forever  estopped  from  having  or  claim- 
ing any  right  or  title  to  the  promises  adverse  to  the  plaintiff, 
and  that  it  have  judgment  for  costs.'^ 

It  is  insisted  by  the  appellee  that  the  instrument  set  out 
in  the  foregoing  petition,  executed  by  Asa  C.  Call,  is  a  mere 
contract  for  a  conveyance,  and  not  a  conveyance  in  itself.  That 
1.  CONVEY-      it  does  partake  of  the  nature  of  a  contract  must  bo 

ancr:  not  * 

cauM^embod-  ^^^^^itted.  It  is  evident,  however,  that  it  was  in- 
led^ta  a  con-  tended  by  the  parties  to  it  to  operate  as  a  convey- 
ance. This  is  apparent  from  the  following  portion  of  the  in- 
strument :  "This  conti'act  is  to  operate  as  a  conveyance  of  all  re-' 
maining  interests  of  whatever  character  which  the  said  Call  now 
has  or  may  hereafter  acquire  in  any  of  the  said  lands  or  claims 
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for  indemnity,  by  virtue  of  his  contract  with  the  company  be- 
fore alluded  to."  It  is  not  essential  that  a  deed  of  conveyance 
should  follow  any  exact  or  prescribed  form  of  words.  If  the 
intention  to  convey  is  unmistakably  expressed,  that  intention 
will  not  be  defeated  by  the  fact  that  the  instrument  also  par- 
takes of  the  nature  of  a  contract.  The  instrument  in  ques- 
tion is  acknowledged  as  a  conveyance,  and  was  recorded  as 
such.  It  would  be  preferring  shadow  to  substance  to  refuse 
to  give  it  effect,  and  to  carry  out  the  evident  intention  of  the 
parties,  merely  on  account  of  its  failure  to  comply  with  the 
forms  usually  employed  for  such  purposes.  If  the  contract 
contains  the  other  requisites  of  a  conveyance,  it  ought  not  to 
be  denied  operation  as  such  merely  on  account  of  its  inform- 
ality. It  is  claimed,  however,  that  no  grantee  is  named  in 
the  instrument,  and  that  for  that  reason  it  cannot  operate  as 
a  conveyance.     The  contract  declares  that  it  is  an  agreement 

^ .  ^gj.,  made  and  concluded  between  the  American  Emi- 

S^iti^  ^^'  grant  Company  of  the  one  part,  and  Asa  C.  Call 
*'*'^**^  of  the  other  part,  that  the  company  have  pur- 
chased all  of  Call's  interest,  and  agree  to  pay  him  therefor 
*  ^*  at  the  rate  of  thirty  cents  per  acre,  one  thousand  dol- 
lars of  which  is  herewith  paid  to  said  Call  in:  a  draft  on  the 
treasurer  of  the  company,  and  if  at  any  time  the  company 
deem  it  necessary,  the  said  Call  will,  upon  request,  make 
and  execute  to  said  company  any  further  or  different  convey- 
ance, and  that  this  contract  is  to  operate  as  a  conveyance.  If 
the  question  should  be  asked,  to  whom  is  the  contract  to 
operate  as  a  conveyance?  there  could  obvir  usly  be  but  one 
answer,  viz:  to  the  company  with  which  the  contract  is  made, 
which  purchased  CalPs  interest  and  paid  him  therefor,  and  to 
which  Call  agrees  to  execute  a  further  or  different  convey- 
ance if  deemed  necessary.  Taking  the  whole  instrument  to- 
gether, there  can  be  no  uncertainty  as  to  the  grantee. 

The  cases  cited  by  appellee  upon  this  branch  of  the  case 
are  Drvry  v.  Foster^  2  Wall.,  24 ;  Paul  v.  Moody ^  7  Me.,  465 ; 
and  Garnett  v.  Garnett^s  Leasee,  7  Monroe,  (Ky.,)  546.    The 
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case  of  Drury  v.  Foster  has  no  application  to  the  question. 
In  Paul  V.  Moodyj  in  addition  to  there  being  no  grantee 
named  in  the  deed,  the  habendum  was  to  the  grantor  and  his 
lieirs,  which  constitutes  quite  a  material  defect.  In  Gamett 
V.  OarnetVa  Lessee^  there  was  a  relinquishment  of  all  right 
and  title  to  land,  but  nothing  appeared  anywhere  to  indicate 
to  whom  the  relinquishment  was  piade.  We  do  not  deem 
these  cases  in  conflict  with  the  views  above  expressed. 

It  is  further  insisted,  however,  that  the  instrument  does 
not  convey  the  property  in  controversy.  It  is  claimed  by  ap- 
pellee that  the  petition  alleges  that  the  land  in  controversy 

.  ^^^  was  conveyed  to  Call  on  the  first  day  of  Septem- 

[aiid^conv?y-  ^®^>  1862,  whereas  this  instrument  was  executed 
®^  on  the  24th  day  of  March,  1866,  and  refers  to  the 

lands  claimed  by  Call,  not  under  a  deed  of  conveyance,  but 
simply  under  contract  with  the  county.  It  is  evident,  how-, 
ever,  that  the  instrument  in  question  refers  to  all  the  swamp 
and  overflowed  lands  of  Kossuth  county,  except  the  three- 
fourths  already  claimed  by  the  plaintiflF.  The  petition  alleges 
that  in  pursuance  of  said  contract  the  county  conveyed  said 
lands  to  Call.  It  appears  from  the  allegations  of  the  petition, 
therefore,  that  the  lands  in  controversy  inured  to  Call  by 
virtue  of  his  contract  with  the  county,  and  the  instrument 
declares  that  it  is  to  operate  as  a  conveyance  of  all  remain- 
ing interests  which  Call  now  has  or  may  hereafter  acquire  by 
virtue  of  his  contract  with  the  county.  The  instrument  does, 
in  our  opinion,  under  the  allegations  of  the  petition,  embrace 
the  lands  in  controversy,  although  before  that  time  conveyed 
to  Call.  It  is  further  insisted  that  the  contract  is  so  indeflnite 
and  uncertain  in  its  description  that  it  cannot  operate  as  a 
conveyance.  The  contract  embraces  all  the  land  inuring  to 
Call  under  his  contract  with  the  county.  K  these  lands  were, 
as  the  petition  alleges,  and  as  the  demurrer  admits,  conveyed 
to  Call  on  the  first  day  of  September,  1862,  a  reference  to  this 
deed  will  render  certain  the  description  in  the  agreement  of 
24:th  March,  1866.  The  court  erred  in  sustaining  the  de- 
murrer.  Keversed. 
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Crosbib  et  al  V.  Thb  Chicago,  Iowa  &  Dakota  Railway 
Company  et  al. 

1.  Bailroads:  right  of  way  deed:  compliance  with  condition  op 
essential.  Where  plaintiflfe  conveyed  to  a  railway  company  the  right 
of  way  over  their  land,  in  consideration  of  the  location  and  construction 
of  a  line  of  railway  alonpr  a  contemplated  line,  held  that  the  grantee  of 
said  company  could  not,  by  virtue  of  such  conveyance,  use  such  right  of 
way  for  a  line  of  railway  which  did  not  conform  in  substance  to  such 
contemplated  line,  but  which  ran  in  a  different  direction. 

Appeal  from  Ha/rdin  Circuit  Cov/rt. 

Thursday,  December  6. 

This  is  an  action  to  recover  of  the  defendants  damages  for 
occupying  the  plaintiffs'  premises  by  the  defendant's  line  of 
railway.  The  court  sustained  a  demurrer  to  the  plaintiffs' 
reply,  and  rendered  judgment  for  the  defendants.  The  plaint- 
iffs appeal.     The  facts  are  stated  in  the  opinion. 

Brown  <&  Carney y  for  appellants. 

John  Porter^  for  appellees. 

Day,  Ch.  J. — On  the  ith  day  of  October,  1882,  the  plaint- 
iffs filed  their  petition  in  equity,  alleging  that  defendants  had 
commenced  constructing  their  railroad  over  the  plaintiffs' 
land,  and  had  not  procured  a  right  to  enter,  nor  condemned 
the  right  of  way,  and  praying  an  injunction  restraining  de- 
fendants from  constructing  their  road  over  plaintiffs'  land. 
A  writ  of  injunction  was  issued,  and  a  motion  was  made  to 
dissolve  it,  whereupon  it  was  stipulated  that  defendants  should 
execute  to  plaintiffs  a  bond  in  the  sum  of  twenty-five  hun- 
dred dollars,  conditioned  to  pay  whatever  damages  might  fin- 
ally be  awarded  plaintiffs  for  right  of  way;  that  upon  the 
filing  of  the  bond  the  temporary  injunction  should  be  dis- 
solved, and  defendants  be  permitted  to  proceed  with  the  con- 


Digitized  by  VjOOQ IC 


190  SUPREME  COURT  OF  IOWA, 

Crosble  et  al.  T.The  Chicago,  Iowa  &  Dakota  Bailway  Company  et  %L 

etruction  of  the  road,  and  that  plaintiflfe  might  amend  their 
petition,  and  make  their  action  one  at  law  to  recover  dam- 
ages, reserving  to  defendants  the  right  to  claim  under  their 
alleged  right  of  way  deed.  On  the  30th  day  of  October,  1882, 
the  plaintiffs  filed  their  amended  petition,  claiming  damages 
in  the  sum  of  five  thousand  dollars.  The  defendants 
answered,  alleging  that  on  the  16th  day  of  April,  1880,  the 
plaintiffs  executed  their  deed  in  writing,  granting  to  the  Iowa 
River  &  Eastern  Railway  Company,  and  its  successors  and  as- 
signs, the  right  to  construct  their  railway  across  plaintiffs' 
land.  A  copy  of  the  deed  referred  to  is  attached  to  the 
answer,  and  the  material  portion  of  it  is  as  follows: 

"  In  consideration  of  one  dollar  in  hand  paid  by  the  Iowa 
River  &  Eastern  Railway  Company,  and  the  further  consider- 
ation of  the  benefits  to  be  derived  by  the  public  and  myself 
in  the  location,  construction  and  operation  of  a  line  of  rail- 
way in  substantial  conformity  with  the  contemplated  line  of 
the  Iowa  River  &  Eastern  Railway  Company,  do  hereby  sell, 
grant  and  convey  to  said  Iowa  River  &  Eastern  Railway  Com- 
pany, its  successors  and  assigns,  the  right  of  way  through, 
over  and  across  the  land  hereinafter  described,  to-wit:  A 
strip  or  belt  of  land  fifty  feet  in  width  on  each  side  of  the 
center  line  of  said  railway,  whereon  the  same  may  be  definitely 
located  over  and  across  the  east  half  of  the  south  east  quar- 
ter of  section  seventeen,  etc.''  The  answer  further  alleges  that 
on  the  8tli  day  of  October,  1882,  said  Iowa  River  &  Eastern 
Railway  Company  conveyed  to  the  Chicago,  Iowa  &  Dakota 
Railway  Company,  defendants,  its  said  right  of  way,  and  all 
rights  and  privileges  conveyed  to  it  by  said  plaintiffs.  A  copy 
of  said  deed  is  attached  to  the  answer,  and  the  material  por- 
tion of  it  is  as  follows.  "Whereas  the  Iowa  River  &  East- 
ern Railway  Company,  a  corporation  heretofore  organized 
under  the  laws  of  Iowa,  for  the  purpose  of  constructing  a 
line  of  railway  as  provided  by  its  article  of  incorporation, 
*  *  *  *  and  whereas,  at  a  meeting  of  the 
stockholders  and  of  the  directors  of  said  Iowa  River  &  Eastern 
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Railway  Company,  held  on  the  11th  day  of  July,  a.  d.  1882, 
a  resolution  was  duly  adopted,  authorizing  and  directing 
proper  conveyances  to  be  made  of  all  and  singular  all  riglit 
of  way  and  other  property  then  owned  and  lield,  or  to  which  it 
had  any  right  or  interest,  to  the  Chicago,  Iowa  &  Dakota 
Railway  Company:  Now,  therefore,  the  said  Iowa  River  & 
Eastern  Railway  Company  hereby  sells,  assigns,  grants  and 
conveys  to  the  said  Chicago,  Iowa  &  Dakota  Railway  Com- 
pany, its  successors  and  assigns,  all  and  singular  all  lands,  lots, 
easements,  right  of  way,  maps,  plats,  field-notes,  profiles,  sur- 
veys, and  benefits  of  every  kind  and  nature,  real  and  personal, 
belonging  or  in  any  way  appertaining  to  said  Iowa  River  & 
Eastern  Railway  company  ;^ai;ic?^,  however,  that  said  Chi- 
cogo,  Iowa  &  Dakota  Railway  company,  its  successors  and 
assigns,  should  construct,  maintain  and  operate  its  proposed 
line  of  railway  in  substantial  compliance,  and  as  near  as  may 
be  practicable,  upon  the  line  contemplated  by  the  Iowa  River 
and  Eastern  Railway  company." 

The  plaintiffs  filed  a  reply  containing,  among  others,  the 
following  allegations:  "That  prior  to  April  16,  1880,  a  cor- 
poration, knovm  as  the  Iowa  River  &  Eastern  Railway  Com- 
pany, had  formed  a  preliminary  organization  to  construct  a 
railway  from  Eldora  southeasterly  to  some  railroad  having  an 
easterly  connection,  making  Eldora  and  Iowa  Falls  points  by 
its  charter.  That  said  Iowa  River  &  Eastern  Railway  Company 
did  not  construct  said  milroad,  or  do  more  than  to  partially  sur- 
vey their  route  and  procure  a  few  right  of  way  deeds.  Tliat 
afterward  this  defendant  was  organized  and  incorporated,  and, 
by  their  charter,  Iowa  Falls  is  not  made  a  point,  nor  does  it 
run  in  the  same  direction  as  the  line  of  the  Iowa  River  & 
Eastern  Railway  Company,  nor  are  they  the  lessees,  purchas- 
ers er  assignees  of  the  Iowa  River  &  Eastern  Railway  Com- 
pany, but  an  independent  company,  having  an  independent 
line  from  that  of  said  Iowa  River  &  Eastern  Railway  Com- 
pany. The  defendants  demurred  to  this  reply,  and  the  de- 
murrer was  sustained.  It  is  to  be  observed  that  the  plaintiffs' 
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deed  of  right  of  way  to  the  Iowa  River  &  Eastern  Rail- 
way Company  is  upon  consideration  of  the  benefits  to  bo  de- 
rived in  the  location,  construction  and  operation  of  a  lino  of 
railway  in  substantial  conformity  with  the  contemplated  line 
of  the  Iowa  River  &  Eastern  Railway  Company.  The  con- 
veyance  from  the  Iowa  River  &  Eastern  Railway  Company 
to  the  Chicago,  Iowa  &  Dakota  Railway  Company  is  upon 
the  proviso  that  the  said  Chicago,  Iowa  &  Dakota  Railway 
Company  shall  construct,  maintain  and  operate  its  proposed 
line  of  railway  in  substantial  compliance,  and  as  near  as  may 
be  practicable,  upon  the  line  contemplated  by  the  Iowa  River 
&  Eastern  Railway  Company.  A  compliance  with  these  con- 
ditions is  certainly  essential  to  the  right  of  defendant  to  claim 
the  right  of  way  under  the  deed  of  plaintiffs  in  question.  The 
reply,  however,  alleges  that  the  defendant  has  an  independ- 
ent line  from  that  of  the  Iowa  River  &  Eastern  Railway  Com- 
pany, and  one  which  does  not  run  in  the  same  direction.  Surely, 
an  independent  line,  running  in  a  different  direction,  is  not 
one  in  substantial  conformity  with  the  contemplated  line  of 
the  Iowa  River  &  Eastern  Railway  Company.  The  defend- 
ants insist  in  argument  that  the  line  is  constructed  upon  the 
contemplated  line  of  the  Iowa  River  &  Eastern  Railway 
Company.  But  the  reply  alleges  that  the  road  in  question 
is  not  so  constructed,  and,  for  the  purpose  of  this  appeal,  the 
demurrer  admits  the  truth  of  the  allegations  in  the  reply. 
The  court  erred  in  sustaining  the  demurrer. 

Rktebsed. 
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1.  Bailroads:  riohtofway:  dahagbs:  evibbngb.  The  land  in  ques- 
tion was  not  a  desirable  tract,  was  situated  more  than  two  miles  bejrond 
the  Hmits  of  the  city  of  Des  Moines,  and  was  approached  from  the  city 
by  way  of  Greenwood  Avenue,  but  lay  more  than  a  mile  from  that  avenue, 
and  eighty  rods  south  of  the  line  of  the  avenue  extended  westward.  On 
the  question  of  damages  to  plaintiff  caused  by  taking  the  right  of  way 
over  the  land,  heid  that  evidence  to  the  effect  that  Greenwood  Avenue 
was  a  good  road  by  which  to  approach  the  land  was  proper,  but  that  evi- 
dence as  to  the  superior  character  of  the  improvements  upon  said  avenue 
was  not  proper  to  be  admitted,  it  not  appearing  that  the  land  is  likely  to 
be  in  demand  in  the  near  future  for  residence  purposes. 

Appeal  from  Wa/rren  Circuit  Cov/rt. 

Thubsday,  Dbosmbeb  6. 

The  defendant,  in  locating  and  constructing  its  railroad, 
desired  the  right  of  way  across  a  tract  of  land  of  forty  acres, 
the  property  of  plaintiflT.  The  parties  not  being  able  to  agree 
upon  the  compensation  to  be  paid  to  the  plaintiff',  commis- 
sioners were  appointed  by  the  sheriff  of  Polk  county,  where 
the  land  is  situated.  The  commissioners  assessed  the  dam- 
ages at  the  sum  of  $500.  Both  parties  appealed  from  this 
assessment  to  the  circuit  court,  and,  on  defendant's  applica- 
tion, the  place  of  trial  was  changed  to  Warren  county,  where 
the  cause  was  ti'ied  by  jury,  which  resulted  in  a  verdict  for 
the  plaintiff  for  $964.50.     Defendant  appeals. 

Parsons  cfe  RunnellSj  for  appellant. 

Baylu-s  <&  BaylieSj  for  appellee. 

EoTHBOoK,  J. — I.  The  land  of  the  plaintiff  is  situated 
about  three  miles  and  a  quarter  from  the  court-house  in  the 
city  of  Des  Moines,  and  two  miles  in  a  direct  line  from  the 
city  limits,  and  two  miles  and  fifty-two  rods,  by  the  traveled 
road,  from  the  city  limits.  The  approach  to  the  land  from 
Vol.  LXII— 13 
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the  city  is  by  way  of  Greenwood  Avenue  to  the  fair  grounds, 
and  from  that  point  by  the  old  state  road  from  Des  Moines  to 
Council  BluflEs,  which  runs  partly  along  the  east  line  of  the 
land  in  controversy.  The  land  is  situated  one  mile  and  fifty 
rods  from  Greenwood  Avenue,  by  the  traveled  road.  The 
evidence  shows  that  the  premises  in  controversy  are  not  in  all 
respects  a  desirable  tract  of  land.  The  plaintiff  testified  that 
there  was  probably  an  acre  and  a  half,  at  a  creek  which  runs 
through  the  land,  that  could  not  be  cultivated,  and  that  four 
acres  of  the  northeast  corner  are  very  rough  and  steep.  Tlie 
land,  so  far  as  it  had  been  cultivated  at  all,  had  been  used  for 
market  gardening  and  the  raising  of  fruit;  and  the  taking  of 
the  right  of  way  destroyed  some  young  apple  trees  and  some 
strawberry  plants.  It  will  be  observed  from  the  foregoing 
statement  that  the  land  of  the  plaintiff  is  not  upon  nor  ad- 
jacent to  Greenwood  Avenue.  If  Greenwood  Avenue  were 
extended  west,  it  would  pass  eighty  rods  north  of  the  land. 

The  plaintiff,  while  upon  the  stand  as  a  witness,  was  asked 
to  describe  to  the  jury  what  character  of  highway  Greenwood 
Avenue  is,  and  "as  to  how  it  is  arranged,"  and  as  to  the  char- 
acter of  improvements  along  that  avenue,  and  how  it  was 
laid  out.  Another  witness  was  asked  substantially  the  same 
questions.  The  witnesses  were  allowed  to  state,  over  defend- 
ants objection,  that  said  avenue  was  graded  and  widened 
about  one  hundred  feet  three  years  before  that,  and  the  land 
along  the  avenue  was  laid  out  in  small  tract  for  residences, 
and  that  it  had  finer  improvements  upon  it  than  any  other 
street  running  out  of  Des  Moines. 

We  think  that,  in  view  of  the  whole  record  in  this  case,  tak- 
ing into  consideration  the  character  of  plaintiff's  land,  the  pur- 
poses for  which  it  had  been  used,  and  its  remoteness  from 
Greenwood  Avenue,  this  testimony  should  not  have  been  al- 
lowed to  go  to  the  jury. 

It  is  true  that  in  proceedings  of  this  character  it  is  compe- 
tent to  show  the  situation  and  general  surroundings  of  the 
land  to  which  the  controversy  relates,  whether  it  may  be  ap- 
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preached  by  good  or  bad  roads,  and  the  like.  And,  so  far  as 
the  testimony  related  to  Greenwood  Avenue  being  a  good 
road  from  Des  Moines  to  plaintiff's  land,  the  evidence  was 
proper.  It  was  also  proper  to  show  that  the  land  is  in  the 
vicinity  of  a  city,  because  this  usually  enhances  the  value  of 
lands.  But  this  evidence,  so  far  as  it  relates  to  the  fine  im- 
provements upon  the  avenue,  and  to  the  fact  that  the  adjacent 
lands  had  been  lard  out  into  small  tracts,  appears  to  us  to  have 
been  an  effort  upon  the  part  of  the  plaintiff  to  present  to  the 
jury  the  idea  that  his  land  was  especially  valuable  for  the 
same  purpose.  The  plaintiff^'s  land  had  not  been  in  demand 
for  mere  residence  purposes,  and  there  is  nothing  in  the  record 
to  show  that  it  will  be  in  such  demand  in  the  near  future, 
*and  it  is  present  value  and  adaptability  which  determines  the 
compensation  to  the  owner  in  proceedings  of  this  character. 

We  have  examined  this  record  through  with  care,  and  have 
to  say  that  we  cannot  hold  that  this  error  was  without  preju- 
dice. The  amount  of  the  verdict,  and  the  great  differences 
between  the  witnesses  as  to  the  damages  to  the  plaintiff's  land, 
lead  us  to  think  that  the  fact  that  land  on  Greenwood  Avenue 
was  very  valuable  had  much  to  do  in  moulding  the  judgment 
of  some  of  the  witnesses,  who  testified  that  the  difference  in 
the  value  of  the  land  before  and  after  the  a^^propriation  of  the 
right  of  way  was  from  $2,000  to  $2,500. 

It  is  unnecessary  to  examine  the  other  alleged  errors.  It 
may  be  proper  to  say,  however,  that  we  find  no  error  in  the 
instructions  given  by  the  court  to  the  jury. 

Reversed. 
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Williamson  et  al.  v.  Wachenheim  et  al. 

1.  Original  Notice :  bbbvice  by  pcblicatiok  :  retrial.  Where  the 
service  of  the  original  notice  is  by  publication  only,  x>artie8  legally  rep- 
resenting the  defendant  may  have  a  retrial  of  the  caate,  upon  applica- 
tion made  therefor  within  two  years  afler  judgment.  Code,  §  2877.  In 
this  case,  where  the  title  to  real  estate  was  involved,  the  widow  and 
children  of  the  defendant  were  entitled  to  such  retrial. 

Appeal  from   Warden  Di8t?uct  Court. 

Thursday,  December  6. 

Action  in  equity  to  set  aside  a  conveyance  of  real  estate  by 
the  defendant,  Waclienheim,  to  one  Mattes,  on  the  ground 
that  it  was  made  to  hinder  and  delay  creditors.  The  relief 
asked  by  the  plaintiffs  was  granted,  and  the  defendants 
appeal. 

J,  JS.  BarcToft^  for  appellants. 

Henderson  <&  Berry ^  for  appellees. 

Seevers,  J. — I.  The  plaintiffs  procured  personal  service  on 
Waclienheim,  and,  by  publication  on  Mattes,  a  decree  by  de- 
fault was  rendered.  Mattes  was  dead  when  the  action  was 
commenced.  Shortly  after  the  decree  was  rendered,  the 
widow  of  Mattes  obtained  knowledge  thereof,  and  in  her  own 
name,  and  in  the  names  of  her  children  as  heirs  at  law  of  Mat- 
tes, intervened  in  the  action,  and  in  substance  asked  that  it  be 
retried,  and  her  title  to  the  property  in  controversy  quieted. 
To  this  petition  there  was  an  answer  filed,  and  the  cause  was 
heard  on  the  evidence  introduced  by  the  parties. 

Counsel  for  the  appellees  insist  that,  as  the  petition  of  inter- 
vention was  not  filed  until  after  final  decree,  it  was  filed  too  late, 
and  that  the  interveners  could  only  have  their  rights  adjudi- 
cated by  an  original  petition  in  equity.  The  service  on  Mat- 
tes  was  by  publication  only,  and  the  statute  gives  a  party,  or 
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any  person  legally  representing  him,  a  right  to  have  the 
action  retried,  if  an  application  therefor  be  made  within  two 
years  after, the  rendition  of  the  decree.  Code,  §  2877.  In 
our  opinion  the  proper  remedy  was  pursued. 

II.  Counsel  for  the  appellees  further  insist  that  the  facts 
are  the  same  as  in  Williamso^i  v.  Wachenheim^  58  Iowa, 
277;  and,  as  the  conveyance  in  that  case  was  held  to  be 
fraudulent,  the  same  result  must  follow  in  this  case.  The 
claimed  proposition  is  to  an  extent  true.  As  to  Wachenheim 
the  conveyances  in  both  cases  may  be  considered  to  be  fraud- 
ulent. In  the  cited  case,  it  was  found  that  Boehler  had  knowl- 
edge of  the  fraud  and  participated  therein.  We  are  unable 
to  find,  after  a  careful  examination  of  the  evidence  by  each 
of  us,  that  Mattes  had  such  knowledge,  or  participated  in  the 
alleged  fraud.  We  deem  it  unnecessary  to  state  the, evidence, 
or  the  reasons  for  our  conclusions,  and  such  is  not  our  custom. 

The  cause  will  be  remanded  to  the  district  court  with  di- 
rections to  enter  a  decree  in  accord  with  this  opinion,  or  either 
party  can  have  a  decree  in  this  court. , 

KSVEBSED. 


SCHUOHART  V.  LaMMET. 

1.  Venue:  change  of  from  ciRcurr  to  distbict  court:  jmiisDiCTioN. 
The  circuit  court  has  exclusive  jurisdiction  of  all  appeals  from  justices 
of  the  peace  ia  civil  cases.  Code,  §  162.  Hence,  when  it  is  desired  to 
change  the  place  of  trial  of  such  appeal,  it  must  be  removed  to  the  cir- 
cuit court  of  another  county,  and  not  to  the  district  court  A  removal 
to  the  district  court  can  be  had,  under  section  2592  of  the  Code,  only  in 
oaaes  of  which  the  courts  have  concurrent  jurisdiction. 

Appeal  from  Dallas  District  Gov/rt. 

Thursday,  December  6. 

Action  commenced  before  a  justice  of  the  peace  to  recover 
the  possession  of  specific  personal  property  consisting  of 
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wine  and  beer,  and  certain  kegs  containing  the  same.  The 
defendant,  among  other  things,  pleaded  that  he  was  marshal 
of  the  incorporated  town  of  Perry,  and  that  he  had  seized  the 
property  in  controversy  nnder  legal  process  issued  under  and 
in  pursuance  of  an  ordinance  of  said  town  and  the  statutes  of 
the  state.  There  was  a  trial  before  the  justice,  and  judgment 
for  plaintiff.  Thereupon  the  defendant  appealed  to  the  cir- 
cuit court,  where  the  plaintiff  filed  a  motion  to  change  the 
place  of  trial,  on  the  ground  that  the  judge  of  the  circuit  court 
was  so  prejudiced  against  the  plaintiff  that  he  could  not  ob- 
tain a  fair  trial.  The  motion  was  sustained,  and  the  cause 
transferred  to  the  district  court,  in  which  court  the  defendant 
filed  a  motion  to  remand  the  cause  to  the  circuit  court  on  the 
ground  that  the  district  court  did  not  have  jurisdiction  of  the 
subject  matter.     The  motion  was  overruled. 

The  plaintiff  moved  the  court  for  judgment  in  his  favor  on 
the  pleadings,  which  was  overruled.  Thereupon,  "  by  agree- 
ment of  counsel  in  open  court,  it  is  ordered  that  this  cause 
stand  continued  to  such  time  as  will  enable  the  parties  to  ob- 
tain the  opinion  of  the  supreme  court  upon  the  legal  ques- 
tions involved."  Certain  questions  have  been  propounded 
upon  which  the  opinion  of  the  supreme  court  is  asked.  Both 
parties  appeal. 

Barcroft^  Bowen  <&  Sickmon  and  Cardell  <&  Shortleyy  for 
plaintiff. 

H,  A.  Hoyt  and  North  &  Barr^  for  defendant 

Seevers,  J. — Among  the  questions  certified  for  our  con- 
sideration is  one  in  substance  as  follows:  Has  the  district 
court  jurisdiction  to  try  and  determine  a  replevin  cause  under 
the  circumstances  above  stated?  This  is  the  only  question  we 
feel  caHed  on  to  determine. 

The  circuit  court  has  "exclusive  jurisdiction  in  all  appeals 
and  writs  of  error  from  inferior  courts,  tribunals  or  officers." 
Code,  §  162,     A  change  in  the  place  of  trial  in  a  civil  action 
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may  be  had  when  certain  specified  grounds  therefor  exist. 
Code,  §  2590.  "  Whenever  the  change  shall  be  granted  on 
account  of  the  prejudice  or  disability  of  the  judge,  the  action 
shall  be  transferred  to  the  district  or  circuit  coart  of  the  same 
county,  unless  objections  exist  as  to  both  judges,  in  which 
case  it  shall  be  transferred  to  the  most  convenient  county  in 
some  other  district  or  circuit."  Code,  §  2592.  It  is  under 
this  statute  that  it  is  insisted  that  the  district  court  obtained 
jurisdiction.  But  how  can  this  be  so,  if  the  circuit  court 
has  exclusive  jurisdiction?  The  two  statutes  or  sections  of 
the  Code  must  be  construed  so  that  both  can  stand  and  have 
force  and  efiect.  If  the  district  court  has  jurisdiction,  the 
circuit  court  does  not  have  exclusive  jurisdiction,  and  yet  the 
statute  expressly  declares  that  it  has.  It  will  be  observed 
that  the  jurisdiction  of  the  circuit  court  under  the  statute  is 
not  confined  to  original  jurisdiction,  but  that  its  jurisdiction 
of  the  case  or  subject-matter  is  exclusive.  The  case,  there- 
fore, must  be  determined  in  and  by  the  circuit  court.  Sec- 
tion 2592  of  the  Code  must,  therefore,  be  construed  as  refer- 
ring to  and  embracing  cases  in  which  both  courts  have  con- 
current jurisdiction,  and  not  to  those  where  either  court  has 
exclusive  jurisdiction.  This  construction  gives  force  and  ef- 
fect to  both  sections  of  the  Code.  When  the  change  was 
granted,  it  should  have  been  sent  to  some  other  circuit  court, 
and  the  district  court  erred  in  taking  jurisdiction  of  the  case. 
These  views  are  in  accord  with  the  following  cases :  McKinney 
V.  Wood,  35  Iowa,  167;  Keniston  v.  Hewitt j  48  Id.,  679; 
Boston  V,  Fleminy^  51  Id.,  305;  Cerro  Oordo  County  v. 
Wright  County^  59  Iowa,  485. 

As  the  district  court  did  not  have  jurisdiction  of  the  cause, 
it  did  not  have  the  power  to  call  upon  us  to  determine  the 
other  questions  submitted.  The  cause  will  be  remanded  to 
the  district  court,  with  direction  to  sustain  the  motion  and 
remand  the  cause  to  the  circuit  court  for  disposition  in  ac- 
cordance with  this  opinion. 

Revebsed. 
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82    2001 

*^^  •*-•  MoClatchey  v.  Finley  bt  al. 

I.  Costs  on  Counter-olaim :  effect  of  offbb  to  confess  jxtdomsnt 
ON  PETITION.  Where  the  action  was  upon  a  promissoiy  note,  and  the 
defendants  pleaded  a  counter-claim,  and  afterwards  offered  to  confess 
judgment  for  an  amount  less  than  was  adjudged  them  upon  the  trial, 
and  the  trial  involved  only  the  issues  raised  by  the  counter-claim,  which 
were  found  in  defendants*  favor,  held  that  defendants  were  entitled  to 
judgment  for  all  costs  made  upon  the  trial  of  these  issues,  and  that 
their  insufficient  offer  to  confess  judgment  was  in  no  way  connected  with, 
and  did  not  affect,  this  right. 

Appeal  from  Dallas  Circuit  Court. 

Thubsday,  December  6. 

Upon  the  issues  joined,  the  plaintiff  recovered  a  judgment; 
but  the  defendants  filed  a  motion  to  tax  certain  costs  to  the 
plaintiff,  which  was  overruled,  and  defendants  appeal. 

Cardell  cfe  Shortley^  for  appellants. 

n.  A.  Hoyt^  for  appellee. 

Seevebs,  J. — The  action  was  on  a  promissory  note,  the  ex- 
ecution of  which  was  admitted  in  the  answer.  The  defend- 
ants pleaded  a  partial  failure  of  consideration,  and  also  a 
counter-claim.  Just  prior  to  commencing  the  trial,  the  defend- 
ants offered  to  confess  judgment  for  $125,  which  the  plaintiff 
refused  to  accept.  The  jury  found  for  the  plaintiff  in  the  sum  of 
$131.15,  but  the  issues  as  to  the  failure  of  consideration  and 
counter-claim  were  found  in  favor  of  the  defendants.  There- 
upon the  defendants  moved  the  court  to  tax  certain  costs  to 
the  plaintiff,  which  was  overruled,  and  the  following  question 
has  been  certified  upon  which  the  opinion  of  the  supreme 
court  is  desired :  "  Whether  in  an  action  wherein  the  plaint- 
iff sues  on  a  promissory  note,  the  execution  of  which  defend- 
ants admit  in  their  answer,  and  plead  two  separate  counter- 
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claims,  to  which  plaintiff  replied,  denying  the  Bame^  but  on 
which  the  defendants  were  successful,  and  defendants  before 
the  trial  made  an  offer  to  allow  judgment  to  be  rendered 
against  them  in  favor  of  the  plaintiff  for  an  amount  less  than 
was  found  due  the  plaintiff  by  the  jury,  which  offer  plaintiff 
refused  to  accept,  did  the  defendants  by  making  said  offer 
waive  their  right  to  have  the  costs  of  the  trial  of  the  issues 
joined  on  said  counter-claim  taxed  to  the  plaintiff  ? " 

If  no  offer  to  confess  judgment  had  been  made,  the  costs 
incurred  on  the  issues  found  in  favor  of  the  defendants  should 
have  been  taxed  to  the  plaintiff.  Code,  §  2933.  Hall  v. 
Clayton^  42  Iowa,  526;  Judd  <&  Co,  v.  Day  BrotherSy  60 
Id.,  249.  The  circuit  court  seems  to  have  been  of  this  opinion, 
but  concluded  that  the  defendants,  by  making  the  offer  to 
confess  judgment,  waived  their  right  to  costs,  no  matter  what 
the  jury  might  find  as  to  the  issues  involved,  if  the  offer  to 
confess  was  insufficient  in  amount. 

"We  do  not  think  this  is  so.  If  the  offer  to  confess  judg- 
ment was  sufficient  in  amount,  then  the  defendants  were  en- 
titled to  costs,  no  matter  whether  the  issues  were  found  in 
their  favor  or  not.  But,  as  the  offer  was  insufficient,  it'has  no 
effect  on  the  question  of  costs.  As,  however,  the  issues  were 
found  in  favor  of  defendants,  they  are  entitled  to  costs,  on  the 
ground  that  they  were  successful  as  to  the  only  matters  liti- 
gated in  the  determination  of  which  the  costs  were  incurred. 

The  offer  to  confess  judgment,  as  it  affects  costs,  and  the 
determination  of  the  issues  affecting  the  same  thing,  are  two 
independant  matters,  which  have  no  connection  with  each 
other,  and  the  right  to  costs  under  one  has  no  bearing  on 
such  right  under  the  other. 

As  we  understand  the  question  certified,  it  must  be  an- 
swered in  the  negative;  that  is,  nothing  was  waived  by  the 
offer  to  confess. 

Hbyebssd. 
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American  &  Co.  v.  Frank  et  al. 

1.  Assignment  for  Benefit  of  Creditors :  time  of  dbliyering  and 

FILING  deed:  presuxption.  Where  it  becomes  material  to  deter- 
mine whether  a  deed  of  assijpiment  was  delivered  prior  to  the  levy  of 
an  attachment,  it  may  be  presumed,  in  the  absence  of  any  showingf  to 
the  contrary,  that  the  deed  was  delivered  to  the  assignee  thirty  seconds 
before  he  caused  it  to  be  filed  for  record  in  the  recorder's  office. 

2.  :    DELIYERT  OF  deed:    WHAT  CONSTITUTES!    PROPERTY  PASSES 

WITH  delivery:  recording.  Where  the  assi^^ors  duly  executed  and 
acknowledged  the  deed  of  assignment,  and  the  assignee  accepted  the  trust, 
and  directed  the  attorney  of  the  assignors  to  do  whatever  was  necessary  to 
perfect  the  assignment,  held  that  this  constituted  a  delivery  of  the  deed 
to  the  assignee,  and  carried  with  it  the  title  to  the  property;  and  the 
fact  that  the  deed  was  not  filed  for  record  by  the  attorney  until  afler  the 
levy  of  an  attachment  upon  the  property,  did  not  give  priorRy  to  the  at- 
tachment— the  provision  for  the  recording  of  the  assignment  being  in- 
tended, not  for  the  benefit  of  existing  creditors,  but  for  the  protection 
of  subsequent  purchasers. 

Appeal  from  Polk  Circuit  Court. 

Thursday,  December  6. 

The  plaintiff  commenced  an  action  against  the  defendants, 
and  caused  to  be  attached  a  certain  stock  of  goods.  Ben  Co- 
hen intervened  in  the  action,  and  claimed  that  he  was  entitled 
to  the  possession  of  the  attached  property,  under  a  general 
assignment  of  Frank  and  Son  for  the  benefit  of  creditors. 
The  cause  was  tried  to  the  court,  and  judgment  was  rendered 
in  favor  of  the  intervenor.     The  plaintiff  appeals. 

Brown  <&  Dudley  and  John  Mitchell^  for  appellant. 

Callander  <&  Smith  and  Macy  <&  Sweeney,  for  appellee. 

Day,  Ch.  J. — The  court  found  the  facts  of  the  case  to  be 
as  follows:  "1.  That  the  assignee,  at  the  request  of  Frank 
&  Son,  consented  to  accept  the  trust  between  seven  and  eight 
o'clock  A.  M.,  November  7,  1881. 
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"  2.  That  Frank  &  Son,  in  contemplation  of  insolvency, 
duly  executed  and  acknowledged  a  general  assignment  for  the 
benefit  of  all  their  creditors,  after  eight  and  before  nine  o'clock 
A.  M.  of  said  day. 

"  3.  That  said  assignment  was  filed  for  record  by  the  at- 
tomey  of  Frank  &  Son,  on  the  direction  of  the  assignee  to  do 
whatever  was  necessary  to  perfect  the  assignment,  at  fifty- 
three  minutes  after  nine  o'clock  a.  m.  of  said  day,  and  so  in- 
dorsed by  the  recorder. 

"  4.  That  an  attachment  against  the  property  of  Frank  & 
Son,  in  favor  of  Goldsmith  &  Co.,  was  placed  in  the  sheriffs 
hands  at  forty  minutes  after  eight  a.  m.,  and  levied  at  nine  a. 
M.  of  said  day  on  the  stock  of  merchandise,  subject  to  an  ex- 
ecution in  favor  of  I.  Sheffell,  and  an  attachment  in  favor  of 
Swiskey,  then  in  the  sheriff's  hands. 

"  5.  That  the  plaintiff's  attorney  examined  the  records  and 
t)ie  files  of  the  •  recorder's  office,  and,  finding  no  assignment, 
immediately  thereal'ter,  to-wit,  at  fifty-two  and  one-half  min- 
utes after  nine  a.  m.  of  said  day,  placed  plaintiff's  writ  of  at- 
tachment in  the  hands  of  the  sheriff,  with  direction  to  levy  the 
same  on  the  property  of  Frank  &  Son ;  whereupon  the  sheriff 
indorsed  upon  said  writ:  'This  writ  came  into  my  hands  for 
service  on  the  seventh  day  of  November,  1881,  at  the  hour 
of  nine  o'clock  and  fifty-two  and  one-half  minutes  a.  m. 

'A.  D.  Littleton,  Sheriff? 

"  That  afterwards  return  was  made  on  said  writ  by  Ed.  L. 
Smith,  deputy  sheriff,  who  was  not  present  at  or  for  more 
than  one  hour  after  its  delivery  to  the  sheriff,  as  follows:  '  Re- 
ceived annexed  writ  of  attachment  November  7, 1881,  at  fifty- 
two  and  one-half  minutes,  nine  o'clock  a.  m.,  and  on  same  day 
at  same  time  I  have  levied  upon  and  attached  the  following 
property' — describing  the  stock  of  merchandise.'* 

Under  the  facts  found,  the  court  properly  held  that  the  as- 
Bignee  was  entitled  to  the  possession  of  the  property.  The 
assignment  was  duly  executed  and  acknowledged,  and  the  as- 
signee consented  to  accept  the  trust  before  the  attachment  was 


Digitized  by  VjOOQ IC 


204  SUPREME  COURT  OF  IOWA, 

Palmer  y.  Palmer  et  al. 

levied.  The  attorney  of  Frank  and  Son  was  directed  to  do 
whatever  was  necessary  to  perfect  the  assignment,  and  under 
this  direction  he  filed  it  for  record  thirty  seconds  after  the 
writ  of  attachment  was  placed  in  the  hands  of  the  sheriff.  In 
the  absence  of  testimony  or  finding  to  the  contrary,  it  may 
be  presumed  that  the  attorney  of  Frank  &  Son  received  the 
deed  with  this  direction  more  than  thirty  seconds  before  he 
deposited  it  in  the  recorder's  office  to  be  filed  for  record,  and 
hence  that  he  so  received  it  before  the  attachment  was  levied. 
The  delivery  of  the  assignment  to  the  attorney  with  this  di- 
rection operated,  in  effect,  as  a  delivery  to  the  assignee. 

The  fact  that  the  assignment  was  not  filed  for  record  until 
thirty  seconds  after  the  levy  of  the  attachment,  is  not  mate- 
rial. The  assent  of  creditors  to  a  general  and  unconditional 
assignment  of  the  property  of  the  debtor  is  presumed.  Code, 
§  2116;  Price  v.  Parker,  11  Iowa,  144. 

After  such  assignment,  made  in  good  faith,  one  creditor 
cannot  obtain  precedence  by  the  levy  of  an  attachment.  The 
provision  as  to  recording  the  assignment  is  intended  for  the 
protection  of  subsequent  purchasers.  See  Hall  et  al.  v. 
Wlhcelery  13  Ind.,  371;  Fiake  v.  Oarr,  20  Me.,  301. 

Affirmed. 


^  Palmeb  v.  Palmeb  et  al. 

GonTeyanoe:  fbaud  to  impeach:  evidence.  A  conveyance  of  land, 
executed  and  acknowledged  in  due  form,  will  not  be  set  aside  for  fraud, 
without  a  decided  preponderance  of  the  evidence  establishing  the  fraud; 
and  the  alleged  fraud  in  this  case  is  not  so  established. 

Evidence:  of  pebsonal  transaction  with  a  decedent  as 
AGAINST  HIS  ASSIGNEE.     A  widow,  in  an  action  to  set  aside  a  deed 

*made  by  her  husband  to  the  defendant,  may  not  testify  to  a  personal 
communication  between  herself  and  her  husband  affecting  the  merits  of 
the  action.    Code,  §  3639. 
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8.  Gonveyanoe:  dbliyert  op  deed:  what  constitutes.  Where  a 
deed  from  a  father  to  a  minor  child  is  absolute  in  form  and  beneficial  in 
effect,  and  the  father  voluntarily  causes  the  same  to  be  recorded,  this  is 
in  law  a  suffident  deliveiy  to  the  child,  and  will  carry  with  it  the  title 
to  the  land.  In  such  a  case,  manual  deUvery  and  acceptance  are  not 
necessary.    Cecil  r.  Beaver,  28  Iowa,  246,  followed. 

Appeal  from  Harrison  District  Court. 

Thursday,  December  6. 

Action  in  equity  to  set  aside  a  deed  of  one  hundred  and 
sixty  acres  of  land.  The  plaintiff  is  the  widow  of  one  William 
Palmer,  deceased.  In  April,  1881,  she  and  her  husband  ex- 
ecuted the  deed  in  question  to  the  defendant,  Daniel  Palmer, 
who  was  the  son  of  William  Palmer  by  a  wife  from  whom 
he  had  been  divorced.  In  February,  1882,  William  Palmer 
died.  The  plaintiff  brings  this  action  to  set  aside  the  deed, 
on  the  ground  that  she  was  induced  to  sign  it  by  the  fraud  of 
her  husband  and  the  defendant,  Daniel,  and  on  the  further 
ground  that,  while  the  deed  was  caused  to  be  recorded  by  her 
husband,  it  was  not  in  fact  delivered  to  Daniel,  and  did  not 
come  into  his  possession  until  after  her  husband's  death.  A 
trial  was  had,  and  the  court  dismissed  the  plaintiff's  petition. 
She  appeals. 

Z.  A.  Bolter  and  J.  D.  Homhy^  for  appellant. 

S,  H,  Cochran  and  G.  T.  Kelley^  for  appellees. 

Adams,  J. — I.  The  conveyance  to  Daniel  was  without 
consideration.  The  deceased  had  several  children  besides  him, 
and  they  and  the  plaintiff  appear  to  have  been  left  substan- 
tially unprovided  for.  No  satisfactory  reason  for  the  convey- 
ance is  proved  or  suggested.  We  should  not  be  indisposed 
to  set  aside  the  conveyance  as  to  a  portion  of  the  land,  if  we 
could  see  our  way  clear  to  do  so  within  the  rules  of  law  by 
which  we  are  bound. 

In  the  outset,  we  have  to  say  that  we  do  not  see  that 
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Daniel  said  or  did  anything  to  induce  the  conveyance.     If 
any  fraud    was  practiced  upon  the   plaintiff,  it 

uurape^h^    must  have  been  by  her  husband,  her  co-grantor. 

evideuce.  "Whether  his  fraud  alone  would  be  sufficient  to  en- 
title the  plaintiff  to  relief,  we  have  not  determined,  because 
the  fact  of  his  fraud  does  not  appear  to  be  established  by  such 
preponderance  of  evidence  as  is  necessary  to  justify  a  court 
in  finding  fraud. 

The  plaintiff  testified,  under  the  defendant's  objection,  that 
her  husband  told  her  at  the  time  the  deed  was  executed  that 
2.  EVIDENCE :  it  embraced  but  one  forty.     If  he  so  told  her,  it 

trausa^iwm     was  a  personal  communication,  and  she,  a  party 

dent  as  to  the  suit,  testified  to  it  as  against  his  assignee. 

against  W«  ,rrr      i  1  1.11^ 

assignee.  We  have  to  Say  that  we  thmk  that  the  testimony 
was  not  admissible.  Code,  §  3639.  And  whatever  compe- 
tent evidence  there  was  we  think  was  outweighed  by  the  evi- 
dence for  the  defendant.  The  deed  itself  is  in  evidence.  It 
expressly  describes  the  land  as  being  one  Imndred  and  sixty 
acres.  It  could  have  described  it  without  expressly  specify-/ 
ing  the  number  of  acres.  It  seems  incredible  that  the  plaint- 
iff's husband  should  have  presented  such  a  deed  to  her  for  her 
signature,  with  the  patent  lie  upon  his  lips  that  it  contained 
only  forty  acres.  It  may  be  that  she  could  not  read,  but  she 
does  not  so  testify.  We  suspect  that  she  could  read.  Iler 
counsel  asked  the  ingenious  question:  "Can  yon  read  that 
deed,  so  as  to  tell  where  the  land  isf'^'^  and  she  answered  that 
she  could  not.  The  true  point  of  inquiry  as  to  whether 
she  could  read  the  words  "one  hundred  and  sixty  acres,"  was 
evaded.  Again,  she  had  had  trouble  with  her  husband.  She 
proved  that  fact  for  the  purpose  of  showing  that  he  was  in  a 
state  of  mind  to  defraud  her.  But  if  he  was  in  such  state 
of  mind,  she  knew  it.  The  confidential  relations  usually  ex- 
isting between  husband  and  wife  had  been  broken.  This  renders 
it  still  more  incredible  that  he  should  have  attempted  such 
a  shallow  fraud.  On  the  other  hand,  there  is  strong  evi- 
dence tending  to  show  that  she  spoke  freely  of  the  convey- 
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ance  after  it  was  made,  and  without  claiming  that  she  had 
been  defrauded.  Four  witnesses  testify  to  this.  One  Peter- 
son testified  that  lie  conversed  with  her  about  the  farm;  that 
she  spoke  of  having  conveyed  it  to  Daniel,  and  asked  the 
witness  if  he  supposed  that  Daniel  would  convey  a  forty  of 
it  to  his  own  mother,  saying  that  she  would  not  have  signed 
the  deed  if  she  had  supposed  that  he  would.  In  view  of 
the  presumption  existing  in  favor  of  as  solemn  an  instru- 
ment as  a  deed,  executed  and  acknowledged  in  due  form, 
and  of  the  presumption  against  fraud,  we  have  to  say  that 
we  do  not  think  that  the  plaintiffs  case  is  made  out  upon 
the  ground  of  fraud. 

II.  We  come  to  inquire  as  to  whether  the  deed  was  de- 
livered. It  does  not  appear  to  have  actually  come  into  Daniel's 
8.  coifVEY-  possession  until  after  his  father's  death.  It  was, 
eryof  deed:    however,  filed  bv  his  father  for  record,  and  was 

wbat  const!- 

tutes.  recorded,  and  taken  by  Daniel  from  the  recorder's 

oflSce.  At  the  time  of  the  conveyance,  Daniel  was  a  minor. 
In  Cecil  V.  Beaver^  28  Iowa,  246,  Dillon,  Ch.  J.,  said: 
"  Where  the  deed  to  a  child  is  absolute  in  form  and  beneficial 
in  efifect,  and  the  grantor  and  father  voluntarily  causes  the 
same  to  be  recorded,  this  is  in  law  a  sufficient  delivery  to  the 
infant,  and  the  title  to  the  lands  conveyed  will  pass  thereby. 
In  such  a  case,  actual  manual  delivery  and  a  formal  accept- 
ance are  not  necessary."  Under  the  rule  thus  laid  down,  it 
appears  to  us  that  we  must  hold  that  the  deed  in  question 
was  delivered. 

Affibmed. 
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EIeegan  V.  Estate  op  Malone. 

1.  Domestic  Belations :  bbryicbs  bt  member  of  family:  presumed 

TO  BB  GRATUITOUS.  Where  it  is  shown  that  a  person  rendering  services 
was  a  member  of  the  family  of  the  person  served,  and  receiving  support 
therein,  either  as  a  child,  a  relative  or  a  visitor,  a  presumption  of  law 
arises  that  the  services  were  gratuitous,  and  a  recovery  for  such  services 
cannot  be  had  without  showing  an  express  promise  to  pay  for  them,  or 
such  facts  and  circumstances  as  will  warrant  the  jury  in  finding  that 
they  were  rendered  in  the  expectation  by  one  of  receiving,  and  by  the 
other  of  making,  compensation  therefor. 

2.  Practioe  in  Supreme  Court:  papers  filed  too  late:  costb. 

Where  an  amended  abstract  and  argument  were  filed  after  the  time 
agreed  upon  by  the  parties,  the  court  overruled  a  motion  to  strike  them 
from  the  files,  but  taxed  the  coets  of  printing  them  to  the  delinquent 
party. 

Apjpeal  from,  Allamakee  Circuit  Court, 

Thursday,  Decehbeb  6. 

The  plaintiff  claims  of  the  estate  of  Henry  Malone,  de- 
ceased, $1,000  for  boarding  deceased  from  December,  1870, 
to  December,  1880,  $1,200  for  work  on  his  farm,  and  $190 
for  money  advanced  to  him.  The  cause  was  referred,  and, 
upon  the  referee's  report,  judgment  was  rendered  in  favor  of 
the  administrator  for  costs.     The  plaintiff  appeals. 

Brown  c&  Portmariy  for  appellant. 

Boomer  <&  Stilhoell,  for  appellee. 

Day,  Ch.  J.  This  action  is  at  law,  and  the  report  of  the 
referee,  upon  approval  by  the  court,  stands  as  the  verdict  of 
a  jury,  and  will  not  be  disturbed  unless  clearly  unsupported 
by  the  evidence.  The  facts  found  by  the  referee,  and  fairly 
supported  by  the  evidence,  are  as  follows: 

"1.  That  in  1865,  and  for  some  time  previous  thereto,  H. 
Malone  resided  in  Allamakee  county,  Iowa,  with  his  brother, 


Digitized  jDy  VjOOQ IC 


DECEMBER  TERM,  1883.  209 

Keegan  v.  Estate  of  MalODe. 

E.  Malone,  owning  adjoining  farms  and  working  them  in  com- 
mon, and  living  together  in  a  home  on  the  land  of  H.  Malone. 

"2.  That  H.  Malone,  deceased,  E.  Malone,  Alice  Keegan, 
Mrs.  Duffy  and  Mrs.  Eyan  were  brothers  and  sisters. 

"3.  That  in  1855,  Mrs.  Keegan  came  from  New  York  to 
live  with  H.  and  E.  Malone,  at  their  invitation,  bringing  with 
her  her  household  furniture  and  effects,  and  bringing  her  son 
Henry,  aged  three  and  one-half  years,  and  lived  with  H.  and 
E.  Malone  for  some  three  years,  she  doing  the  housework  for 
them,  and  also  out  door  work;  at  the  expiration  of  which 
time  H.  and  E.  Malone  separated,  to  live  apart,  and  at  the  same 
time  gave  to  Mrs.  Keegan  $75  to  return  to  New  York. 

"4.  That  Mrs.  Keegan  and  her  son  started  with  H.  Ma- 
lone on  her  return  to  New  York,  but  after  going  a  short  dis- 
tance turned  back,  and  she  and  her  son  continued  to  live  with 
Henry  Malone  on  his  place  until  1869,  during  which  time 
she  did  the  housework,  and  also  a  good  deal  of  out  door  farm 
work  of  all  kinds,  for  H.  Malone,  while  the  boy  performed  for 
Malone  such  work  as  farmers'  boys  usually  do. 

''5.  That  about  1869,  Henry  Malone  bought  and  gave  to 
Henry  Keegan,  either  in  payment  for  work  performed  or  as 
gift,  forty  acres  of  land,  the  legal  title  being  vested  in  Mrs. 
Keegan,  and  at  different  times  subsequent  to  1869  gave  Henry 
Keegan  personal  property,  consisting  of  horses,  wagon,  sled, 
two  cows  and  two  heifers. 

"6.  In  1869,  Henry  Keegan.  and  his  mother  left  Malone 
and  moved  on  to  the  forty  acres  owned  by  Henry  Keegan, — 
Henry  Keegan  working  the  farm  and  having  the  proceeds 
thereof,  and  his  mother  keeping  house  for  him. 

"7.  That  H.  Malone  lived  apart  from  Mrs.  Keegan  and 
her  son  for  about  a  year  after  they  moved  on  to  Henry  Kee- 
gan's  place,  a  part  of  the  time  living  on  his  own  place,  and 
a  part  of  the  time  boarding  with  Mrs  Duffy. 

*'8.     Sometime  in  1870,  H.  Malone  went  to  live  with 
Henry  Keegan  and  his  mother,  and  continued  to  live  there  up 
to  the  time  of  his  death. 
Vol.  LXII— 14 
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"9.  That  Henry  Keegan  was  in  poor  health  from  the  time 
he  moved  on  to  his  own  farm  up  to  his  death,  a  large  portion 
of  the  time  being  unable  to  do  any  work,  and  being  at  great 
expense  for  medical  attendance  and  medicine,  and  at  no  time 
able  to  perform  a  man's  work  at  farming,  but  could  do  only 
light  work  on  the  farm  and  around  the  house. 

"10.  That  Henry  Keegan  died  in  1879,  leaving  his  mother 
as  his  only  heir. 

"11.  Henry  Malone  died  in  December,  1880,  leaving  Mrs. 
Keegan,  Mrs.  Dufiy,  Mrs.  Ryan,  and  E.  Malone,  his  only  heirs. 

"12.  That  Mrs.  Keegan  never  claimed  any  ownership  or 
control  over  the  forty  acres,  or  of  the  produce  grown  thereon, 
or  of  the  stock,  until  after  the  death  of  her  son,  when  she 
claimed  the  same  as  heir  at  law. 

"13.  H.  Malone's  farm  of  one  hundred  and  sixty  acres  ad- 
joined Henry  Keegan's  farm,  and  lay  in  common  with  it, 
there  being  no  division  fence. 

"14.  That  Henry  Malone  and  Henry  Keegan  worked  their 
farms  together,  Henry  Malone  working  on  H.  Keegan's  farm 
with  him  and  his  mother,  and  he  and  his  mother  working  on 
H.  Malone's. 

"15.  That  the  crops  grown  on  seven  or  eight  acres  of  the 
Keegan  farm,  situated  on  the  hill,  were  cut,  stacked,  threshed 
and  kept  with  the  crops  grown  on  Malone's  farm,  there  being 
no  division  made  of  the  same.  But  the  crops  grown  on  the 
bottom-land  on  the  forty  were  kept  separate  from  Malone's. 

"16.  The  stock  owned  by  H.  Keegan  and  Malone  all  ran 
together,  and  was  all  fed  together  in  common,  from  the  pro- 
duce grown  on  both  farms. 

"17.  The  produce  raised  on  both  farms  was  used  for  the 
common  support  of  the  family,  Malone  contributing  flour, 
meat,  groceries,  etc.,  to  the  support  of  the  family. 

"18.  There  was  never  any  accounting,  reckoning,  or  set- 
tlement made  between  the  parties. 

"19.  The  evidence  does  not  show  an  express  contract  be- 
tween Mrs.  Keegan  and  deceased,  that  Mrs.  Keegan  should 
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receive  pay  for  work  and  services  performed,  or  board  fur- 
nished, or  any  promise  on  the  part  of  deceased  to  pay  for  snch 
services  and  board,  or  any  expectation  on  the  part  of  claimant 
that  she  was  to  receive  pay  therefor. 

"20.  The  evidence  does  show  that  Mrs.  Keegan,  Henry 
Malone  and  Henry  Keegan  lived  together  as  members  of  one 
family  until  the  death  of  Henry  Keegan,  and  after  his  death 
Mrs.  Keegan  and  H.  Malone  continued  to  live  together  till 
his  death." 

Appellant  concedes  that  the  claim  for  services  prior  to 
1869  is  probably  barred  by  the  statute  of  limitations,  and  does 
not  urffe  that  portion  of  the  claim,  but  insists  that 
pjiationarBer-  plaintiff  is  entitled  to  recover  for  the  board.  TJn- 
p?^^Sdto  •'  der  the  doctrine  of  Scully  v.  Scully y  28  Iowa, 
SegratuitooE.  543^  ^.j^^  plaintiff  is  not  entitled  to  recover.  In 
that  case  it  is  said:  "Where  it  is  shown  that  the  person  rend- 
ering the  services  is  a  member  of  the  family  of  the  person 
served,  and  receiving  support  therein,  either  as  a  child,  a  rel- 
ative, or  a  visitor,  a  presumption  of  law  arises  that  sucti  ser- 
vices were  gratuitous,  and  in  such  case,  before  the  person 
rendering  the  service  can  recover,  the  express  promises  of  the 
party  served  must  be  shown,  or  such  facts  and  circumstances 
as  will  authorize  the  jury  to  find  that  the  services  were  rend- 
ered in  the  expectation,  by  one  of  receiving,  and  by  the  other 
of  making,  compensation  therefor."  See  Hall  v.  Finch,  29 
Wis.,  278;  Mountairhv.  Fisher,  22  Wis.,  93;  Lyrvav,  Lyrni, 
29  Pa.  St.,  369;  Defiance  v,  Austin,  9  Pa.  St.,  309;  Fitch  v. 
PecJcham,  16  Vt.,  150. 

11.     The  appellant  submitted  with  the  case  a  motion  to 
2.  PBAoncB     strike  from  the  files  appellee's  amended  abstract 
4aSPfpapers  and  argument,  because  not  filed  within  the  time 
costs.  '  agreed  upon  between  the  parties.     The  motion  is 

0Terruled,.but  no  costs  will  be  taxed  to  the  appellant  for  print- 
ing appellee's  abstract  and  argument. 

Affibmed. 
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EwAT.DT  V.  Farlow. 

1.  Evidence :  parol  to  explain  ob  vary  writing.  Where  plaintiff 
had  made  to  defendant  a  bill  of  sale  of  certain  goods,  the  testimony  of 
plaintiff,  that  defendant  agreed  to  apply  the  proceeds  of  the  goods  to 
pay  plaintiff's  debts,  was  not  incompetent  as  contradicting,  altering  or 
explaining  the  bill  of  sale. 


2. :  BREACH  OF  contract:  irrblevant  matter.    Where  plaintiff 

sought  to  recover  damages  for  the  violation  of  defendant's  contract, 
under  which  land  had  been  deeded  to  plaintiff^s  wife,  evidence  that  the 
land  had  been  incumbered  since  the  conveyance  was  wholly  immaterial 
to  the  issues. 

3.  Fractioe  in  Supreme  Court :  rulinos  not  excepted  to  in  time 

not  reviewed.  Rulings  upon  instructions  which  are  not  excepted  to 
within  the  time  prescribed  by  statute  will  not  be  reviewed. 

4.  Motion  for  New  Trial :  time  of  filing.    A  motion  for  a  new  trial 

must  be  filed  at  the  same  term  and  within  three  days  after  the  verdict. 
Code,  §  28i^.  And  the  fact  that  the  court  is  not  in  session  for  a  few  days 
after  the  verdict,  in  the  midst  of  the  term,  will  not  prolong  the  time  for 
filiag  such  motion. 

Appeal  from  MonUjomery  Circuit  Court. 

Thursday,  December  6. 

Action  at  law.  There  was  a  judgment  upon  a  verdict  for 
plaintiff.  Defendant  appeals.  The  facts  of  the  case  appear 
in  the  opinion. 

F.  M.  Davis  and  F.  P.  Chreerdee^  for  appellant. 

McPheraon  <&  Murphy  and  Junk/m  cfe  DeemeTy  for  ap- 
pellee. 

Beck,  J. — I.  The  petition  is  in  three  counts.  The  first 
seeks  to  recover  for  the  wrongful  conversion  of  a  stock  of 
goods,  and  notes  and  accounts.  The  second  count  alleges  that 
plaintiff  executed  a  bill  of  sale  upon  certain  merchandise 
and  notes  and  accounts,  upon  an  agreement  that  defendant 
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and  plaintiff  should  hold  possession  of  the  same  together, 
and  the  proceeds  thereof  should  be  applied  to  the  payment  of 
plaintiff's  debts;  that  defendant  should  advance  money  to 
pay  off  said  debts,  the  bill  of  sale  being  security  to  him  for 
such  advances,  and  that  defendant  took  exclusive  possession 
of  the  goods,  and  has  converted  them  to  his  own  use,  and  re- 
fuses to  account  therefor.  The  third  count  alleges  that  the 
agreement  under  which  the  bill  of  sale  was  made  was  aband- 
oned, and  another  entered  into  orally,  which  bound  defendant 
to  sell  the  stock  of  goods  to  one  "Warfield  at  the  invoice  cost 
price,  and  to  receive  in  part  payment  one  hundred  and  sixty 
acres  of  land  at  $25  per  acre,  the  balance  in  cash,  the  consid- 
eration of  the  sale  to  be  received  by  plaintiff,  who  thereupon 
should  reconvey  or  cause  to  be  reconveyed  to  defendant  eighty 
acres  of  land  conveyed  to  plaintiff's  wife  under  the  first  con- 
tract. It  is  alleged  that  defendant  failed  and  refused  to  per- 
form this  contract,  and  plaintiff  seeks  to  recover  the  damages 
he  has  sustained  thereby. 

The  defendant  denies  the  allegations  of  the  petition,  and 
avers  that  the  goods  were  transferred  to  him  under  an  abso- 
lute sale  by  plaintiff,  which  was  witnessed  by  the  bill  of  sale 
referred  to  in  the  petition.  Defendant  also  sets  up  a  counter- 
claim based  upon  a  promissory  note  and  an  account. 

II.     The  plaintiff  testified  to  the  contract,  as  set  up  in  the 

second  count  of  the  petition,  and  that  it  was  agreed  that  the 

parties  should  jointly  hold  the  goods,  which  they 

Sfataorvary  ^^^^  *^  s®^'>  ^^^  ^PP^7  *^®  proceeds  thereof  to 
^"^8-  the  payment  of  plaintiff's  debts,  etc.   The  defend- 

ant moved  to  strike  out  this  evidence  on  the  ground  that  the 
bill  of  sale  must  be  regarded  as  embodying  the  contract  of 
the  parties,  and  it  cannot  be  contradicted,  altered  or  ex- 
plained. The  evidence  has  no  such  effect.  It  simply  shows 
how  the  proceeds  of  the  property  were  to  be  applied.  It  was 
surely  competent  for  the  parties  to  contract  in  regard  to  con- 
ditions upon  which  defendant  should  hold  the  goods.  He  ac- 
quired an  absolute  title  by  the  bill  of  sale.     But  he  could 
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bind  himself  to  use  the  goods,  or  appropriate  the  proceeds,  for 
the  benefit  of  plaintifil     The  evidence  was  not  incompetent. 

III.  The  defendant  proposed  to  prove  that  the  land  deeded 
by  defendant  to  plaintiffs  wife  had  been  attaclied  in  .actions 

2 .         against  plaintiff.     The  evidence  was  rightly  ex- 

tr^tM?reie^'  eluded.  Plaintiff  seeks  to  recover  damages  re- 
vant  matter,  gyj^-j^g  fj.^^  ^jj^  violation  of  defendant's  contract. 
The  present  condition  of  the  title  to  the  land  cuts  no  figure  in 
the  case.  If  it  be  incumbered  by  attachments,  that  fact  would 
not  relieve  defendant  of  liability. 

lY.     The  defendant  complains  of  the  ruling  of  the  circuit 

court  in  giving  and  refusing  instructions.     But  the  abstract 

fails  to  show  that  exceptions  were  taken  at  the 

3.  PRACTICE  ,  rm  1  i  i  -.     /.        -. 

court^-'^^ings  P^^P^^  time.     The  abstract  shows  that  defendant 
?oin timo^not  excepted  to  the  refusal  to  give  the  instructions 
reviewed.       asked  by  defendant,  but  fails  to  show  that  the  ex- 
ception  was  taken  when  the  ruling  was  made.     Defendant  re- 
lies upon  exceptions  to  instructions  given,  included  in  his 
motion  for  a  new  trial.    But,  as  we  shall  soon  see,  this  motion 
was  not  made  within  the  time  prescribed  by  Code,  §  2838. 
We  cannot,  therefore,  review  the  rulings  upon  instructions. 
Y.     The  motion  for  a  new  trial  was  not  made  within  the 
time  prescribed  by  Code,  §  2838.     The  verdict  was  rendered 
4.  MOTION  for  on  Saturday,  the  24th  day  of  June.     On  that  day 
SmeofVing.  the  court  adjoumed  until  the  fifth  day  of  July. 
On  Tuesday,  the  27th,  a  general  election  was  held.     The  sec- 
tion of  the  Code  just  cited  provides  that  a  motion  for  new 
trial  shall  be  made  at  the  "term,  and  within  three  days  after 
the  verdict." 

If  the  court,  after  the  adjournment  and  before  the  fifth  of 
July,  was  in  term,  the  motion  was  not  in  time,  for  more  than 
three  days  intervened,  excluding  the  Sunday  and  election  day, 
which  defendant  thinks  ought  not  to  be  counted — a  question 
we  do  not  determine.  If  the  court  was  not  in  term  during 
the  recess,  then  the  motion  was  too  late,  for  it  must  be  made  at 
the  term  of  the  decision. 
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Defendant's  counsel  insist  that  the  law  does  not  require  the 
motion  to  be  made  on  a  day  of  the  term  when  the  court  is 
not  in  session.  The  section  cited  will  bear  no  such  construc- 
tion. It  requires  the  motion  to  be  made  "at  the  term  and 
within  three  days  of  the  verdict."  It  often  becomes  neces- 
sary for  a  court,  during  a  term,  to  adjourn  for  one  or  more 
days,  in  order  to  enable  counsel  to  prepare  their  cases.  It 
would  not  do  to  hold  that  during  such  adjournment  counsel 
were  not  required  to  prepare  motions  for  new  trials.  The  ob- 
ject of  the  statute  cited  is  to  expedite  such  business,  so  that 
the  motions  may  be  decided  before  the  end  of  the  term.  An  ad- 
adjournment  for  a  day  or  more,  if  counsel's  view  be  correct, 
would  delay  proceedings. 

The  motion  for  a  new  trial,  not  having  been  made  in  time, 
was  correctly  overruled.  We  can  consider  no  questions  raised 
in  it. 

Plaintiff  files  an  amended  abstract,  which  is  denied  by  de- 
fendant, thus  putting  in  issue  the  correctness  of  the  original 
abstract.  'We  find  it  unnecessary  to  determine  the  issues 
thus  raised,  as,  upon  the  abstract  filed  by  defendant,  the  judg- 
ment of  the  circuit  court  caimot  be  disturbed. 

Affibmed. 


SwBBT  V.  Wright  et  al.  |i39    Tsa 

1.  Venue :  change  op  as  to  pabt  only  of  dependants.    In  an  action 

against  the  principals  and  sureties  in  a  bond,  where  there  was  bnt  one 
defense,  and  all  the  defendants  applied  for  a  change  of  the  place  of  trial 
on  the  ground  of  the  prejudice  of  the  judge  against  the  principals  only, 
it  was  error  to  grant  a  change  to  the  principals  only,  and  to  retain  the 
case  and  proceed  to  trial  as  to  the  sureties.  The  whole  cause  should 
have  been  removed  and  disposed  of  together. 

2.  Eyidenoe:  oood  faith:  opinion  of  attobnbt.    The  testimony  of  an 

attorney  who  drew  a  bill  of  sale,  to  the  effect  that  he  regarded  the  trans- 
action as  an  honest  one,  was  not  admissible  on  the  question  of  the  bona 
fidea  of  the  conveyance — that  being  the  ultimate  question  for  the  jury. 
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Appeal  from  Marshall  Circuit  Court. 
TnuBSDAT,  December  6. 

Action  upon  a  statutory  indemnifying  bond.  The  defend- 
ants, Wright  &  Spencer,  obtained  a*  judgment  against  one  J. 
B.  Sweet,  Jr.,  and  caused  an  execution  to  be  levied  upon  cer- 
tain goods,  giving  the  sheriff  an  indemnifiying  bond  under  the 
statute.  The  plaintiff,  claiming  to  be  the  owner  of  the  goods, 
brings  this  action  against  "Wright  &  Spencer  as  principals 
upon  the  bond,  and  against  the  defendants,  George  Glide  and 
T.  J.  Fletcher,  as  sureties. 

As  to  Wright  &  Spencer,  the  place  of  trial  was  changed  to 
the  district  court.  As  to  the  sureties,  the  case  was  retained 
in  the  circuit  court;  and  a  trial  there  resulted  in  a  verdict 
and  judgment  against  them.     They  appeal. 

Sutton  <&  Childs,  for  appellants. 

Brown  cfc  Carney  and  T.  Binford^  for  appellee. 

Adams,  J. — I.  The  defendant  sureties  assign  as  error  that 
the  court  erred  in  not  granting  a  change  of  place  of  trial  as 
1.  venue:  to  them.  Section  2594  of  the  Code  provides 
as  lo^plirt  that,  "as  to  those  who  take  no  change,  the  cause 
defendants,  shall  proceed  as  if  none  had  been  taken."  The 
plaintiff  cites  this  section  as  decisive  of  the  question  before  us. 
Under  this  section  it  must  be  held  that  it  does  not  follow, 
from  the  mere  fact  that  a  change  is  granted  to  a  portion  of 
the  defendants  or  plaintiffs,  that  a  change  must  also  be  granted 
to  the  others  who  do  not  desire  it,  but  that  the  cause  must 
|ji  i»i:t.iLrtl  ari  to  them  as  if  no  change  had  been  taken.  If,  in 
the  cai?e  at  bar,  the  defendant  sureties  had  not  applied  for  a 
change,  the  court  would  have  been  justified  in  assuming  that 
they  did  not  desire  it,  and  would  have  been  justified  in  retain- 
ing tlic  case  as  to  them,  and  probably,  also,  in  proceeding  to 
trial  without  waiting  for  a  trial  against  the  principals.     But 
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the  defendant  sureties  did  apply  for  a  change.     The  motion 
purports  to  be  made  by  all  the  defendants. 

It  is  true,  it  was  made  solely  on  the  ground  of  the  preju- 
dice of  the  judge  against  the  principals,  Wright  &  Spencer. 
But  that,  we  think,  is  not  material. 

Whether,  if  Wright  &  Spencer  had  not  joined  in  the  mo- 
tion, the  court  would  have  been  justified  in  granting  a  chimgc 
as  to  the  sureties,  no  prejudice  against  them  being  shown,  we 
do  not  determine.  Such  question  is  not  before  us.  But,  a 
change  having  been  granted  to  the  principals,  and  the  defense, 
as  it  appears,  made  by  the  sureties,  being  identical  with  that 
of  the  principals,  it  appears  to  us  that  it  was  the  sureties' 
right  to  have  a  change  as  to  them  also,  and  have  one  trial  as 
to  all.  A  case,  we  think,  should  be  kept  together,  and  dis- 
posed of  by  one  trial,  unless  some  reason  is  shown  to  the  con- 
trary. The  time  and  expense  of  courts,  as  well  as  of  litigants, 
demand  this.  The  only  provision  for  trying  the  same  issue 
in  two  courts  seems  to  be  that  contained  in  the  section  above 
cited,  and  that,  as  we  have  seen,  is  not  applicable  to  this  case. 
We  think  that  the  change  granted  as  to  the  principals  should 
h%ve  been  granted  as  to  the  sureties. 

II.  The  goods  in  question  were  formerly  owned  by  the 
execution  defendant,  J.  B.  Sweet,  Jr.  He  had,  prior  to  the 
2.  BVEOKNCB-  ^^^7'  made  a  bill  of  sale  of  them  to  his  father,  the 
opimm*5**  plaintiff,  and  the  issue  tried  was  as  to  whether 
attorney.  ^j^^  ^^^^  ^^^  fraudulent.  One  Pillsbury,  an  attor- 
ney, who  was  employed  to  draw  the  bill  of  sale,  was  examined 
as  a  witness,  and  allowed  to  testify,  against  the  objection  of 
the  defendants,  that  he  regarded  the  transaction  as  an  honest 
one.  As  to  whether  it  was  honest  was  the  ultimate  question 
for  the  jury;  and  evidence  as  to  Pillsbury's  opinion  about  it 
was  not,  we  think,  admissible. 

Several  other  questions  are  presented,  but  they  will  not,  we 
think,  arise  upon  another  trial.  For  the  errors  pointed  out 
the  judgment  must  be 

Eeversed. 
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"«:i   2181 

1.  New  Trial:  prooeedinos  to  obtain:  ibbboularitt  waited.  One 
who  seeks,  under  section  3154  of  the  Code,  to  vacate  a  judgment  after 
the  term  at  which  it  was  rendered,  and  to  obtain  a  new  trial  on  the 
jjround  of  fraud,  or  of  unavoidable  casualty,  should  file  his  verified  pe- 
tition, setting  forth  the  facts  on  which  he  relies;  but  where,  as  in  this 
case,  he  simply  filed  a  motion,  accompanied  by  affidavits  setting  forth  the 
facts,  and  upon  these  papers  a  hearing  was  had  without  objection  by  the 
adverse  party  in  the  court  below,  held  that  objection  to  the  irregularity 
of  the  proceedings  could  not  for  the  first  time  be  urged  in  this  court. 

2.  Bight  of  Way  for  Street :  party  dependant.  A  corporation 
which  holds  a  lease,  perpetual  at  its  option,  of  certain  ground,  has  aright 
to  be  heard  in  a  proceeding  to  establish  a  city  street  over  the  ground. 

3.  Vacating  Joint  Judgment:  practice.  Where  a  judgment  was 
rendered  in  favor  of  two  defendants  jointly,  and  upon  the  application  of 
one  of  the  defendants  it  appeared  that  it  ought  to  be  set  aside  for  fraud 
or  unavoidable  casualty,  Jield  that  it  should  be  set  aside  as  to  both  de- 

*        fendants,  and  not  only  as  to  the  one  making  the  application. 

Appeal  from  Buena  Vista  Circuit  Court. 

Feiday,  December  7.  , 

Action  under  section  476  of  the  Code,  to  determine  the 
compensation  that  should  be  awarded  the  defendants  for  right 
of  way  for  a  street  across  their  depot  grounds.  The  defend- 
ant, the  I.  F.  &  S.  C.  R.  E.  Co.,  filed  an  answer  claiming  six 
hundred  dollars.  The  defendant,  the  111.  Cen.  E.  K.  Co.,  filed 
no  answer,  and  was  defaulted.  Upon  trial  to  a  jury,  verdict 
and  judgment  were  rendered  in  favor  of  the  defendants  for 
$175.  Afterwards,  upon  application  of  the  111.  Cen.  E.  E.  Co., 
the  judgment  was  set  aside  and  a  new  trial  granted  as  to  both 
defendants.     The  plaintiff  appeals. 

J^,  B.  Gregory  and  Wm.  Milohristj  for  appellant. 

J.  F,  Duncombe  and  Joy  <&  Wright^  for  appellees. 

Adams,  J. — I.    The  application  to  set  aside  the  judgment 
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was  not  made  at  the  term  at  which  it  was  rendered.  Section 
1.  NEW  trial:  3154  of  the  Code,  however,  provides  that  a  judg- 
^btainfir-  ment  may  be  set  aside  after  the  term  for  certain 
w^ed.  causes,  among  which  are  enumerated  fraud  prac- 

ticed by  the  successful  pai*ty  in  obtaining  the  judgment,  and 
unavoidable  casualty  or  misfortune  preventing  the  unsuccess- 
ful party  from  prosecuting  or  defending.  The  ground  alleged 
for  setting  aside  the  judgment  in  this  case  is  that  negotiations 
for  a  settlement  were  pending,  and  an  agreement  had  been 
made  between  the  plaintiff  and  Mr.  J.  F.  Duncombe,  as  coun- 
sel for  the  defendants,  that  the  plaintiff  would  not  proceed  to 
the  trial  of  the  case  until  it  had  notified  him  of  its  intention 
to  do  so;  that  the  plaintiff  proceeded  to  trial  in  violation  of 
its  agreement;  that  Mr.  Duncombe  was  not  notified,  nor  in 
court,  but  was  engaged  in  the  trial  of  an  important  case  in 
another  county,  and  the  111.  Cen.  E.  E.  Co.  was  wholly  unrepre- 
sented. If  these  were  the  facts,  we  think  that  we  should  be 
justified  in  holding  that  the  case,  if  not  one  of  fraud  on  the  • 
part  of  the  plaintiff,  was  at  least  one  of  unavoidable  casualty 
or  misfortune,  preventing  the  IIU  Cen.  E.  E.  Co.  from  defend- 
ing. But  it  is  insisted  by  the  plaintiff  that,  even  if  this  is 
60,  the  company  cannot  be  allowed  a  new  trial,  because  it  has 
not  adopted  the  correct  procedure. 

To  avail  itself  of  such  ground  after  the  term  was  passed,  it 
should  have  filed  a  petition,  verified  by  affidavit,  setting  forth 
the  judgment  and  the  ground  for  vacating  it.  What  the  com- 
pany filed  is  not  called  a  petition,  but  a  motion.  £ut  this  was 
accompanied  by  affidavits  setting  out  the  facts  relied  upon, 
which  affidavits  are  referred  to  in  the  motion,  and,  we  infer, 
were  attached  to  it.  There  was  also  attached  to  the  motion, 
and  referred  to  in  it,  what  is  called  an  answer,  which  is  veri- 
fied by  affidavit,  setting  out  the  company's  interest  in  the 
depot  grounds,  and  the  damages  which  it  will  sustain,  and 
praying  for  an  injunction  to  prevent  the  plaintiff  from  taking 
possession  until  final  determination  of  the  case. 

Upon  these  papers  a  hearing  was  had,  and  the  objection 
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now  raised  in  respect  to  the  want  of  a  petition  does  not  ap- 
pear to  have  been  raised  upon  the  hearing.     Under  the  cir- 

•  cumstances,  we  think  that  we  may  treat  the  papers  as  a  peti- 
tion. We  are  unable  to  see  that  the  plaintiff  has  been  preju- 
diced by  the  irregularity.  If  timely  objection  had  been  made, 
the  irregularity  might,  and  would  doubtless,  have  been  cor- 
rected. If  we  should  sustain  the  objection  now,  we  should 
do  so,  it  seems  to  us,  at  the  expense  of  substantial  justice. 

II.  It  is  insisted,  however,  that,  taking  the  application  to  be 
sufficient  in  form,  it  is  not  supported  by  the  evidence  when 
taken  as  a  whole. 

On  this  point  we  have  to  say  that,  while  there  is  consider- 
able conflict,  we  think  the  alleged  agreement,  that  the  case 
should  not  be  called  for  trial  until  Mr.  Duncombe  should  be 
notified,  is  established.  Mr.  Buncombe's  affidavit  is  very 
clear  and  positive,  and  he  is  corroborated,  to  some  extent  at 
least,  by  some  of  the  plaintiff's  trustees. 

'      III.     The  plaintiff  insists  that  it  does  not  appear  that  the 

111.  Cen.  R.  K.  Co.  has  any  such  interest  in  the  grounds  in 

question  as  to  entitle  it  to  be  heard.     But  we 

2.  RIGHT  of  ^ 

8treet^"^party    ^^^^^  Otherwise,     The  company  showed  that  it 

defendant.      ^g^g  ^  lessee  of  the  road  by  a  lease  that  was  to  be 

perpetual,  unless  it  should  elect  to  terminate  the  same  and 

give  notice  thereof  to  the  lessor,  the  I.  F.  &  S.  C.  E.  R.  Co., 

its  co-defendant. 

IV.     The  court  set  aside  the  judgment  as  to  both  com- 
panies.    The  plaintiff  insists  that  at  most   the  judgment 
should  have  been  set  aside  only  as  to  the  111.  Cen. 

3.  VACATING  -^  ^^". 

meiV:"pr^-    ^'  ^'  ^^'     ^^^  *^®  damages  asssesed  were  as- 
^^'  sesed  only  as  belonging  to  both  defendants.    The 

proceedings  contemplated  but  one  judgment.  We  think  it 
would  have  been  an  irregularity,  and  that  the  plaintiff  might 
well  have  complained,  if  the  judgment  rendered  in  favor  of 
both  defendants  as  covering  all  the  damages  had  been  allowed 
to  stand,  while  another  judgment  should  be  rendered  in  favor 
of  the  111.  Cen.  R.  R.  Company.     We  see  no  error. 

Affibmkd. 
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GooDNow  V.  Strykeb. 

1.  Taxes  upon  Another's  Land :  payment  under  belief  of  owner- 

ship: RECOVERY  FROM  OWNER.  Where  one  in  good  faith,  believiDg 
himself'  to  be  the  owner  of  land,  pays  the  taxes  upon  it,  and  afterwards 
the  land  is  adjudicated  to  belong  to  another,  the  law  raises  an  implied 
promise  on  the  part  of  that  other  to  reimburse  the  one  who  has  paid  the 
taxes  for  his  benefit,  and  on  such  implied  promise  an  action  will  lie. 
Goodnow  V,  Moulton,  51  Iowa,  555,  followed. 

2.  Former  Adjudication :  upon  whom  and  how  far  binding.    An 

abjudication  binds  only  the  parties  thereto,  and  binds  them  only  as  to 
the  i>oints  abjudicated  in  which  they  are  interested;  and  when  one  is 
made  a  party  to  a  cause  for  one  purpose  only,  he  is  not  bound  by  the 
abjudication  of  a  question  involved  in  the  cause  as  between  other  parties 
thereto,  and  in  which  he  has  no  interest. 

3.  Statute  of  Limitations :  statutes  construed.    Section  2746  of  the 

Revision  provided  that  '*when  a  cause  of  action  has  been  fully  barred  by 
the  laws  of  the  country  where  the  defendant  has  resided,  such  bar  shall 
be  the  same  defense  here  as  though  it  had  arisen  under  the  provisions  of 
this  chapter;'*  but,  by  chapter  167  of  the  laws  of  1870,  said  section  was 
made  inapplicable  where  the  cause  of  action  arose  in  this  state.  Held 
that  section  2746  could  not  avail  as  a  defense  against  a  cause  of  action 
arising  in  this  state,  unless  the  action  was  fully  barred  at  the  time  of  the 
taking  effect  of  chapter  167,  Laws  of  1870. 

4. :  when  it  begins  to  bun:  action  on  promise  based  on  con- 
tingency. As  against  an  action  brought  upon  an  implied  promise 
which  is  based  upon  a  contingency,  in  such  a  manner  that  it  is  not  en- 
forcible  until  the  happenilig  of  the  contingency,  held  that  the  statute 
of  limitations  does  not  begin  to  run  until  the  contingency  is  past,  and 
the  promise  has  become  absolute. 

The  foregoing  points  affirmed  on  rehearing. 

5.  Former  Adjudication:  appearance  of  counsel  in  argument. 
The  fact  that  a  party  interested  in  a  like  question  secures  a  hearing  of 
his  counsel  upon  the  argument  of  a  cause,  does  not  make  him  a  party  to 
the  cause  so  as  to  make  the  abjudication  thereof  binding  upon  hiuL 

Appeal  from  Webster  CirouU  C<mrt. 

*  Fbiday,  Deoembeb  7. 

This  action  was  brought  by  the  plaintiff,  as  assignee  of  the 
Dubuque  &  Sioux  City  Eailroad  Company,  to  recover  for 
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taxes  paid  by  that  company  on  certain  land  in  Webster  connty, 
belonging  to  defeadant,  Stryker.  The  Dubuque  &  Sioux 
City  Railroad  Co.  claimed  to  be  the  owner  of  the  land  at  the 
time  the  taxes  were  levied,  and  which  land  it  conveyed  by  a 
deed  of  warranty. 

The  circumstances  under  which  the  taxes  were  paid  were 
for  the  most  part  substantially  the  same  as  those  under  which 
the  taxes  were  paid  in  Ooodnow  v.  MouUon^  51  Iowa,  655. 
The  several  matters  of  defense  will  be  set  out  in  the  opinion. 
The  court  dismissed  the  plaintiff's  petition,  and  he  appeals. 

George  Crane^  for  appellant. 

Theodore  Ha/wley  and  C.  H.  Gatch^  for  appellee. 

Adams,  J. — I.  In  Goodnow  v.  Moulton^  the  taxes  were 
paid  by  the  Iowa  Homestead  Co.,  and  at  a  time  when  that 
,«.,.«-  company  claimed  to  be  the  owner  of  the  land,  and 

1.  TAXKs  upon  r      J  i 

faiid?  pay-  ^^  ^^^  found  that  the  claim  was  made  in  good 
Kef  o?"^®'  faith,  though  its  validity  was  disputed  by  th«  de- 
recov^nr^'      fcndant.     Mr.  Justice  Seevers,  in  his  opinion  in 

m  owner,  ^hafc  ^asc,  said:  "When  the  taxes  were  paid,  it 
was  believed  by  said  company  that  it  was  the  owner  of  the 
lands,  under  the  act  of  congress  known  as  the  railroad  grant." 

The  defendant  contends  that  the  "case  at  bar  differs  from 
that  case,  because  the  certification  of  the  lands  under  which 
the  plaintiff  claims  was  suspended  until  April,  1863,  and,  the 
taxes  paid  being  for  the  years  1861,  1862  and  1863,  the 
plaintiff  should  not  be  heard  to  say  that  his  assignor  paid  the 
taxes  in  good  faith.  The  taxes,  however,  it  appears,  were  not 
paid  until  after  April,  1863.  Possibly  the  defendant  had  in 
mind  that  the  assessment  of  the  taxes  for  1861  and  1862, 
being  made  within  the  time  the  certification  was  suspended, 
were  invalid,  but  he  does  not  raise  such  point  in  his  argument, 
and  we  do  not,  therefore,  consider  it.  So  far,  then,  as  the  cir- 
cumstances are  concerned  under  which  the  taxes  were  paid, 
we  have  to  say  that  we  see  nothing  in  them  to  distinguish 
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the  case  from  Goodnow  v.  Moulton;  and  it  follows  that  wo 
are  justified  in  holding  that  there  was  an  implied  promise  on 
the  part  of  the  defendant  to  reimburse  the  plaintiff's  assignor. 

II.  The  defendant  alleges  that  the  plaintiff  is  barred  by  a 
prior  adjudication  in  an  action  in  which  the  Iowa  Homestead 
2.  FORMBR  Co.  was  plaintiff,  and  the  Des  Moines  Navigation 
Spon^whom  *  &  E.  E.  Co.,  and  the  present  defendant,  Stryker, 
binding.  and  others,  were  defendants,  the  decision  in  which 
case  is  reported  in  17  Wallace,  153.  It  appears  that  the  lands 
on  which  the  taxes  were  paid  were  a  part  of  the  lands  in  con- 
troversy in  that  case,  having  been  conveyed  before  the  com- 
mencement of  the  action  by  the  plaintiff's  assignor,  by  deed 
of  warranty,  to  the  Iowa  Homestead  Co.,  the  plaintiff  in  that 
action.  It  appears,  also,  that  the  Iowa  Homestead  Co.,  hav- 
ing paid  certain  taxes  on  the  same  land,  prayed  that  the  de- 
fendant, Stryker,  be  decreed  to  reimburse  it  for  such  pay- 
ments, if  it  should  be  decreed  that  he  was  the  owner  of  the 
land.  The  defendant,  Stryker,  was  decreed  to  be  the  owner 
of  the  lands,  but  no  recovery  was  allowed  against  him  for  the 
taxes  paid.  Now,  while  the  taxes  sought  to  be  recovered  in 
the  case  at  bar  were  no  part  of  the  taxes  sought  to  be  re- 
covered ill  that  case,  and  neither  the  plaintiff  nor  his  assignor 
was  a  party  to  that  action,  yet  it  is  said  that  the  adjudication 
is  sufficient  to  bar  a  recovery  in  this  case. 

It  is,  perhaps,  not  to  be  denied  that,  if  the  court  correctly 
held  in  that  case  that  the  Iowa  Homestead  Co.  was  not  enti- 
tled to  recover  for  taxes  paid,  it  would  follow  as  a  matter  of 
law  that  the  plaintiff  in  this  case  is  not  entitled  to  recover; 
but,  since  the  decision  in  Ooodnow  v,  Moulton^  we  cannot 
follow  the  decision  in  Iowa  Homestead  Co.  v.  Des  Moines 
Na/oigation  <Sb  R,  JR.  Co,  et  al.  as  authority,  nor,  so  far  as  the 
point  is  concerned  which  we  are  now  considering,  is  it  claimed 
that  we  should.  The  claim  is  that  the  taxes  in  question  were 
actually  covered  by  the  adjudication  in  that  case. 

In  our  opinion,  this  claim  cannot  be  sustained.  The  taxes 
in  question  were  not  only  no  part  of  the  taxes  sought  to  be 
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recovered  in  that  action,  but  they  were  not  paid  by  the  plaint- 
iff in  that  action  as  in  Goodnow  v.  Litchfield^  59  Iowa,  226. 
They  were  paid  by  the  Dubnque  &  Sioux  City  R.  R.  Co.,  and 
neither  it  nor  its  assignee,  the  present  plaintiff,  was  a  party 
to  that  action.  The  defendant  contends  that  the  Dubuque  & 
Sioux  City  R.  R.  Co.  was  substantially  a  party  to  that  action, 
because  the  plaintiff  in  the  action  claimed  a  part  of  the  lands 
by  deed  of  warranty  from  the  Dubuque  &  Sioux  City  R.  R. 
Co.,  and  notified  that  company  of  the  pendency  of  the  action. 

The  effect,  however,  of  such  notification  would  be  only  to 
bind  the  Dubuque  &  Sioux  City  R.  R.  Co.  by  the  adjudication 
in  respect  to  title.  In  that  case  the  Dubuque  &  Sioux  City 
R.  R.  Co.  was  interested  by  reason  of  its  deed  of  warranty,  but 
it  had  no  interest  in  the  taxes  sought  to  be  recovered.  So  far 
as  the  issue  was  concerned  involving  a  right  of  recovery  for 
the  taxes,  it  was  in  no  possible  sense  a  party.  The  adjudica- 
tion in  that  case,  then,  does  not  operate  as  a  bar  in  this. 

III.     The  defendant  pleads  the  statute  of  limitations.     He 

avers  that  he  is  a  resident  of  the  state  of  New  York,  and  that 

-  in  that  state  action  upon  contract  not  expressed 

3.  STATUTE  of  £  s: 

statut^^^con-  ^^  Writing  is  barred  in  six  years.  He  relies,  as 
stnied.  ^Q  understand,  upon  section  2746  of  the  Revision, 

which  provides  that,  "when  a  cause  of  action  has  been  fully 
barred  by  the  laws  of  the  country  where  the  defendant  has 
previously  resided,  such  bar  shall  be  the  same  defense  here  as 
though  it  had  arisen  under  the  provisions  of  this  chapter." 

But  in  this  case  the  cause  of  action  arose  in  this  state;  and 
in  1870  the  statute  cited  was  amended  so  as  to  make  it  inap- 
plicable where  the  cause  of  action  arose  in  this  state.  Chap. 
167  of  the  Laws  of  1870.  *  Unless,  then,  the  action  became 
barred  before  the  amendment,  it  did  not  become  barred  under 
the  statute  relied  upon.  The  payments  appear  to  have  been 
made  December  9,  1863,  January  20,  1864,  and  October  31, 
1866,  respectively.  But  we  do  not  think  that  a  cause  of  ac- 
tion accrued  upon  each  payment  at  the  time  it  was  made,  nor 
upon  all  at  the  time  ihe  last  one  was  made.     The  implied 
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promise  upon  which  the  action  is  based  arose  by  reason  of  the 
circumstances.  Goodnow  v.  Moulton  above  cited.  One  very 
important  circumstance  was  that  the  title  was  involved  in  se- 
rious litigation,  which  was  not  terminated  in  the 
it  begins  to     defendant's  favor  until  1873.     We  do  not  think 

ruu  :  uctloii  • 

bSsc'd^^con-  ^^^*  ^^  defendant's  implied  promise  could  be  re- 
tingency.  garded  as  absolute.  He  certainly  never  promised 
to  pay  these  taxed  in  case  the  title  should  be  adjudicated  to 
be  in  the  Iowa  Homestead  Co.,  and  no  one  had  any  reason  to 
suppose  that  he  intended  to  incur  any  such  liability.  The 
most  that  can  be  said,  then,  in  regard  to  the  defendant's  im- 
plied promise,  is  that  it  was  based  upon  a  contingency,  and, 
being  so,  it  was  not  enforcable  until  the  contingent  event  had 
happened.  We  think  that  the  cause  of  action  did  not  arise 
until  the  termination  of  the  litigation  by  which  the  title  was. 
adjudged  to  be  in  the  defendant.  If  the  Homestead  Co.  had 
before  the  final  decision  abandoned  the  litigation  and  con- 
ceded the  title  to  be  in  the  defendant,  it  may  be  that  a  cause 
of  action  would  then  have  accrued.  We  do  not  say  that  a. 
final  decision  was  necessary.  We  merely  say  that  we  do  not 
think  that  the  defendant  could  be  understood  as  promising^ 
that  he  would  pay  the  taxes  sooner  than  the  title  was  assured 
to  him,  either  by  adjudication  or  concession. 

Such  being  our  view,  it  appears  to  us  that  the  cause  of  ac- 
tion did  not  accrue  until  1873,  which  was  after  the  amend- 
ment; and,  the  defendant  being  a  non-resident,  the  action  is 
not  barred.  We  think  that  the  plaintiff  is  entitled  to  recover 
the  amounts  paid,  with  interest  thereon  from  the  time  of  pay- 
ments respectively,  and  to  have  the  same  decreed  a  lien  upon 
the  land. 

Reversed. 

on  beheabing. 

EoTHROOK,  J. — 1.     This  cause  has  again  been  presented  to 
us  upon  a  petition  for  rehearing,  and  has  also  been  orally  ar- 
gued by  counsel  for  both  parties. 
YoL.  tXlI— 15 
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It  is  claimed  that,  while  as  a  matter  of  law  the  lands  were  sub- 
ject to  taxation  for  the  years  ISGl  and  1862,  yet  they  were  not 
subject  to  taxation  under  the  grant  under  which  the  railroad 
company  was  then  claiming  title  to  them,  and  it  was,  there- 
fore, neither  the  right  nor  duty  of  the  rajlroad  company  to 
pay  taxes  which  were  not  and  never  could,  as  against  it,  have 
become  valid.  But  in  the  cases  of  the  Homestead  Company 
r.  Webster  County^  21  Iowa,  221,  and  Dubuque  &  Pacific 
R,  i?.  Co.  V,  Webster  Co.^  Id.,  235,  this  court  held  that  it  was 
the  duty  of  the  E.  R.  Co.  to  pay  these  taxes.  It  cannot,  there- 
fore, be  said  that  the  taxes  in  question  were  paid  voluntarily 
or  officiously.  It  is  abundantly  evident  all  through  the  re- 
cord in  these  tax  cases  that  the  railroad  company  and  its  as- 
signees, at  all  times,  down  to  the  final  adjudication  against 
them  in  the  supreme  court  of  the  dnited  States,  acted  in  the 
belief  that  the  lands  passed  to  them  under  the  railroad  grant. 
The  fact  that  during  the  years  1861,1862  and  1863  there 
were  conflicting  claims  to  the  lands,  and  for  a  part  of  that 
time  the  lands  were  withheld  from  certification  by  reason 
thereof,  and  were  not  taxable,  cannot,  after  the  repeated  de- 
cisions of  this  court  that  the  lands  were  taxable  for  those 
years,  control  the  rights  of  the  parties  to  this  litigation. 

II.  It  is  insisted  that  the  statement  in  the  foregoing  opin- 
ion, that  the  taxes  for  which  recovery  is  sought  in  the  case  at 
bar  are  no  part  of  the  taxes  which  were  sought  to  be  recovered 
in  the  case  of  Homestead  Co.  v.  The  Valley  li,  R.  Co.y  17 
Wall.,  153,  is  erroneous. 

Whether  this  be  correct  or  not  we  think  can  make  no  dif- 
ference upon  the  question  of  former  adjudication,  because,  in 
our  opinion,  the  Dubuque  &  Sioux  City  K.  R.  Co.,  the  plaint- 
ift's  asssignor,  was  in  no  sense  a  party  to  that  action,  so  far  as 
the  question  of  taxes  is  involved.  We  are  content  with  what 
is  said  in  the  foregoing  opinion  upon  that  subject. 

III.  Lastly,  it  is  again  urged  that  the  claim  for  taxes  was 
barred  by  the  statute  of  limitations  when  the  action  was  com- 
menced.    In  the  foregoing  opinion  it  is  held  that  the  right 
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of  action  did  not  accrue  until  the  termination  of  the  litiga- 
tion by  which  the  title  was  adjudojed  to  be  in  the  defendant. 
It  is  claimed  that  this  rule  is  erroneous,  and  that  rights  of  ac- 
tion accrued  upon  the  payments  at  the  time  they  were  made. 
We  are  not  disposed  to  adopt  the  rule  contended  for.  The 
case  is  a  peculiar  one.  The  controversy  between  the  railroad 
grant  and  the  river  grant  continued  for  many  years.  The 
lands  were  held  by  federal  authority  to  belong,  first  to  one 
grant,  and  then  to  the  other,  and  then  again  to  the  other,  and 
the  title  was  not  finally  and  conclusively  settled  until  the  de- 
cision in  the  case  of  Homestead  Co.  v.  Valley  R.  R.  Co,^ 
17  Wallace,  153.  If  the  plaintiflFor  his  assignor  had  com- 
menced an  action  before  that  time  to  recover  these  taxes,  it 
would  have  been  a  virtual  abandonment  of  all  claim  of  title 
to  the  land.  The  conflicting  decisions  as  to  the  title  warrant 
the  belief  that  those  parties  claiming  under  the  railroad  grant 
asserted  title  to  the  land  in  good  faith  to  the  lasr.  Under 
these  circumstances,  we  feel  warranted  in  adhering  to  the 
rule  that  the  statute  did  not  commence  to  ran  until  the  final 
adjudication  in  December,  1872. 

It  is  claimed,  however,  that  the  question  of  title  was  finally 
decided  in  December,  186G,  in  the  cases  of  Wolcott  v.  Dea 
Moines  Co.^  and  Des  Moines  Co,  v,  Burr^  5  Wallace,  681 
and  689.  We  think  it  is  sufficient  in  regard  to  this  feature 
of  the  case  to  repeat  what  was  said  of  the  Wolcott  case  in 
Goodnow  V.  Moulton,  51  Iowa,  555:  "This  action  (the 
Wolcott  case)  was  between  parties,  both  of  whom  claimed 
under  the  river  grant,  and  it  was  held  that  the  title  to  such 
lands  had  passed  thereunder.  But,  as  no  one  claiming  under 
the  railroad  grant  was  a  party  to  the  action,  it  cannot  be  said 
that  the  decision  was  of  any  bearing  as  to  them." 

It  is  true  that  counsel  of  the  Dubuque  &  S.  C.  R.  R.  Co. 

were  allowed  to  appear  and  be  heard  in  argument  in  the 

5.  FORMER       Wolcott  and  Burr  cases  in  the  Supreme  Court 

appearance  '  of  the  Tinted  States;  but  the  railroad  company 

of  counsel  In  i        x     .  i 

argument.  was  not  a  party  to  the  record.  It  is  no  unusual 
thing  for  counsel  interested  in  a  like  question  to  be  permitted 
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to  appear  in  the  argument  of  a  case;  but  that  any  right  of  his 
client  18  adjudicated  in  the  case  because  of  such  appearance, 
cannot  be  admitted.  The  former  opinion  is  adhered  to  and 
the  judgment  is  reversed. 


Morris  v.  Steele. 


1.  Practice  in  Supreme  Court:  ktidknce  not  presehved stricken 
OUT.  Where  no  bill  of  exceptions  is  found  of  record  in  the  court  below, 
and  it  is  doubtful  whether  or  not  any  such  bill  was  ever  filed  there,  a 
motion  to  strike  the  evidence  from  the  abstract,  on  the  ground  that  it 
was  not  preserved  by  a  bill  of  exceptions,  must  be  sustained. 

2. :  LOST  RECORDS.  Lost  records  in  the  court  below  cannot  be  sup- 
plied by  affidavits  in  this  court. 

3.  Judgment  of  District  Court :  presumption  in  favor  op.  Where 
an  action  was  founded  upon  a  guardian's  bond,  and  also  upon  a  promis- 
sory note,  and  a  judgment  was  rendered  against  defendant  in  the  cause, 
but  it  does  not  appear  whether  n^n  the  bond  or  upon  the  note,  and  it 
might  have  been  upon  the  note,  this  court  will  not  reverse  the  judg- 
ment on  the  ground  that  the  court  below  had  no  jurisdiction  of  the 
action  upon  the  guardian's  bond,  because  the  guardian's  accounts  had 
not  been  settled  in  the  circuit  court. 

Appeal  from  Johnson  District  Court. 

Friday,  December  7. 

This  is  an  action  against  the  defendant  on  certain  guard- 
ian's bonds,  which  it  is  alleged  he  signed  as  surety  for 
Eleanpr  S.  Wood,  plaintiiBTs  guardian,  and  also  to  recover 
upon  a  certain  promissory  note  executed  by  tlie  defendant  to 
the  plaintift*.  There  was  a  trial  by  the  court,  and  a  judg- 
ment was  rendered  for  the  plaintiff  for  §300.  Defendant 
appeals. 

S.  H.  Fairally  for  appellant. 

A.  0,  Younkin  and  Milton  liemley,  for  appellee. 
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EoTHROCK,  J. — I.  The  plaintiff,  upon  the  submission  of 
the  case  and  in  the  printed  argument,  presented  a  motion  to 
1.  PRACTTCB  strike  out  all  of  the  evidence  from  appellant's 
court  fevf-  abstract,  upon  the  ground  that  the  evidence  was 
pr^^rved  Dot  preserved  by  a  bill  of  exceptions.  The  de- 
fendant resisted  this  motion  by  the  affidavit  of 
his  counsel  and  of  the  clerk  of  the  district  court.  The  clerk 
stated  in  his  affidavit  that  the  short  hand  reporter's  notes, 
duly  certified,  were  filed  in  his  office,  but  were  not  entered 
upon  the  appearance  docket.  He  makes  no  mention  in  his 
affidavit  of  the  filing  of  a  bill,  of  exceptions.  On  the  other 
hand,  the  deputy  clerk  of  the  district  court  made  an  affidavit, 
which  was  filed  by  the  plaintiff,  in  which  it  is  stated  that  no 
bill  of  exceptions  had  been  filed  in  the  clerk's  office.  The 
fact  is  that  there  is  neither  a  bill  of  exceptions  nor  a  report- 
er's transcript  to  be  found  in  the  clerk's  office  or  elsewhere. 

The  affidavit  of  counsel  for  appellant  sets  forth  that  he 
prepared  a  bill  of  exceptions,  and  that  at  that  time  the  judge 
who  tried  the  case  had  become  mentally  and  physically  una- 
ble to  sign  the  same,  and  that  thereupon  counsel  for  appellee 
agreed  that  the  signature  of  the  judge  should  be  waived, 
and  agreed  that  the  bill  of  exceptions  should  be  regarded  as 
signed  by  the  judge,  and  that  the  said  bill  of  exceptions  and 
written  agreement  were  handed  to  the  clerk  to  be  filed. 

AVe  think  the  motion  to  strike  out  the  evidence  must  be  sus- 
tained. It  is  not  in  terms  claimed  in  the  abstract  that  it  is  an 
abstract  of  the  evidence  -as  shown  by  a  bill  of  exceptions. 
If  it  had  been  so  stated,  it  would  have  been  the  right  of  ap- 
pellee to  file  an  additional  abstract  denying  that  there  was 
any  bill  of  exceptions,  and  calling  upon  the  appellant  for  a 
transcript.  Of  course,  a  transcript  would  not  have  shown 
that  there  was  a  bill  of  exceptions,  because  there  is  none  on 
file,  and  there  is  nothing  in  the  clerk's  office  to  show  that  any 
ever  was  on  file. 

A  motion  to  strike  the  evidence  from  the  abstract,  because 
not  preserved  by  a  bill  of  exceptions,  properly  raises  the 


Digitized  by  VjOOQ IC 


230  SUPREME  COURT  OF  IOWA, 

Morris  v.  Steele. 

question  whether  there  was  a   bill   of  exceptions   or  not. 

^ .  ,^^    This  can  be  settled  by  the  record  of  the  conrt 

records.  below,  and  by  that  only.     Lost  records  in  the 

court  below  cannot  be  supplied  by  affidavits  in  this  court. 

II.     The  motion  being  sustained,  we  have  nothing  left  of 

the  case  excepting  the  pleadings.     It  appears  from  the  j>lead- 

s.  JUDGMENT    ings  that  Eleanor  S.  Wood,  the  mother  of  the 

court*:  pre-      plaintiff,  was  the  guardian  of  the  plaintiff  durin*' 
sumption  in      f  .        .  ,,../«  ,  ^ 

ia?orof.  her  minority;  that  plaintiff  was  the  owner  ot 
forty  acres  of  land;  and  that  her  said  guardian  sold  the  land 
to  the  defendant  under  an  order  from  the  circuit  court;  that 
defendant  became  surety  on  the  guardian's  bond;  that  plaint- 
iff's mother  received  $150  of  the  purchase  money,  and  the 
defendant  executed  his  promissory  note  to  the  ))laintiff  for 
$200,  payable  on  a  certain  date  corresponding  with  plaintiffs 
arrival  at  full  age;  that  when  the  plaintiff  was  fifteen  or  six- 
teen years  old  an  arrangement  was  made  whereby  defendant's 
note  was  surrendered  to  him,  and  the  note  of  a  third  person 
was  taken  and  collected  by  the  guardian.  When  the  note 
was  surrendered,  the  plaintiff  signed  a  receipt  in  full,  and  an 
agreement  that  she  would  never  make  any  claim  against  de- 
fendant as  surety  for  her  guardian.  After  this,  plaintiffs 
mother  and  guardian  died,  wholly  insolvent,  leaving  no 
property  whatever.  The  plaintiff  sought  to  recover  upon  the 
guardian's  bonds  and  upon  the  note  which  was  executed  to 
her.  She  claimed  that  the  agreement  was  never  knowingly 
signed  by  her;  that  she  received  no  money  for  the  note;  and 
denied  that  any  part  of  the- proceeds  was  paid  to  her,  or  ex- 
pended for  her  benefit. 

The  appellant  claims  in  argument  that  the  district  court 
had  no  jurisdiction  of  the  action,  and  that,  before  any  suit 
can  be  maintained  on  the  guardian's  bond,  the  guardian's 
accounts  should  be  settled  in  the  circuit  court,  and  the 
amount  found  to  be  due  should  be  ascertained.  If  it  were 
not  for  the  cause  of  action  founded  upon  the  promissory 
note  payable  to  the  plaintiff,  we  might  consider  tlie  question 
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presented  by  counsel.  But  every  reasonable  presumption 
must  be  indulged  in  favor  of  the  correctness  of  the  judgment 
of  the  court  below,  and  we  cannot  say  without  the  evidence 
that  the  court  was  not  warranted  in  finding  the  defendant 
liable  in  the  sum  of  $300  on  the  cause  of  action  founded  on 
the  note. 

Affibmed. 


I  earm\ 
Dows  &  Co.  V.  Morse  &  Lilly.  \W^\ 

I 126    638; 

1.  Contract:  signed  by  one  party  only:  evidence.    A  contract  which  I  62  23i| 

has  been  sigrned  by  one  of  the  contracting  parties  only,  but  which  has  |n39__298[ 

been  recogoized  and  acted  upon  by  both,  is  binding  upon  both,  and  is 
admissible  in  evidence  in  an  action  between  them. 

2.  Beplevin:    of  corn  purchased   under  contract:    evidence. 

Where  plaintiflfs  entered  into  a  contract  to  furnish  money  to  defendants 
wherewith  the  latter  were  to  buy  com  for  plaintiffs,  and  it  appeared  that 
defendants,  when  they  had  bought  a  crib  of  com,  would  mark  the  crib 
with  plaintiffs*  name  and  draw  upon  plaintiffs  for  the  cost  of  the  same, 
acompanying  the  draft  with  a  receipt  for  the  chb,  held  that  the  com  thus 
became  the  property  of  plaintiffs,  as  between  them  and  the  defendants, 
and,  in  an  action  between  them  to  recover  possession  of  the  com,  it  was 
immaterial  that  it  was  bought  with  defendants*  and  not  with  plaintiffs' 
money,  and  that  defendants  had  given  to  others  crib  receipts  for  por- 
tions of  the  same  com,  and  that  defendants  removed  the  corn  from  the 
cribs  for  the  purpose  of  shelling  and  shipping. 

8.  Contraot:  agency:  tenancy  ly  common.  Under  the  contract  in- 
volved in  this  case,  (see  opinion,)  whereby  defendants  were  to  purchase 
com  with  plaintiffs*  money,  held  that  defendants  were  the  agents  of 
plaintiffs,  and  not  tenants  in  common  with  them  of  the  com. 

Appeal  from  Adams  Circuit  Cov/rt. 
Friday,  December  7. 

This  is  an  action  of  replevin  for  a  large  quantity  of  corn  in 
bins,  in  Corning  and  Preston,  and  in  an  elevator  owned  by  the 
defendant,  Lilly.  The  trial  was  to  a  jnry,  and  resulted  in  a 
verdict  and  judgment  for  the  plaintiffs.  The  defendants  appeal. 
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C.  C.  Wilson  and  Davis,  Wells  cfe  Utissellj  for  appellants. 

Stewart  Brothers  and  C.  D.  Kasson,  for  appellees. 

Day,  Ch.  J. — I.  The  defendants  executed  an  agreement 
as  follows:  "Memorandum  of  agreement  between  David  Dows 
&  Co.  and  Morse  &  Lilly,  of  Corning,  Iowa.  David  Dows  & 
Co.  are  to  provide  Morse  &  Lilly  the  money  necessary  from 
time  to  time  to  purchase  such  quantity  of  sound  corn  at  Corn- 
ing, Iowa,  as  David  Dows  &  Co.  deem  advisable.  Morse  & 
Lilly  agree  to  make  such  purchase  for  David  Dows  &  Co., 
and  to  use  the  money  thus  provided  for  no  other  purpose  than 
the  purchase  of  sound  ear  corn  as  above  stated,  and  the  ex- 
penses necessarily  connected  therewith,  and  the  corn  so  pur- 
chased shall  be  the  property  of  David  Dows  &  Co.,  and  the 
cribs  containing  the  same  shall  be  marked  with  the  name  of 
David  Dows  &  Co.  It  is  further  agreed  between  the  above 
mentioned  parties  that  Morse  &  Lilly,  as  compensation  for 
their  services  in  purchasing,  handling,  cribbing,  shelling  and 
shipping  the  above  corn,  shall  receive  whatever  sum  may  re- 
main when  the  corn  is  sold  by  David  Dows  &  Co.,  after 
David  Dows  &  Co.  shall  have  received  the  money  so  Invest^jd, 
and  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum, 
also  one  cent  per  bushel,  and  all  freight  and  other  charges 
incurred  by  them.  And  Morse  &  Lilly  further  agree,  in  con- 
sideration of  the  premises,  to  guarantee  David  Dows  &  Co., 
against  all  loss  on  account  of  the  purchase  of  the  above  men- 
tioned com,  and  to  make  good  to  them  their  investment,  with 
interest,  also  one  cent  per  bushel,  and  such  charges  and  ex- 
penses as  may  be  incurred  by  them.  Morse  &  Lilly." 

The  defendants  also  executed  another  contract  exactly  like 
the  one  above  set  out,  with  the  exception  that  the  name  of 
"  Prescott"  is  inserted  instead  of  that  of  "Corning." 

The  plaintiffs  offered  these  contracts  in  evidence.     The  de- 
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fendants  objected  upon  the  ground  that  they  are  not  signed 

1.  contbact:  by  David  Dows  &  Co.  The  court  overruled  the  ob- 
plSty^onTyT^  jcction.  The  defendants  assign  this  action  as 
evidence.  error.  The  evidence  shows  that  the  plaintiffs  ac- 
cepted the  contracts  and  advanced  a  large  amount  of  money 
thereunder,  and  that,  pursuant  thereto  the  defendants  pur- 
chased a  large  quantity  of  com,  and  placed  it  in  the  bins  in 
question,  upon  which  the  name  of  plaintiffs  was  marked. 
Under  these  circumstances  the  contract  is  binding  upon  both 
parties,  although  not  signed  by  plaintiffs.  Wise  v.  Ray^  3 
G.  Greene,  430;  Attix^  Noyes  <&  Co.  v.  Pelan^  5  Iowa,  336. 
The  court  did  not  err  in  admitting  the  contracts  in  evidence. 

II.     The  plaintiffs  produced  as  a  witness  George  A.  Morse, 
one  of  the  defendants,  who  testified  in  substance  that  the  de- 

2.  replevin:  feudants  bought  the  com  in  controversy,  under 
chSed  onder  the  contracts  in  question,  for  David  Dows  &  Co., 
deuce.  '        and  that  when  a  crib  was  full  they  made  out  a 

crib  receipt  and  drew  a  draft  on  David  Dows  &  Co.,  and  de- 
posited the  draft  and  crib  receipt  with  the  banking  house  of 
Frank  &  Darrow,  who  placed  the  same  to  the  credit  of  Morse 
&  Lilly,  and  forwarded  it  for  collection,  and  delivered  the 
crib  receipt  to  David  Dows  &  Co.  Upon  cross-examination 
this  witness  stated:  "We  drew  drafts,  attached  the  same  to 
crib  receipts,  and  got  the  money  through  our  bankers,  and 
when  the  money  was  received  it  was  used  by  us  to  purchase 
grain.''  The  defendants'  counsel  then  asked  the  following 
questions:  "Did  you  use  it  to  purchase  this  particular  corn, 
or  did  you  use  it  in  your  general  fund?"  The  plaintiff  ob- 
jected to  this  question.  The  court  sustained  the  objection,  and 
remarked  in  the  presence  of  the  jury  as  follows:  "  I  think  the 
simple  question  raised  by  tlie  issues,  of  the  right  of  possession, 
is  whether,  in  pursuance  of  this  contract,  the  corn  was  set  apart 
as  coming  within  the  contract  by  the  parties,  and  placed  sub- 
ject to  the  conditions  of  the  contract.  I  do  not  think  it  makes 
a  particle  of  difference  where  the  money  came  from.  If,  in 
pursuance  of  the  conti-act,  the  parties  turned  it  over  under  the 
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contract  and  rendered  it  subject  to  it,  and  that  was  the  inten- 
tion of  the  parties,  then  it  would  become  subject  to  the  con- 
tract." Defendants'  counsel  then  stated  to  the  court :  "  We  offer 
to  prove  by  this  witness,  on  cross-examination,  that  this  com 
was  not  bought  with  the  money  furnished  by  David  Dows  & 
Co.,  but  that  the  money  they  obtained  from  David  Dows  & 
Co.  was  placed  in  their  general  bank  account,  with  all  their 
other  funds,  and  used  generally  for  any  purpose.  We  offer 
to  prove,  further,  that  this  identical  corn  that  was  replevined 
was  taken  in  from  farmers  and  stored,  and  was  at  the  time 
corn  that  was  stored  for  farmers,  and  that  the  farmers  held 
crib  receipts  for  same."  The  plaintiff  objected  to  this  evi- 
dence upon  the  ground,  amongst  others,  that  defendants  are 
estopped  by  their  crib  receipts  from  claiming  that  this  corn 
was  purchased  for  David  Dows  &  Co.  The  court  sustained 
the  objection,  and  remarked  as  follows:  "  I  think  it  would  not 
be  proper.  While,  as  between  a  farmer  who  is  claiming  under 
a  crib  receipt  and  David  Dows  &  Co.  who  are  claiming  crib 
receipts,  some  question  might  arise,  as  to  these  parties,  they 
would  be  held  to  just  tlie  corn  that  they  turned  over  to  the 
parties  in  this  action,  as  coming  within  the  purview  and 
intent  of  the  contract;  that  is  to  say,  held  to  the  conditions 
of  the  contract,  whatever  they  arc;  and  they  could  not  go  out- 
side of  their  own  acts  in  setting  apart  the  corn  and  declaring 
it  a  part  of  the  corn  that  was  bought  under  the  contract." 
The  defendants  excepted,  and  assign  the  rejection  of  this  evi- 
dence as  error.  Tlie  action  of  the  court  was  right.  The  evi- 
dence shows  that  the  corn  was  placed  in  bins  upon  which 
the  name  of  plaintiffs  was  marked,  as  required  in  the  con- 
tracts. This  constituted  a  designation  and  setting  apart  of 
the  corn  for  the  plaintiffs.  Whatever  might  be  the  rights  of 
third  parties,  the  defendants  could  not  defeat  the  rights  of 
plaintiffs  by  showing  a  wrongful  commingling  of  the  plaint- 
iffs' money  with  their  own. 

III.     The  witness,  Morse,  npon  cross-examination,  testi- 
fied as  follows:     "  We  bought  the  corn  mentioned  in  crib 
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receipts  at  Corning  and  Prescott.  The  receipts  show  when  it 
was  bought.  On  Monday  after  the  fourteenth  of  October, 
some  of  the  corn  was  hauled  to  the  elevator  from  the  cribs." 
The  defendants  then  proposed  to  show  by  this  witness  that 
the  firm  did  their  shelling  and  shipping  from  the  elevator. 
The  plaintiffs  objected.  The  court  sustained  the  objection, 
and  remarked  that  the  only  question  the  court  would  inquire 
into  was  the  question  of  the  right  of  possession.  This  action 
of  the  court  was  right.  Even  if  the  grain  was  removed  to 
the  elevator  for  a  proper  purpose,  this  fact  would  not  militate 
against  the  plaintiffs'  right  of  possession  under  the  contract. 

IV.  The  court  instructed  the  jury  as  follows:  "If  the 
jury  find  from  the  evidence  that  the  defendants,  Morse  & 
Lilly,  purchased  com  in  controversy  under  and  in  pursuance 
of  the  contracts  which  have  been  introduced  in  evidence,  and 
that  they  placed  the  com  in  cribs,  and  marked  said  cribs  in 
the  name  of  David  Dows  &  Co.,  and  executed  and  delivered 
to  David  Dows  &  Co.  the  crib  receipts  which  have  been  ad- 
mitted in  evidence,  such  acts  would  amount  in  law  to  a  de- 
livery of  the  corn  to  David  Dows  &  Co.,  and  defendants, 
Morse  &  Lilly,  would  have  no  right  of  possession  in  the  said 
com,  except  to  handle  the  same  in  shelling  and  shipping  such 
corn  with  the  consent  of  David  Dows  &  Co. ;  and  if  Morse 
&  Lilly  undertook  to  remove  said  corn  from  such  cribs,  with- 
out the  consent  of  David  Dows  &  Co.,  or  any  part  of  the  same, 
or  against  their  direction  or  protest,  suck  taking  or  disposi- 
tion of  the  corn  would  constitute  a  wrongful  taking  of  the 
same."  It  is  insisted  that  to  make  this  instruction  consistent 
with  the  other  instmctions  the  court  should  have  added  the 
following:  "  Unless  appellant  took  the  same  for  the  purpose 
of  shelling  and  shipping."  But  the  court  in  this  instruction 
is  speaking  of  acts  of  the  defendants  done  without  the  con- 
sent of  the  plaintiffs.  Without  the  consent  of  the  plaintiffs, 
the  defendants  would  have  no  right  to  take  the  corn,  even  for 
the  purpose  of  shelling  and  shipping. 

V,  The  court  further  instructed  the  jury  as  follows:  "  Un- 
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der  the  contract  in  question  the  defendants,  Morse  &  Lilly, 
would  be  the  agents  of  David  Dows  and  &  Co.  in 

8.  contract:  11 

nncy^iiicom""  *^®  purchasing,  cribbing  shelling  and  shipping 
>»on.  ^f  i\^Q  (.QiTj  purchased  under  the  contract,  and  the 

authority  that  is  conferred  upon  Morse  &  Lilly  is  only  the 
authority  to  shell  and  ship  the  com  in  the  cribs  as  their  prin- 
cipals, David  Dows  and  Co.,  shall  direct;  and  assertion  of  any 
right  to  said  corn  that  would  be  counter  to,  or  would  defeat, 
the  right  of  plaintiffs,  David  Dows  &  Co.,  would  be  a  wrong- 
ful taking  of  the  same."  The  defendants  insist  that  in  .this  in- 
struction the  court  misconstrued  the  contract.  They  insist 
that  under  the  contract  the  plaintiffs  and  defendants  were  ten- 
ants in  common.  No  authority  is  cited  in  support  of  this 
position.  Wo  do  not  think  it  is  correct.  See  Heed  v.  Mur- 
phy^ 2  G.  Greene,  574;  Price  &  Co.  v.  Alexander  <&  Co.,  Id., 
427;  Crooker  Bros.  <&  Lamereaux  v.  Brown,  40  Iowa,  144. 
There  was  no  error  in  the  other  rulings  of  the  court. 

Affikmed. 


SooTTEN  v.  Fegan  et  al. 


1.  Wotary  Public:  liability  for  false  certificate  of  acknowl- 
EDOMBKT.  The  liability  of  an  officer  for  making  a  false  certificate  of 
acknowledgment  is  fixed  by  statute,  and,  to  become  liable  therefor  under 
the  statute,  he  must  make  the  false  certificate,  not  only  negligently,  but 
••knowingly.'*    Code,  §  1964. 

Appeal  from  Des  Moines  District  Court. 

Friday,  December  7. 

Action  upon  an  oflScial  bond  given  by  the  defendant, 
Fegan,  as  notary  public.  The  other  defendants  are  sureties 
upon  the  bond.  The  petition  shows  that  Fegan  took  the 
acknowledgment  of  a  forged  mortgage  given  to  secure  a  note 
wliich  was  forged;  that  the  note  purported  to  be  executed  by 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  18S3.  23T 

Scotten  Y.  Fegan  et  al. 

one  Joseph  Cresop;  that  the  mortgage  was  executed  by  a 
man  who  claimed  to  be  Joseph  Cresop,  the  owner  of  the 
land,  and  by  a  woman  who  claimed  to  be  his  wife,  but  who 
were  not  the  persons  they  claimed  to  be;  that  the  plaintiif 
purchased  the  note  and  mortgage  of  one  who  was  named 
therein  as  payee  and  who  endorsed  the  note  to  the  plaintiff 
without  recourse.  The  liability  of  Fegan  and  his  sureties  is 
alleged  to  consist  in  the  fact  that  he  "wrongfully,  falsely, 
negligently,  and  carelessly  executed  and  issued  his  official 
certificate  of  acknowledgment,"  etc.  The  defendants  demur- 
red to  the  petition  upon  the  ground  that  it  does  not  state 
that  Fegan  knowingly  misstated  any  material  fact.  The 
court  sustained  the  demurrer,  and  the  plaintiff  electing  to 
stand  upon  his  petition,  judgment  was  rendered  for  the  de- 
fendants for  costs.     The  plaintiff  appeals. 

Hall  cfe  Hustoriy  for  appellant. 

Poor  c&  Batdwhij  for  appellee. 

Adams,  J. — Although  the  plaintiff  avers  that  Fegan 
faUely  executed  and  issued  his  certificate,  it  is  not  claimed 
by  him  that  his  averment  shows  that  Fegan  acted  in  bad 
faith.  We  shall  take  the  averment  to  mean,  then,  merely 
that  Fegan  made  a  false  certificate  as  the  result  of  negligence. 
So  construing  it,  we  have  to  say  that  in  our  opinion  the  peti- 
tion is  not  sufficient. 

The  liability,  as  we  view  it,  is  a  statutory  one,  and  only 
such.  We  do  not  say  that  there  would  be  no  liability  in  the 
absence  of  a  statute,  but,  there  being  a  statute,  the  liability, 
we  think,  must  be  held  to  exist  by  reason  of  it,  and  not  to 
be  greater  or  less  than  the  statute  provides.  In  the  statute 
we  find  it  defined  in  these  words:  "Any  officer  who  know- 
ingly misstates  a  material  fact  in  either  of  the  certificates 
above  contemplated  shall  be  liable  for  all  damages,"  etc. 
The  petition,  we  think,  cannot  be  held  to  be  sufficient,  unless 
an  averment  that  one  negligently  misstated  a  material  fact  is 
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equivalent  to  an  averment  that  he  knowingly  misstated  a 
material  fact;  and  no  one  would  claim  that  it  is. 

What  should  be  deemed  knowingly  rnisstating  a  material 
fact  is  a  different  question.  Fegan's  certificate  states  (as 
was  necessary)  that  the  persons  executing  the  mortgage  were 
personally  known  to  him.  Counsel  upon  each  side  have 
made  a  very  able  argument  upon  the  question  as  to  when  a 
person  can  properly  be  said  to  be  personally  known  to  anoth- 
er. The  question  is  not  free  from  difficulty.  Personal 
knowledge  of  this  kind  shades  off  into  that  which  cannot 
properly  be  deemed  such. 

But  the  question  before  us  is  simply  one  of  pleading.  The 
plaintiff,  we  think,  should  by  his  averment  have  brought 
himself  within  the  language  of  the  statute.  What  evidence 
would  support  the  averments  would  be  a  question  to  be 
determined  upon  the  trial.  We  think  that  the  demurrer  was 
properly  sustained. 

<  Affirmed. 


Sawyer  v.  Pebrt  et  al^ 

1.  Fraud:  not  disreoardbd  for  sake  of  protectiko  romestbad. 
Where  a  wife  was  the  owner  of  land,  includinjf  the  homestead,  and  en- 
trusted her  whole  business  to  her  husband,  and  the  husband  made  ar- 
rangements to  secure  a  loan  from  plaintiffs  a^si^or,  to  be  secured  by 
mortgage  on  the  wife's  land,  promising  that  he  and  his  wife  would  ex- 
ecute a  note  for  the  loan  and  a  mortgage  on  the  land,  including  the 
homestead,  to  secure  the  note,  and  the  papers  were  so  executed  by  the 
husband  and  wife  as  to  lead  plaintiff's  assignor  to  suppose  that  they  were 
executed  in  accordance  with  the  understanding,  and  were  sent  to  plaint- 
iif's  assignor,  who  thereupon  forwarded  the  amount  of  the  loan  to  the 
husband,  held  that  the  wife  could  not  be  heai:d  to  assert  that  her  hus- 
band had  no  authority  to  sign  the  note,  and  that  neither  could  take  ad- 
vantage of  erasures  in  the  mortgage,  so  made  as  not  to  be  easily  notice- 
able, and  the  effect  of  which  would  be  to  release  the  homestead  from  the 
lien  of  the  mortgage. 
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2.  Attorney's  Foe :  provision  in  note  and  mortgage.  AVhere  a  note 
provided  for  an  attorney's  fee  of  twenty-five  dollars,  and  the  mortgage 
securing  the  note  provided  for  a  reasonable  attorney's  fee,  in  the  absence 
of  evidence  as  to  what  was  a  reasonable  fee  in  the  case,  held  that  nothing 
more  could  be  allowed  than  the  twenty-five  dollars  provided  in  the  note. 

Appeal  from  Poweshiek  District  Court. 
Feiday,  Decembek  7. 

Action  in  chancery  to  foreclose  a  mortgage.  There  was  a 
decree  of  foreclosure  as  to  part  of  the  land  described  in  the 
mortgage,  and  a  judgment  against  the  mortgagors  for  the 
amount  of 'the  debt.  Plaintift'  appeals.  The  facts  of  the  case 
are  stated  in  the  opinion. 

Clark  <j&  Cheahirey  for  appellant. 

Haines  <&  Zymariy  for  appellee. 

Beck,  J. — I.  The  mortgage  in  suit  covers  eighty  acres  of 
land,  and  was  given  to  secure  a  promissory  note  executed  by 
defendants,  Mary  A.  Perry  and  her  husband,  G.  S.  Perry, 
1.  fraud: not  made  payable  to  E.  N.  Perry,  E.  T.  Nutter  and 
lor^nkeof  11.  Nutter,  and  transferred  to  plaintiff.  The 
homestead,  payees  of  the  note,  and  certain  persons  holding 
Hens  upon  the  land,  are  made  defendants.  Mary  A.  Perry 
and  her  husband  alone  defend  the  action.  As  defenses  they 
allege  that  the  title  of  the  land  is  in  the  wife;  that  forty  acres 
of  the  tract  is  their  homestead;  that  the  note  was  executed 
by  the  wife,  and  was  afterward  altered  by  the  husband's  sign- 
ing it,  and  by  the  change  of  the  word  "I"  to  ''we,"  so  that  it 
reads  "we  promise  to  pay,"  etc.,  instead  of  "I  promise,"  etc., 
and  that  the  husband  did  not  join  in  the  mortgage,  which 
therefore  fails  to  bind  the  homestead.  The  correctness  of  the 
appellant's  abstract,  so  far  as  it  presents  the  evidence,  being 
desputed  by  the  appellees,  we  have  examined  the  original  evi- 
dence on  file  in  this  court,  u])on  which  we  find  the  following 
facts: 
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6.  S.  Perry,  being  in  want  of  money,  visited  the  state  of 
Maine,  where  the  payees  of  the  note  resided,  one  of  them 
being  his  brother,  for  the  purpose  of  negotiating  a  loan.  He 
proposed  to  the  payees,  in  case  they  would  loan  him  the 
money,  to  secure  the  payment  by  a  mortgage  upon  the  farm 
upon  which  he  lived,  near  Grinnell,  forty  acres  of  which  con- 
stituted the  homestead  of  himself  and  wife.  He  advised  the 
payees  that  the  title  of  the  land  was  in  his  wife,  and  promised, 
in  case  they  would  loan  him  the  money,  he  and  his  wife 
would  execute  a  mortgage  upon  the  eiglity  acres  constituting 
the  farm  upon  which  he  lived,  which  should  be  a  lien  upon 
the  homestead  of  himself  and  wife.  He  also  promised  that 
he  and  his  wife  would  execute  a  promissory  note  for  the 
money  to  be  loaned.  Upon  their  faith  in  these  promises  and 
representations,  the  payees  agreed  to  loan  the  money  to  him. 
Thereupon  he  returned  home,  caused  tlie  note  and  mortgage 
to  be  executed  and  the  mortgage  to  be  duly  acknowledged  and 
recorded,  and  then  sent  both  to  the  payees,  and  received  in 
return  the  amount  of  the  loan,  $3,500. 

II.  The  wife  now  insists  that  the  note  is  void  by  reason  of 
alterations  which  were  made  by  the  husband's  signing  it,  and 
by  changing  the  word  "I"  to  "we."  There  is  not  one  word 
of  evidence  tending  to  prove  the  alleged  alteration  last  named. 
The  scrivener  who  drew  the  note  declares  that  he  "cannot  tell 
whether  the  "we"  was  written  before  the  "I,"  or  the  "I"  be- 
fore the  "we."  He  does  not  pronounce  it  an  alteration.  An 
inspection  of  the  note  throws  no  light  upon  the  question  of 
this  alteration.   The  defendants,  therefore,  fail  to  establish  it 

III.  The  wife  testifies  that  it  was  her  purpose  to  execute  a 
note  and  mortgage  to  the  payees  in  order  to  enable  her  hus- 
band to  borrow  the  money.  But  she  has  only  a  meager  recol- 
lection of  the  circumstances.  She  does  not  appear  to  know 
whether,  under  the  arrangement  between  her  and  her  hus- 
band, he  was  to  sign  the  note  with  her.  She  does  not  pre- 
tend to  deny  that  he  was  to  sign  it.  She  declares  that  her 
husband  managed  the  farm,  and,  quoting  her  language,  "did 
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my  business.  I  permitted  him  to  do  it  in  his  own  discretion 
and  without  much  control  from  me."  She  fm'ther  declares, 
in  speaking  of  the  transaction,  that  she  entrusted  it  to  her 
husband,  as  she  did  her  other  business.  This  evidence  affords 
a  complete  explanation  to  the  transaction,  so  far  as  the  note 
is  concerned.  The  husband  testifies  that  he  signed  the  note 
after  his  wife  had  signed  it,  and  then  sent  it  to  the  payees. 
According  to  his  wife's  explicit  declaration^  this  he  was 
authorized  to  do,  under  her  authority  and  permission  in  the 
management  of  the  business.  She  cannot  now  dispute  the 
validity  of  the  note,  which  was  made  and  executed  by  both 
herself  and  her  husband,  in  the  exercise  of  his  discretion  un- 
der the  plenary  authority  he  held  as  her  agent.  Tliis  point 
of  the  case  demands  no  further  attention. 

IV.  The  husband  insists  that  he  joined  in  the  mortgage 
no  farther  than  to  relinquish  his  interest  in  the  land  as  a  hus- 
band; i.  e.,  to  surrender  his  right  of  "dower."  His  name  ap- 
pears in  the  mortgage  as  joining  with  his  wife  in  the  con- 
veyance. But  there  are  small  marks  drawn  by  a  pen  across 
his  first  name  and  the  first  letter  of  his  surname,  and  the 
word"  parties,"  as  originally  written,  seems  to  have  been  altered 
in  more  than  one  place  by  changing  it  to  the  singular.  All 
these  alterations  are  very  indistinct,  and  fail  to  strike  the  at- 
tention upon  even  a  reasonably  careful  reading.  It  is  quite 
clearly  shown  by  the  evidence  of  the  scrivener  who  wrote  the 
mortgage  that  these  alterations  were  actually  made  before  the 
instrument  was  signed  by  the  parties. 

As  we  have  seen,  the  husband  agreed  to  cause  a  mortgage 
to  be  executed  to  the  payees  of  the  note,  which  should  be  a 
lien  upon  the  homestead  of  himself  and  wife.  He  had,  as  we 
have  also  seen,  the  full  authority  of  the  wife  to  conduct  the 
business.  In  pursuance  of  this  authority,  and  in  fulfillment 
of  this  agreement,  he  sent  the  note  and  mortgage  to  the  pay- 
ees of  the  note,  and,  trusting  in  his  honesty,  they  sent  him 
$3,500,  as  they  had  agreed  to  do.  The  alterations  of  the 
mortgage  are  so  indistinct,  and  of  such  a  character,  that  they 
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are  well  calculated  to  deceive.  And  the  payees  of  the  note 
were  decieved  by  them.  Shall  the  husband  and  wife  reap 
the  benefit  of  this  gross  fraud?  It  would  be  a  reproach  to 
the  law  and  a  defeat  of  justice  if  they  were  permitted  to  do 
so.  But  a  most  wholesome  doctrine  of  equity  stands  in  the 
way  of  all  such  attempts  to  defraud.  It  is  the  rule  of  estop- 
pel, which  Story  declares  "forms  ^  very  essential  element  in 
that  fair  dealings  and  rebuke  of  all  fraudulent  misrepresenta- 
tions, which  it  is  the  boast  of  the  courts  of  equity  constantly 
to  promote."  2  Eq.  Juris.,  §  1533.  Thus,  "when  a  party  by 
misrepresentations  draws  another  into  a  contract,  he  may  be 
compelled  to  make  good  the  representation,  if  that  be  pos- 
sible." Id.  §  1538.  The  misrepresentation  and  fraud  of 
the  husband  consisted  in  sending  the  note  and  mortgage  to 
the  payees  in  fulfillment  of  his  solemn  agreement,  with  alter- 
ations and  erasures  so  made  as  to  lead  them  to  believe  that 
the  instrument  created  a  lien  on  the  homestead.  The  husband 
and  wife  would  surely  not  claim  that,  if  they  had  advised  the 
payees  of  the  note  that  the  husband  did  not  sign  it,  and  that 
the  mortgage  did  not  bind  the  homestead,  the  money  would 
have  been  sent  them.  The  law  will  not  permit  the  practice 
of  such  a  fraud,  but  will  compel  them  to  make  good  their 
representations.  The  husband,  as  the  active  perpetrator  in  the 
fraud,  can  reap  no  advantage  from  it,  and,  as  the  wife  entrusted 
the  business  without  her  control  to  her  husband,  she  cannot 
enjoy  gain  or  exemption  from  the  consequences  of  the  fraud. 
The  familiar  doctrine  of  equity  upon  which  we  base  our  con- 
clusion needs  no  support  here  of  adjudged  cases.  It  cannot 
be  questioned,  and  its  application  to  this  case  is  made  plain 
by  the  facts.  It  is  true  that  the  law  favors  homestead  rights. 
But  the  law  will  not  permit  such  gross  frauds  to  be  per- 
petrated in  their  name,  as  is  attempted  in  this  case. 

V.  A  question  is  made  by  defendants  in  regard  to  the  suf- 
ficency  of  a  deposition,  which  we  do  not  pass  upon,  for  the 
reason  that  our  conclusion  renders  it  unnecessary  to  consider 
the  testimony  which  it  presents. 
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VI.  The  husband  and  wife  pleaded  a  counter  claim  against 
their  co-defendants,  two  of  the  payees  of  the  note.  No 
notice  seems  to  have  been  served  upon  the  defendants  requir- 
ing them  to  answer  the  counter  claim,  and  they  entered  no 
appearance  thereto,  and  no  issue  was  joined  thereon,  aud  no 
consideration  appears  to  have  been  given  it  in  the  court  be- 
low. The  abstract  contains  nothing  touching  this  counter 
claim,'  except  the  answer  or  cross  bill  pleading  it.  Its  cor- 
rectness upon  this  point  is  not  questioned,  and  nothing  in  re- 
gard to  the  same  matter  is  found  in  the  amended  abstract. 
The  subject  requires  no  further  attention. 

VII.  The  note  provides  for  an  attorney's  fee  of  twenty-five 
dollars,  and  the  mortgage  provides  for  a  reasonable  attorneys 
2.ATT0RirBY'fl  fee  to  be  adjudged  against  the  mortgagors.     But 

sionm  note     the  abstract  fails  to  present  any  evidence  as  to  the 

and  mort-  -*■         ,      i%  -rrr  i 

gage.  amount  of  the  attorney's  fee.      We  cannot  de- 

termine the  amount  without  evidence.  The  plaintiff,  there- 
fore, can  be  allowed  no  greater  sum  than  is  named  in  the  note. 
That  amount  he  may  be  allowed,  and  it  may  be  included  in 
the  decree.  The  cause  will  be  remanded  to  the  court  below 
for  a  decree  foreclosing  the  mortgage  against  all  the  lands, 
and  for  a  judgment  against  the  maker  of  the  note  for  the 
amount  due  thereon  and  attorney's  fee,  with  costs;  or,  at 
plaintiffs  option,  such  a  decree  may  be  rendered  in  this  court. 

Keversed. 


Digitized  by  VjOOQ IC 


2U  SUPREME  COURT  OF  IOWA, 

The  Louis  Ck>ok  Manufacturing  Co.  v.  Aandall  &  Dickey. 

in  iool  The  Louis  Cook  Manufacturing  Co.  v.  Eandall  &  Dickey. 

!»  gyg  1.  Praotioe:  evidence:  obder  of  intb<Jduction.    A  cause  will  not  be 

,  52    2441  reversed  merely  because  secondary  evidence  of  the  contents  of  a  writ- 

138    3*^  ten  contract  was  admitted  before  the  loss  of  the  writing  was  estaTjlished, 

when  a  sufBcient  foundation  for  the  secondary  evidence  was  afterwards 

supplied  by  the  testimouy  of  the  adverse  party. 

2.  Contract :  becondart  evidence  to  establish.    Where  plaintiff  suc- 

ceeded to  the  business  of  C,  and  undertook  the  performance  of  a  con- 
tract previously  entered  into  between  C.  and  defendants,  and,  in  an 
action  between  plaintiff  and  defendants  growing  out  of  the  transaction, 
plaintiff  and  C.  denied  the  existence  of  the  contract,  it  was  proper  to 
allow  defendants  to  establish  the  execution  and  terms  of  the  contract 
by  secondary  evidence. 

3.  Corporation :  ultra  vires.    It  is  not  ultra  vires  for  a  corporation 

organized  for  the  manufacture  of  certain  articles  to  assume  to  fill  a  con- 
tract made  with  another  for  furnishing  such  articles. 

4  Contract :  terms  of  assumed  bt  third  party.  Where  defendants 
ordered  goods  of  C.  on  certain  terms,  and  plaintiff  assumed  to  fill  the 
order  in  C/s  stead,  and  shipped  the  goods  to  defendants,  who  accepted 
the  same,  plaintiff  and  defendants  became  parties  to  the  original  con- 
tract, and  were  both  bound  by  the  terms  thereof. 


5.  :    TO   FURNISH  GOODS  ON   CREDIT:    MEASURE  OF  DAMAGES  FOR 

BBEACH  OF.  Where  plaintiff,  doing  business  at  Cincinnati,  Ohio, 
assumed  to  furnish  on  credit  to  defendants  vehicles  for  sale  at  Des 
Moines,  Iowa,  with  the  sole  privilege  to  sell  such  vehicles  in  certain 
counties,  the  element  of  credit  became  an  important  element  in  deter- 
mining the  damages  to  which  defendants  were  entitled  upon  a  breach 
of  the  contract;  and  the  measure  of  defendants*  damages  for  such 
breach  was  the  difference  in  the  contract  price  of  the  vehicles  and  their 
market  value  in  the  city  of  Des  Moines,  with  the  exclusive  privilege 
of  selling  such  vehicles  in  the  counties  named  in  the  contract,  less  the 
expense  of  bringing  the  vehicles  from  Cincinnati  and  fitting  them  up 
for  the  Des  Moines  market. 

6. :  LANGUAGE  OF  TBADE:  EVTDENOE.  Where  in  a  contract  lan- 
guage is  used  which  has  a  peculiar  meaning  understood  by  the  trade, 
that  meaning  must  be  followed  in  enforcing  the  contract,  and  evidence 
of  such  meaning  is  properly  admissible. 

Appeal  from  Polk  Circuit  Gov/rt. 
Fbidat,  Deoembeb  7. 
Action  at  law  upon  an  account  for  certain  buggies  and 
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other  goods  ordered  by  defendants  of  plaintiff.  There  was 
a  judgment  upon  a  verdict  for  plaintiff  for  a  part  of  the 
claim,  from  which  it  appeals.  The  facts  of  the  case  are 
stated  in  the  opinion. 

William  Phillips,  for  appellant. 

NouTse  c&  Kauffman,  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  is  a  cor- 
poration existing  under  the  laws  of  the  state  of  Ohio,  and 
succeeded  to  the  business  of  Louis  Cook,  in  the  manufacture 
and  sale  of  buggies  and  other  goods.  That  defendants,  who 
had  made  purchases  of  Louis  Cook,  ordered  from  him  certain 
goods.  As  the  plaintiff  had  succeeded  to  his  business,  the 
order  was  by  him  delivered  to  plaintiff  to  be  filled,  which 
was  done.  This  action  is  brought  to  recover  the  value  of 
the  goods  delivered  to  defendants  by  plaintiff  under  such 
order. 

The  defendants  in  their  answer  admit  the  order  for  the 
goods  and  the  receipt  thereof,  but  allege  that  the  purchase 
was  made  under  a  contract  with  Louis  Cook,  to  the  effect 
that  buggies  and  other  goods  ordered  should  be  furnished  at 
prices  named,  upon  thirty,  sixty,  ninety,  or  one  hundred  and 
twenty  days,  when  ordered  in  car  load  lots,  and  that  defend- 
ants were  to  have  the  exclusive  right  to  sell  the  articles  manu- 
factured by  plaintiff,  in  Polk  and  five  adjacent  counties  of 
the  state.  The  contract  was  expressed  in  a  written  order 
given  by  defendants,  which  was  accepted  by  Louis  Cook. 
Under  this  contract,  defendants  ordered  the  goods  mentioned 
in  the  account  sued  upon,  which  were  furnished  to  defend- 
ants by  plaintiff  under  an  order  to  Louis  Cook. 

The  answer,  admitting  the  receipt  of  the  goods  specified  in 
the  account  sued  on,  alleges  that  the  contract  is  in  the  posses- 
sion of  Cook  or  plaintiff,  or  is  lost  or  destroyed;  that  plaintiff 
assumed  its  performance,  but  did  violate  its  conditions  by 
selling  like  goods  described  therein  to  other  persons  within 
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the  counties  mentioned  in  the  contract;  by  refusing  to  sell 
upon  the  time  provided  for  in  the  contract;  by  refusing  to 
sell  to  defendants  more  than  one  car  load  at  one  time;  and 
by  refusing  to  ship  to  defendants  goods  by  the  car  load  until 
the  bills  for  prior  shipments  to  them  had  been  paid.  It  is 
alleged  that,  by  reason  of  these  breaches  of  the  contract  be- 
tween the  parties,  defendants  sustained  damages  to  the  amount 
of  $4,000,  which  they  plead  as  a  counter  claim  to  plaintiff's 
action. 

Plaintiff  in  its  replication  denies  that  defendant  and  Louis 
Cook  entered  into  a  contract  of  the  character  alleged  in  de- 
fendants' answer,  and  denies  that  any  such  order  as  is  pleaded 
therein  was  given  by  defendants  to  Louis  Cook,  or  ever  ex- 
isted. It  admits  that  it  succeeded  to  the  business  of  Louis 
Cook,  but  denies  that  it  assumed  his  contracts  and  liabilities 
set  up  by  defendants.  All  other  allegations  of  the  answer 
are  denied. 

Other  allegations  of  the  pleadings  need  not  be  here  recited. 
It  will  be  observed  that  the  account  sued  on  is  admitted,  and 
the  only  issues  between  the  parties  involve  the  counter  claims 
of  defendants. 

11.  We  will  consider  the  objections  to  the  judgment 
relied  upon  by  plaintiff  in  the  order  of  their  discussion  by 
1.  PRACTICE-  co^DS^l-  I^  is  first  objected  that  there  was  no 
order"<S?in-  Competent  evidence  submitted  at  the  time  tend- 
troduction.  j^^^  ^^  establish  the  contract.  The  contract  itself 
was  not  introduced  in  evidence.  Defendants  testified  that  it 
was  reduced  to  writing  in  the  form  of  an  order  written  by 
Cook  and  signed  by  defendants,  which  was  orally  accepted  by 
Cook  before  he  transferred  his  business  to  plaintiff.  It  was 
kept  by  Cook,  or  left  in  his  possessron.  Upon  this  evidence 
defendants  were  permitted  to  prove  the  contents  of  the  in- 
strument. If  it  bo  conceded  that,  when  this  proof  was 
offered,  tho  evidence  was  insufficient  to  show  the  loss  of  the 
instrument,  or  that  proper  efforts  were  not  made  to  cause  its 
production  at  the  trial  by  Cook,  yet,  in  view  of  the  answer  of 
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plaintiflf,  denying  the  existence  of  the  contract,  and  the  testi- 
mony of  Cook  subsequently  given,  that  he  had  not  at  the 
time  and  never  had  possession  of  the  instrument,  and  that  it 
in  fact  never  had  an  existence,  there  is  no  prejudicial  error 
in  admitting  proof  of  its  contents  at  the  time  such  evidence 
was  admitted.  Cook's  evidence,  if  given  at  or  before  the 
time  the  secondary  proof  was  admitted,  would  have  been  suf- 
ficient to  authorize  it.  As  he  subsequently  supplied  the  re- 
quired proof,  no  prejudice  resulted  from  admitting  the  secon- 
dary evidence  at  the  time  it  was  introduced.  We  will  not 
reverse  a  case  upon  the  ground  that  evidence  is  not  admitted 
in  the  proper  order,  or  for  the  reason  that  a  fact  which  should 
be  proved  in  the  first  instance  by  one  party  is  established  by 
the  testimony  of  the  other. 

Counsel  for  plaintiff  insists  that,  as  Cook  was  not  a  party 
to  the  suit,  no  parol  evidence  of  the  contents  of  the  instru- 

2.  contract:  ^^^^  w^  competent  therein.  "We  think  this 
eywcnceu)  position  applied  to  the  facts  of  this  case  is  not 
establish.        supported  by  the  authorities  cited  by  counsel, 

nor  by  principle.  Under  the  pleadings  of  the  case,  and  the 
evidence  of  defendants,  their  theory  of  the  case  is  that  the 
plaintiff  by  undertaking  to  perform  Cook's  contracts,  as  suc- 
cessor to  his  business,  became  bound  by  the  contract  with 
them;  that  it  in  fact  became  plaintiff's  contract.  It  was 
under  this  theory  necessary  for  defendants  to  establish,  first, 
that  the  contract  was  entered  into,  and  then  to  show  that 
plaintiff  assumed  its  performance.  In  order  to  establish  the 
original  contract,  they  were  compelled  to  resort  to  secondary 
evidence,  as  we  have  just  shown.  The  contract  was  in  fact 
the  contract  of  plaintiff,  having  so  become  by  his  undertak- 
ing to  perform  it.  As  its  existence  was  denied  by  plaintiff 
and  by  Cook,  it  was  a  proper  subject  of  secondary  evidence, 
as  we  have  above  shown. 

III.     It  is  insisted  that  the  plaintiff,  under  its  charter  or 
articles  of  incorporation,  had  no  authority  to  assume  the  per- 

3.  CORPORA-  formance  of  the  contract  with  Cook.  The  busi- 
vireV  ness  of  plaintiff  is  the  manufacture  and  sale  of 
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buggies  and  other  articles.  Of  course,  it  has  authority  to 
accept  orders  for  such  goods  upon  terms  usual  in  such  busi- 
ness. It  surely  had  authority  to  assume  the  tilling  of  an 
order  accepted  by  Cook,  upon  the  terras  made  by  him,  which, 
it  appears,  was  in  accord  with  the  usual  course  of  tlie  trade. 
This  is  just  what  plaintiff  did  in  this  case. 

IV.  It  is  said  that  the  cross  petition  and  proof  do  not 
show  that  plaintiff  agreed  to  perform  Cook's  contract,  and 
4.  CONTRACT :  ^^^  thcro  Is  uo  agreement  between  plaintiff'  and 

sumed^by^"  defendants  proved.  Defendants  gave  the  order  to 
third  party.  Q^^]^  under  the  contract  with  him;  plaintiff  as- 
sumed to  fill  it,  and  shipped  the  goods  for  wliich  suit  is 
brought,  which  were  received  and  accepted  by  defendants. 
Surely  the  law  will  imply  a  contract  between  plaintiff  and 
defendants.  The  plaintiff,  by  tilling  the  order,  became,  as  we 
have  seen,  bound  by  its  terms.  Defendants,  by  accepting  the 
goods,  became  bound  to  plaintiff  according  to  the  conditions 
of  the  contract  which  plaintiff  had  assumed.  The  point 
demands  no  further  attention. 

V.  The  circuit  court  gave  to  the  jury  an  instruction  in 
the  following  language: 

"In  determining  whether  or  not  the  plaintiff  assumed  to 
perform  Louis  Cook's  part  of  the  alleged  contract  with 
defendants,  you  should  take  into  consideration  the  relation 
of  the  parties^  the  manner  in  which  the  business  was  done^ 
all  their  acts  and  declarations^  the  Tnanner  in  which  orders 
were  received^  shipments  made^  and  all  other  facts  and  cir- 
cumstances fairly  tending  to  show  what  the  agreement  was?'* 

This  instruction  is,  we  think,  correct.  The  fact  that 
plaintiff  was  the  successor  of  Cook  in  business  is  a  matter 
pertaining  to  their  relations,  and  its  acceptance  of  orders 
given  originally  to  Cook  pertains  to  the  manner  of  their 
business.  The  acts  and  declarations  of  these  parties,  so  far 
as  shown  by  the  evidence,  are  contemplated  by  the  instruc- 
tion. These,  with  the  other  matters  referred  to,  were  properly 
considered  by  the  court  as  facts  from  which  the  jury  were 
authorized  to  find  that  plaintiff  assumed  Cook's  contract. 
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VI.     The  circuit  court  directed  the  jury  in  the  following 

language:   "If  upon  inquiring,  as  before  directed,  you  find 

that  the  defendants  are  entitled  to  damages,  you 

to*ftLm2h^*   will  then  proceed  to  determine  the  amount  you 

ftTmeasure    will  allow.     The  measure  of  defendants*  damaffes 

of  damages. 

for  a  refusal  to  sell  them  vehicles  under  the  con- 
tract is  the  difference  in  the  contract  price  of  the  vehicles 
refused  to  be  furnished  and  their  market  value  in  the  city  of 
Des  Moines,  with  the  exclusive  privilege  of  selling  that 
make  in  the  counties  named,  less  the  expense  of  bringing 
said  vehicles  from  Cincinnati,  Ohio,  and  fitting  them  up  for 
the  Des  Moines  market." 

The  views  of  plaintiff's  counsel  upon  the  subject  of  the 
measure  of  damages  are  expressed  by  an  instruction  asked 
by  him  at  the  trial  and  refused.     It  is  as  follows: 

"That  if  you  find  there  was  a  contract  existing  between 
defendants  and  Louis  Cook,  such  as  alleged  in  the  petition, 
and  you  find  that  the  plaintiff  agreed  to  perform  the  same, 
and  undertook  such  performance,  and  you  find  that  it  refused 
to  sell  the  defendants  the  goods  named  on  the  time  specified, 
but  was  ready  and  willing  to  furnish  said  goods  to  defend- 
ants as  they  wanted  them,  and  offered  so  to  do,  for  cash,  or 
in  car  lots  on  time  or  credit,  then  the  defendants  should  have 
taken  said  goods  and  paid  cash  therefor,  or  taken  the  same 
on  credit,  one  car  at  a  time,  and  plaintiff  would  be  liable 
only  for  the  interest  at  six  per  cent  for  the  time  credit  was  to 
be  given." 

The  rulings  of  the  circuit  court  upon  these  instructions 
are  correct.  The  object  of  defendants  in  making  the  con- 
tract for  time  was  to  be  able  to  deal  in  the  goods  upon  credit. 
Now,  to  say  that  credit  is  refused,  when  the  contract  pro- 
vides that  it  shall  be  given,  the  defendants  being  required  to 
purchase  for  cash,  is  to  deprive  them  of  the  very  benefits  the 
contract  contemplates  they  shall  receive.  It  is  true,  as  is 
said  by  counsel  for  plaintiff,  that  defendants  were  required 
to  do  "all  they  reasonably  could  do  to  prevent  damages." 
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But  to  require  them  to  pay  cash  when  they  had  contracted 
for  credit,  is  not  within  the  bounds  of  reason.  The  condi- 
tion as  to  credit  was  an  important  and  essential  provision  of 
the  contract.  The  law  will  not  presume  that  defendants 
could  have  paid  cash  for  the  goods,  and  it  surely  did  not 
require  them  to  do  what  they  are  not  shown  to  have  been 
able  to  do. 

VIL  The  plaintiff  insists,  and  requested  the  circuit  court 
to  so  instruct  the  jury,  that  the  measure  of  defendants'  dam- 
ages is  the  difference  between  the  contract  price  and  the 
value  of  the  goods  at  Cincinnati.  The  position  is  not  cor- 
rect. The  buggies  were  purchased  for  sale  in  Des  Moines, 
and,  while  plaintiff  by  the  terms  of  the  contract  was  to  de- 
liver them  upon  the  cars  at  Cincinnati,  this  did  not  imply 
anything  more  than  that  defendants  were  to  pay  transporta- 
tion to  Des  Moines.  But  if  defendants  acquired  the  abso- 
lute property  in  the  buggies  when  they  were  delivered  to  the 
carrier  at  Cincinnati,  plaintiff's  contract  contemplated  that 
defendants  were  to  sell  them  at  Des  Moines.  The  prices  at 
the  last  named  city  control  in  fixing  the  measure  of  dam- 
ages. 

VIII.  The  contract  and  order  for  the  buggies  specified 
"top  buggies  with  poles."     A  witness  engaged  in  the  trade 

was  permitted  to  testify  against  plaintiff's  objec- 
la^ageof  tion  that  these  words  in  the  order  would  be 
deuce.  understood  to  mean  a  common  grade  of  buggies. 
The  evidence  is  competent.  The  language  had  a  meaning 
understood  by  the  trade,  and  that  meaning  must  be  adopted 
in  enforcing  the  contract.  It  is  very  common  for  the  courts 
thus  to  obtain  the  true  meaning  of  the  language  of  con- 
tracts. 

IX.  Numerous  objections  are  made  to  instructions  given, 
which  are  really  but  criticisms  upon  the  language  used  there- 
in. By  these  criticisms  counsel  seeks  to  interpret  the  in- 
structions so  that  they  are  made  to  express  thoughts  other 
than  those  intended  by  their  plain  language,  which  expresses 
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rules  in  harmony  with  the  law.     The  consideration  of  these 
criticisms  would  be  without  profit  to  the  parties. 

X.  The  evidence  was  conflicting,  and  there  is  no  ground 
for  disturbing  the  verdict  as  being  unsupported  by  the  evi- 
dence.   The  judgment  of  the  circuit  court  will  be 

Ajfibmbd. 


FOTB  ET  AL  V.  "WaLKBB. 


1.  Appeal  to  Supreme  Court :  less  than  |100  :  tibcb  of  making  cer-  i  ^- 

TiFiCATB.    Where  an  appeal  is  sought  in  a  canse  involving  lees  than  I '^ 

$100»  the  certificate  reqaired  in  such  a  case  must  be  made  and  filed  at  |  ^  wg 

the  time  of  the  rendition  of  the  judgment.    It  is  not  sufficient  that  it  be  I  ^  ^ 

made  at  the  same  term.  9^-?^ 

Appeal  from  Dallas  Oi/rouit  Court. 

Fbiday,  Deoembeb  7. 

AonoN  for  an  injunction  to  restrain  the  collection  of  a 
judgment.  There  was  a  decree  for  the  plaintiffs.  The 
defendant  appeals. 

Cardell  <&  Shortley^  for  appellant. 

White  cfe  Clarky  for  appellees. 

Adams,  J. — The  judgment,  the  collection  of  which  the 
plaintiffs  seek  to  enjoin,  is  for  $10  debt  and  $24.35  costs. 
The  case  comes  to  us  upon  a  certificate.  The  decree  appealed 
from  was  rendered  August  11,  1882.  The  certificate  was 
made  and  filed  during  the  same  term,  but  not  until  August 
16,  1882.  The  appellees  insist  that  the  certificate  was  not 
made  and  filed  in  time,  and  that  accordingly  this  court  has 
not  acquired  jurisdiction. 
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Section  3173  of  the  Code,  which  provides  for  the  certificate, 
does  not  expressly  provide  within  what  time  it  shall  be  made 
r  and  filed.  The  defendant  does  not  deny  that  it  should  be 
done  at  the  same  term.  It  was  so  held  in  Nicely  v.  RogerSj 
39  Iowa,  441;  Lomax  v.  Fletcher^  40  Iowa,  705,  and  Rose 
V.  Wheeler^  49  Iowa,  52.  But  the  defendant  insists  that  in 
no  case  has  the  court  had  occasion  to  go  farther  than  that, 
and  that  it  ought  not  to  go  farther. 

The  appellees  rely  upon  Ilerahfield  v,  First  National  Bank^ 
39  Iowa,  699,  and  Hakes  v.  Dott^  54  Iowa,  17.  In  the 
former  case  the  court  said:  "As  we  understand  that  section, 
such  certificate  must  be  made  at  the  time  of  the  trial  of  the 
cause,  and  then  made  a  part  of  the  record."  In  the  latter 
case  that  ruling  is  cited  and  followed.  It  is  true  that  it  did  not 
expressly  appear  in  either  case,  as  it  does  in  the  case  at  bar, 
that  the  certificate  was  made  and  filed  during  the  term\  but 
it  is  manifest  that  that  was  not  regarded  as  the  test.  The 
reasoning  is  that  it  should  be  apparent  of  record,  from  the  time 
of  the  rendition  of  the  judgment,  whether  an  appeal  lies  or  not. 
"We  see  no  reason  to  depart  from  the  construction  adopted. 
At  no  time  is  the  trial  judge  better  qualified  to  certify  any 
question  which  he  desires  to  certify,  and  it  seems  to  us  reas- 
onable and  proper  that  parties  should  have  at  all  times  the 
means  of  knowing  what  their  rights  are,  in  order  that  they 
may  govern  themselves  accordingly. 

We  have  to  say  that  we  think  that  the  appellee's  position 
is  well  taken,  and  that  the  appeal  must  be 

DlSMIBSED. 
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Odell  et  al.  V.  Gallup  et  al. 

1.  Promissory  Note:  alteration:  burden  of  proof.    A  defendant 

who  admits  the  execution  of  a  promissory  note  sued  on»  but  alleges  that 
it  has  been  altered  since  its  execution,  has  the  burden  of  proof  to  estab- 
lish the  alteration. 

2.  Chattel  Mortgage:  foreclosure  in  equity:  identity  of  goods: 

EVIDENCE.  Where  G.  mortgaged  a  certain  building  and  the  stock  of 
goods  therein  to  plaintiff,  and  afterwards  removed  the  goods  to  another 
building,  and  then  made  a  second  mortgage  of  the  goods  to  W.,  describ- 
ing them  as  situated  in  the  second  building,  in  an  action  against  G.  and 
W.  to  foreclose  the  first  mortgage,  held  that  plaintiff  was  properly  per- 
mitted to  prove  the  removal  and  identity  of  the  goods,  without  any  al- 
legations of  removal  and  identity  in  his  petition. 

3. :  PRIORITY :  presumption.   Where  a  chattel  mortgage  was  made 

upon  a  stock  of  goods,  and  afterwards  another  mortgage  was  made  to 
another  upon  the  same  stock,  and  it  appeared  that  some  of  the  original 
goods  were  on  hand  when  the  second  mortgage  was  made  and  when  the 
action  for  foreclosure  of  the  first  mortgage  was  begun,  and  it  did  not  ap- 
pear what,  if  any,  goods  had  been  added  to  the  stock,  or  the  value 
thereof,  held  that,  sinca  the  court  is  unable  to  determine  that  the  first 
mortgage  did  not  cover  all  the  remaining  goods,  it  must  be  given  pri- 
ority over  the  second  mortgage  as  to  all. 

Appeal  from  Dallas  Circuit  Cov/rt. 

FEroAY,  December  7. 

Action  to  foreclose  a  chattel  mortgage.  The  relief  asked 
by  the  plaintiffs  was  granted,  and  defendants  appeal. 

White  cfe  Clark  and  Barcrqft^  Bowen  <&  Sickmon^  for  ap- 
pellants. 

D.  W.  Woodiriy  for  appellees. 

Seevebs,  J. — In  May,  1881,  the  defendant,  Gallup,  exe- 
cuted a  chattel  mortgage  to  I.  M.  Murray,  deceased,  on  prop- 
erty described  as  follows:  "A  certain  frame  building  * 
*  *  on  lot  1,  Block  16,  Adel,  Iowa,  privilege  being 
given  the  mortgagor  to  remove  the  same  to  any  other  lot  in 
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Adel,  Iowa;  also  all  furniture,  of  whatever  nature  or  kind, 
located  and  being  in  said  building,  and  bein^  the  stock  in 
trade  of  said  mortgagor;  privilege  being  given  to  said  Gal- 
lup to  sell  and  retail  any  of  said  furniture,  and  to  add  thereto 
as  he  may  deem  best.  It  is  also  agreed  that  said  E.  Gallup 
shall  keep  said  stock  fully  yp  to  present  amount  on  hands." 
The  mortgage  was  given  to  secure  a  promissory  note  for  $300, 
given  for  money  borrowed.  Said  note  was  due  in  one  year 
after  date.  While  the  note  on  its  face  was  for  the  amount 
above  stated,  a  credit  of  $67  was  endorsed  thereon,  as  of  the 
date  the  note  was  given,  so  that  In  fact  the  amount  due  was 
$233.  About  the  time  the  note  became  due,  Murray  let  Gal- 
lup have  $67  more  money,  and  the  note  aforesaid  was  taken 
up  and  a  new  note  for  $300  was  given.  The  mortgage  was 
not  released,  and  it  was  the  understanding  between  Gallup 
and  Murray  that  it  should  stand  as  security  for  the  new  note. 
The  petition  states  that  the  defendant,  White,  trustee,  claims 
some  interest  in  the  mortgaged  property  adversely  to  ''  plaint- 
iffs, by  virtue  of  a  certain  chattel  mortgage  execute  by  E.  Gal- 
lup to  him,  June  30,  1882,  and  recorded  in  book  56,  on  page 
55,  of  chattel  mortgage  records  in  Dallas  county,  Iowa."  A 
copy  of  such  mortgage  was  attached  to  the  petition  and  made 
a  part  thereof.  In  an  amendment  to  the  petition  it  was  stated 
that  said  White,  trustee,  also  claiiped  an  interest  in  said  pro- 
perty adversely  to  plaintiff,  under  a  mortgage  executed  sub- 
sequently to  the  one  last  above  referred  to. 

The  defendant,  Gallup,  denied  the  execution  of  the  note 
and  mortgage  under  which  plaintiffs  claim,  and  the  defend- 
ant. White,  denied  the  allegations  of  the  petition.  The  case  is 
triable  anew  in  this  court. 

I.     As  to  the  defense  pleaded  by  Gallup.     He  admitted 

on  the  trial  that  he  executed  the  note  and  mortgage,  and,  as 

1.  PB0MI8-       we  understand,  simply  claims  that  the  date  of  the 

aiterauon  of:  note  has  been  altered  since  its  execution.     Con- 
burden  of 
proof.  ceding  that  such  defense  was  pleaded,  the  burden 

was  on  Gallup  to  establish  it.     This,  we  think,  he  has  failed 

to  do  by  a  preponderance  of  the  evidence. 
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II.  As  to  the  defendant,  White,  trustee.  The  mortgage 
•under  wliich  plaintiffs  claim  was  duly  filed  for  record  and  re- 
2.  CHATTEL  corded.  White  had  constructive  notice.  The 
J  ioreSo?iu«  In  nioney  secured  by  the  mortgage  has  never  been 
iS'^Fgoo^f"  paid.  The  plaintiffs  are  entitled  to  have  it  fore- 
closed  and  the  mortgaged  property  sold,  unless 
White  has  shown  some  reason  why  this  should  not  be  done. 
No  affirmative  defense  was  pleaded  by  him.  Evidence,  how- 
ever, was  introduced,  which  he  claims  shows  that  as  against 
him  plaintiffs'  mortgage  should  not  be  declared  the  prior  lien 
on  the  property  in  controversy. 

After  the  execution  and  filing  for  record  of  the  mortgage 
under  which  the  plaintiffs  claim,  Gallup  executed  certain 
mortgages  to  White,  trustee.  The  property  mortgaged  is 
therein  described  as  follows:  "All  my  stock  of  furniture  and 
merchandise  of  whatever  kind  now  in  my  possession  in  the 
store  building  on  the  following  real  estate:  Commencing  88 
feet  west  of  the  southeast  comer  of  lot  No.  8,  in  Block  No. 
13,  in  the  town  of  Adel,"  etc. 

It  is  said  that  the  mortgage  under  which  plaintiffs  claim  is 
on  one  stock  of  goods,  and  White's  upon  another,  because 
they  are  described  as  being  in  buildings  situate  upon  differ- 
ent lots  and  blocks  in  the  same  town,  and  that  there  is  no  al- 
legation in  the  petition  which  states  that  the  goods  had  been 
removed  from  one  store  to  the  other,  or  that  the  same  goods 
were  included  in  all  the  mortgages. 

The  petition  seeks  to  foreclose  a  mortgage  on  certain  goods, 
and  it  is  therein  stated  that  White  claims  an  interest  in  the 
goods  under  a  mortgage  recorded  in  a  certain  book,  etc.,  and 
a  copy  of  the  mortgage  is  attached  to  the  petition.  This 
mortgage  was  introduced  in  evidence  by  Mr.  White.  But  for 
this  it  .would  not  have  appeared  that  White  had  any  such  in- 
terest as  entitled  him  to  the  protection  of  the  court. 

It  further  appears  in  evidence  that  the  goods,  or  a  part  of 
them,  described  in  plaintiffs'  mortgage,  were  removed  from  the 
building  therein  described,  and  placed  in  the  building  de- 
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scribed  in  White's  mortgage,  before  the  latter  was  executed. 
This  evidence  is  objected  to,  because  there  is  no  allegation  in 
the  petition  of  such  removal.  White,  as  has  been  stated,  did 
not  plead  any  affirmative  defense,  nor  did  he  disclaim  having 
an  interest  in  the  mortgaged  property.  On  the  contrary,  by 
the  introduction  of  his  mortgage  in  evidence,  he  claimed  an 
interest.  Now  the  question  is  whether  the  property  described 
in  the  mortgages  is  the  same.  We  think  evidence  may  be  in- 
troduced showing  this  fact,  in  the  absence  of  any  allegation 
in  the  pleadings.  The  only  question  is  one  of  identity.  The 
property  is  described  differently  in  the  mortgages,  but  it  is  in 
fact  the  same.  Clearly,  we  think,  evidence  may  be  introduced 
so  showing,  and  evidence  showing  the  removal  from  one  build- 
ing to  the  other  is  admissible  for  this  purpose. 

III.     But,  it  is  said,  plaintiffs  must  show  that  all  the  goods 
described  in  the  White  mortgage  are  described  or  included  in 

3. :  pri-   plaintiffs'  mortgage.     The  evidence  as  to  this  is 

sumption.  indefinite  and  uncertain.  After  the  execution 
of  the  mortgages,  goods  were  sold  at  retail  in  the  usual 
way,  and  other  goods  purchased.  But  the  evidence  fails  to 
show  the  description  or  value  of  the  goods  so  sold  and  pur- 
chased. It,  however,  appears  that  the  goods  described  in 
plaintiffs'  mortgage  were  of  the  value  of  about  $400,  and  at 
the  time  White's  mortgage  was  executed  there  was  on  hand 
of  said  goods  "from  $200  to  $300  (worth),  maybe  a  little 
more."  The  evidence  fails  to  show  the  value  of  the  goods  on 
hand  at  the  time  of  the  trial.  It  does  not  certainly  appear 
that  any  goods  were  purchased  after  the  execution  of  White's 
mortgage*  It  is  said  the  plaintiffs'  mortgage  does  not  cover 
after  acquired  property.  Its  provisions  are  different  from 
those  contained  in  the  mortgages  in  Scharfenhurg  v.  Bishop^ 
35  Iowa,  60;  Stephens  v.  Pence,  56  Id.,  257;  and  Phillips  c6 
Son  V.  Both,  58  Id.,  499;  but  the  provisions  as  to  after  ac- 
quired property  are  more  nearly  like  the  latter  than  either  of 
the  former  cases.  It  is,  therefore,  regarded  as  doubtful 
whether  such  property  is  covered  thereby. 
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But  it  satisfactorily  appears  that  some  of  the  property  in- 
cluded in  plaintiffs'  mortgage  was  on  hand  at  the  time  White's 
mortgage  was  executed,  and  as  it  does  not  appear  what,  if  any, 
goods  have  been  added  to  the  stock,  or  the  value  thereof,  we 
feel  compelled  to  say  that  the  plaintiffs  are  entitled  to  pri- 
ority, for  the  reason  that  we  are  unable  to  say  that  there  are 
any  goods  in  controversy  which  plaintiffs'  mortgage  does  not 
cover;  and  the  evidence  clearly  shows  that  it  does  cover  at 
least  some  of  the  goods  on  hand,  and,  for  aught  we  can  possi- 
bly tell,  it  covers  all  of  them. 

Affibmbd. 


MoOabtt  v.  James. 


1.  Special  Verdiot :  no  evidence  to  support:  new  trial.  Where  a 
jury,  besides  its  general  verdict  for  defendant,  made  certain  special  find- 
ings on  material  points  in  defendant's  favor,  which  had  no  support  in 
the  evidence,  held  that  the  general  and  special  verdict  should  have 
been  set  aside  and  a  new  trial  granted. 

Appeal  from,  Warren  Circuit  Cov/rt. 

Feiday,  Deobmbbb  7. 

This  is  an  action  against  the  defendant  as  the  indorser  of 
a  promissory  note  for  $1,000,  executed  to  the  order  of 
defendant  by  one  Jephtha  Turner.  The  defendant  for  an- 
swer alleges  that  he  was  insane  at  the  time  he  assigned  the 
note  to  the  plain  tiflF,  and  that  he  exchanged  the  note  for  one-half 
the  plaintiffs  stock  of  hardware  and  business  in  Indianola, 
which  the  plaintiff  represented  to  be  worth  $1000,  but 
which,  in  fact,  was  not  worth  one-half  that  amount.  There 
was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for 
defendant.  The  plaintiff  appeals. 
YoL.  LXII— 17 
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Todhunter  cfe  Hartman  and  H.  W.  Maxwell,  for  appel- 
lant. 

Henderson  <&  Berry ,  for  appellee. 

Day,  Ch.  J. — The  evidence  shows  that  the  defendant 
assigned  the  note  in  question,  before  maturity,  to  the  plaintiff, 
in  exchange  for  one-half  interest  in  a  stock  of  hardware;  that 
the  defendant  afterward  was  adjudged  insane,  and  a  guardian 
was  appointed,  who  returned  the  stock  of  hardware  to  the 
plaintiff,  and  received  from  him  therefor  a  note  for  $700, 
secured  by  mortgage,  which  the  defendant,  after  he  recovered 
his  sanity,  took  possession  of  and  sold.  The  court  submitted 
to  the  jury  the  following  special  finding:  "Do  you  find  that 
it  was  mutually  agreed  between  the  plain  tiff  and  the  guardian 
of  the  defendant,  that  the  defendant's  liability  on  the  note  in 
suit  was  fully  settled  and  satisfied  at  the  time  the  $700  note 
was  given?"  To  this  the  jury  answered:  "Yes."  This 
special  finding  is  altogether  unsupported  by  the  evidence. 
But  three  witnesses  testified  with  reference  to  the  giving  of 
the  $700  note.  M.  F.  Clark,  the  defendant's  guardian,  testi- 
fied as  follows:  "He  said  he  had  sold  and  transferred  the 
$1000  note  which  James  endorsed  to  him,  and  he  gave  his 
note  for  $700  for  James'  half  of  the  said  stock  of  hardware. 
When  I  sold  it  back  to  him,  T  don't  remember  that  there  was 
anything  said  in  that  settlement  about  James'  liability  on  his 
endorsement  on  the  $1000  note.  I  did  not  then  know  any- 
thing about  that  endorsement."  On  cross  examination  this 
witness  said:  "There  was  nothing  said  in  the  settlement  I 
made  with  McOarty  about  the  $1000  note."  The  plaintiff 
testified  as  follows:  "I  paid  him  $700  in  my  note  and 
mortgage  at  ten  per  cent.  At  the  time  I  bought  back  his 
half  of  said  store,  there  was  nothing  said  about  the  $1000 
note  that  I  got  of  him  when  he  bought  half  the  store.  Clark 
wanted  to  get  James  out  of  the  business,  because  he  was  not 
adapted  to  it.     He  wanted  to  sell  his  interest  back  to  me, 
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and  said  lie  would  take  less  than  I  got  for  it.  He  and  I 
agreed  upon  $700  for  it.  Then  I  gave  him  the  $700  note 
and  mortgage,  and  took  his  half  of  the  goods."  J.  E.  "Wil- 
liamson, who  was  present  when  the  arrangement  was  effected, 
testified  as  follows:  "My  recollection  is  that,  when  Mr. 
Clark,  guardian  of  Otey  James,  settled  with  E.  K.  McCarty, 
there  was  nothing  at  all  said  about  the  $1000  note."  This 
is  all  the  testimony  there  was  upon  the  subject.  It  is  incom- 
prehensible how  the  jury  upon  this  testimony  could  have 
found  "that  it  was  mutually  agreed  between  the  plaintiff  and 
the  guardian  of  the  defendant  that  the  defendant's  liability 
on  the  note  in  suit  was  fully  settled  and  satisfied  at  the  time 
the  $700  note  was  given." 

The  court  also  submitted  the  following  special  finding: 
"Do  you  find  that  the  plaintiff  knew  the  defendant  to  be 
insane  at  the  time  the  note  was  endorsed."  To  this,  also, 
the  jury  answered :  "Tes."  This  answer  finds  as  little  support 
from  the  testimony  as  the  preceding  one.  The  evidence 
shows  without  any  conflict  that  up  to  the  time  of  the  trade 
in  question  the  defendant  was  engaged  in  his  ordinary  busi- 
ness, and  it  does  not  appear  that  the  plaintiff  or  any  one 
else  had  any  suspicion  that  he  was  not  sane,  until  after  the 
trade  was  made.  These  findings  are  very  material,  and  it  is 
impossible  to.  tell  to  what  extent  they  influenced  the  general 
verdict.  The  motion  for  a  new  trial  should  have  been  sus- 
tained. 

Reveksed. 
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I  02  2eo^  Wilson  v.  Irish. 

L8g    475 

102  ^o'       ^-  Contract  for  Land:  rescission  after  possession  taken.    The 
[~62*~B5|  grantee  of  real  estate  under  a  contract,  after  he  has  taken  possession, 

,no7  467  cannot  have  the  contract  rescinded  becaase  his  grantor  has  fraudulently, 

m    234  ^°^  ^^  violation  of  the  contract,  kept  him  out  of  possession  for  a  time. 

^  He  will  be  remitted  to  his  action  at  law  for  his  damages  for  the  deten- 

tion. 

2.  Evidence:  breach  of  warranty:  declarations  of  person  in 
POSSESSION.  In  an  action  for  a  breach  of  warranty  in  the  conveyence 
or  real  estate,  the  declarations  of  the  person  in  possession,  as  to  the 
right  by  which  he  holds  possession,  are  admissible  in  evidence  as  a  part 
of  the  res  gestae. 

S.  :  handwriting:  standard  of  comparison.  Where  the  evi- 
dence of  the  genuineness  of  a  letter  was  meager  and  unsatisfactory,  it 
was  error  to  admit  it  in  evidence  as  a  standard  of  comparison  whereby 
the  jury  should  determine  the  genuineness  of  another  letter  alleged  to 
have  been  written  by  the  same  person. 

4.  :  conversation  in  presence  of   another:  question  for 

JURY.  Where  a  conversation  occurred  in  the  presence  of  a  party,  it  was 
not  for  the  witness  or  the  court,  but  for  the  jury,  to  determine  from  all 
the  circumstances  whether  the  party  heard  the  conversation  or  not. 


:  conversation   between   parties:    question   for    jury. 

Where  a  remark  made  by  defendant  to  plaintiff  was  material,  if  made 
before  the  delivery  of  a  deed,  but  the  evidence  was  conflicting  as  to 
whether  it  was  made  before  or  after,  the  evidence  concerning  the  remark 
should  all  have  gone  to  the  jury,  and  it  was  for  the  jury  to  determine 
whether  it  was  made  before  or  after  the  delivery. 

:  breach  of  warranty:  burden  of  proof.    In  an  action  for  a 


breach  of  warranty  in  a  conveyence  of  land,  where  the  breach  com- 
plained of  was  a  prior  conveyance  to  another,  the  burden  of  proof  to 
establish  such  prior  conveyance  was  upon  the  plaintiff. 

7.  Conveyance:  quit-claim  deed:  what  is  not..  A  conveyance  which 

employs  the  words — **have  bargained,  sold  and  quit-claimed,  and  by 
these  presents  do  bargain,  sell  and  quit-claim  ♦  »  *  *  »  all  our 
right,  title  and  interest,  estate  claim  and  demand,  both  at  law  and  in 
equity,  and  as  well  in  possession  as  in  expectancy,^'  is  not  a  mere  quit- 
claim deed.    See  Sibley  v.  Bullis,  40  Iowa.,  429. 

8.  Damages:  breach  of  covenant  of  warranty.    In  an  action  for  a 

breach  of  covenant  of  warranty,  the  mere  fact  that  there  is  an  outstand- 
ing superior  title,  which  has  never  been  hostilely  asserted,  will  not 
authorize  the  recovery  of  the  consideration  money. 
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Appeal  from  Van  Buren  CirouU  Court. 

Fbiday,  Deoembeb  7. 

The  plaintiff  brings  this  action  for  the  recovery  of  damages 
for  an  alleged  breach  of  warranty  in  a  conveyence  of  certain 
real  estate,  situated  in  the  state  of  Missouri.  The  defendant, 
by  way  of  cross  petition,  alleges  that  the  land  described  in 
the  petition  was  traded  to  plaintiff  in  part  consideration  for 
some  land  conveyed  to  the  defendant  by  plaintiff,  and  that 
the  plaintiff  fraudulently  extended  the  time  of  a  lease  upon 
said  premises,  whereby  the  defendant  was  kept  out  of  the  pos- 
session of  the  premises  for  one  year,  to  his  great  damage. 
Defendant  prays  that  the  trade  may  be  rescinded  and  canceled. 
The  defendant  thereupon  moved  to  transfer  the  cause  to  the 
equity  docket,  for  the  reason  that  it  involves  equitable  issues. 
The  motion  was  overruled.  The  pl&intiff  filed  a  demurrer  to 
the  cross-petition,  which  was  sustained.  The  trial  was  to  a 
jury,  and  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$1,722.46.  The  defendant  appeals.  The  cause  was  before 
us  on  a  former  appeal.     See  57  Iowa,  184. 

Stilea  (&  Beaman  and  Wright^  Cummins  <&  Wright^  for 
appellant. 

Robert  H.  Starr  and  Wm.  M.  Walker  and  C.  C.  Cole^  for 
appellee. 

Day,  Ch.  J. — I.  The  first  error  insisted  upon  is  the  sus- 
taining of  the  demurrer  to  the  cross  petition,  asking  a 
1.  CONTRACT  rescission  of  the  trade.  The  trade  between  the 
p^ission  parties  was  made  on  the  27th  day  of  March, 
Bion taken.  1875.  In  August,  1874,  Wilson  leased  to  Brown, 
for  the  period  of  one  year  from  the  1st  of  March,  1875,  the 
premises  by  Wilson  conveyed  to  the  defendant.  This  lease 
contains  the  following  reservation:  "Wilson  reserves  the 
privilege  of  selling  the  farm  and  giving  possession  at  any 
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1  I 

time  after  one  year.^'*  The  defendant  alleges  in  his  cross- 
petition  that,  when  the  lease  was  exhibited  to  him,  pending 
the  negotiation,  the  italicised  words  were  not  in  the  lease, 
and  that  they  were  fraudulently  added  after  the  terms  of  the 
trade  were  agreed  upon,  and  before  the  execution  and  delivery 
of  the  deeds,  and  that  by  reason  of  this  fraud  the  defendant 
was  kept  out  of  possession  for  one  year.  This  action  was 
commenced  in  February,  1877,  and  this  cross-petition  was 
filed  September  27th,  1877;  so  that,  as  appears  from  the 
cross-petition,  the  defendant  had  been  in  possession  for 
eighteen  months  when  the  cross-petition  was  filed.  The 
defendant,  having  taken  and  held  possession  of  the  property, 
cannot  rescind  the  trade  because  he  was  kept  out  of  possession 
for  a  time,  but  will  be  remitted  to  his  action  at  law  for 
damages.  The  demurrer  to  the  cross-petition  was  properly 
sustained. 

II.  The  plaintiff  testified  that  about  the  middle  of  April, 
after  he  received  his  deed  for  the  Missouri  land,  he  went  to  the 

land  to  see  it,  and  found  one  John  Finch  living  on 

2.    KVIDBNCB:  '  O 

w^ranty:  it  and  plowing  it.  Against  the  objection  of  de- 
of  peJ^^nTn  fendant,  the  plaintiff  was  permitted  to  testify 
possession.  ^j^^^  <*Fincli  said  that  he  was  in  possession  from 
"W.  S.  Gatling;  that  he  got  possession  from  Gatling.  This  action 
is  assigned  as  error.  The  evidence  is,  we  think,  admissible, 
under  the  principles  announced  in  1  Greenleaf  on  Evidence, 
§§108-9. 

III.  The  plaintiff  testified  that  he  received  two  or  three 
letters  from  Finch.     He  was  then  shown  a  letter  as  follows: 

"Gbbbntop,  Souyler  Co.,  Mo.,  June  12,  1876. 
"Mb.  Wilson:     Tours  of  the  6th  is  at  hand.     You  wanted 
to  know  if  I  consider  Mr.  Gatling  the  owner  of  the  farm.     I 
do  consider  him  the  owner  of  it.     I  still  hold  the  rent  money 
till  it  is  settled.  Yours  truly, 

"John  Finch." 

The  witness  testified:     "I  don't  think  I  ever  saw  Finch 
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write,  nor  any  letter  that  I  knew  he  wrote.     I  can  say  that  I 

3 know  that  is  his  handwriting."     The  witness  was 

stMid^^^'  then  asked  how  many  letters  in  all  he  liad  received 
comparison.  ^^.^^^^  Finch,  and  answered:  "I  gness  two  or 
three."     The  witness  was  then  shown  the  following  letter: 

"Greentop,  December  27th,  '75. 

"Mb.  Wilson: — 

''Sir:  Time  is  drawing  near  to  settle  the 
rent  of  the  Irish  farm.  If  you  have  any  objection  of  me 
settling  with  Mr.  Gatling  please  let  me  know.     In  haste. 

"John  Finch,  Qreentop,  Mo." 

The  witness  testified  as  follows:  "I  got  this  letter  through 
the  mail.  •  •  I  think  I  was  there- the  February  following 
its  receipt." 

Q. — State  whether  this  letter  had  anything  to  do  with  your 
going  down  there? 

A. — I  think  I  complied  with  his  request. 

Q. — When  you  was  down  in  Missouri,  did  you  have  any 
conversation  with  him  about  having  written  to  you  about 
this  matter? 

A. — I  presume  I  did. 

Q. — ^What  did  he  say  about  it^ — about  having  written  to  you  ? 

A. — I  couldn't  say  exactly  what  he  said. 

Q. — ^Tou  recollect  that  he  did  say  something  about  having 
written;  what  is  your  best  recollection? 

A. — My  impression  is  that  he  did. 

Thereupon  the  plaintiff  offered  the  letters  in  evidence. 
The  defendant  objected.  The  court  held  that  the  letter  of 
date,  June  12th,  1876^  might  be  introduced  as  evidence,  and 
the  letter  of  December  27th,  1875,  might  be  introduced  for 
the  purpose  of  comparing  with  it  the  letter  of  June  12th,  to 
show  who  wrote  it.  This  action  is  assigned  as  error.  It  is 
to  be  observed  that  there  is  no  proof  whatever  of  the  genu- 
ineness of  the  letter  of  June  12th,  except  what  arises  from  a 
comparison  of  it  with  the  letter  of  December  27th.  The  evi- 
dence of  the  genuineness  of  the  letter  of  December  27  th  is  very 
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meagre  and  unsatisfactory.  The  witness  first  answers  that  he 
thinks  he  did  not  see  Finch  and  talk  with  him  about  the  letters 
after  they  were  written.  Afterward  he  says  he  presumes  he  had 
a  conversation  with  Finch  about  having  written  him,  and  that 
his  impression  is  that  Finch  said  something  about  it.  In 
regard  to  the  admission  of  papers  for  the  mere  purpose  of 
furnishing  the  jury  a  standard  of  comparison,  it  is  said  in 
1  Greenleaf  on  Evidence,  §  580,  that  the  modern  English  decis- 
ions are  clearly  opposed  to  it,  and  in  section  581  the  rule  as 
extracted  from  American  decisions  is  declared  to  be:  '^Tliat 
such  papers  can  be  offered  in  evidence  to  the  jury  only  when 
no  collateral  issue  can  be  raised  concerning  them,  which  is 
only  when  the  papers  are  conceded  to  be  genuine,  or  are  such 
as  the  other  party  is  estopped  to  deny,  or  are  papers  belong- 
ing to  the  witness,  who  was  himself  previously  acquainted 
with  the  party's  handwriting,  and  who  exhibits  them  in  con- 
firmation and  explanation  of  his  own  testimony."  It  is  clear 
that  the  letter  of  December  27th,  1875  does  not  fall  within 
this  rule.  We  think  there  was  error  in  the  admission  of 
each  of  the  letters  in  question. 

IV.  The  evidence  tends  to  show  that,  before  the  convey- 
ance to  the  plaintiff,  the  defendant  contracted  the  land  to  one 
%er8aUon1n°"  Gatling,  and  executed  a  deed,  which  was  deposited 
another®:^'  with  ouc  Mooro  as  au  escTOw.  The  defendant 
jiu^stion  for  test;fie(j  tQ  a  transaction  which  occurred  afterward 
at  the  office  of  Moore,  in  which  he  claims  that  this  contract 
was  rescinded,  and  the  deed  was  surrendered  to  him.  Moore 
was  introduced  as  a  witness.  His  attention  was  directed  to 
this  occurrence,  and  he  was  asked:  "What  was  said  there  at 
the  time  about  the  trade  being  rescinded?'^  To  this  he  ans- 
wered :  "There  was  a  remark  made  by  Irish — Gatling  was  in 
the  room;  I  can't  tell  whether  ho  heard  the  remark  or  not. 
My  impression  at  the  time  was  that  he  did  not.  He  was 
about  as  far  as  from  me  to  the  counsel  there.  There  was 
nothing  occurring  to  prevent  his  hearing.  My  reason  for 
thinking  he  did  not  was,  that  Irish  spoke  in  a  suppressed 
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tone,  between  a  whisper  and  a  lond  tone."  The  witness  was 
then  asked  to  state  what  was  said,  and,  npon  plaintiff's  objec- 
tion, the  witness  was  not  permitted  to  answer.  In  this 
ruling  we  think  there  was  error.  The  defendant  had  the 
right  to  be'eorroborated  by  a  person  present  at  the  transaction 
about  which  he  had  testified.  It  was  not  for  the  witness  nor 
the  court,  but  for  the  jury,  to  determine  from  all  the  circum- 
stances whether  Gatling  heard  what  occurred  in  his  presence. 
V.  Rutledge  Lea,  who  drew  the  papers  between  the 
plaintiff  and  the  defendant  pertaining  to  their  trade,  was 

Q :  con-  introduced  as  a  witness  for  defendant,  and  testi- 

twSn  par-  '  fied  that  he  heard  a  conversation  between  Wilson 

ties:  question       ,  t  .  i      i  i       -»*-.  .  t       i      i  i 

for  jury.  and  Irish  about  the  Missouri  land  about  the  time 
the  deeds  were  made,  during  the  time  they  were  making  the 
trade,  and  that  Irish  said  that  the  Missouri  land  was  not 
worth  more  than  $500.  Upon  cross-examination  the  witness 
said:  "I  think  Irish  said  the  land  wasn't  worth  over  $500 
after  the  deeds  were  delivered.  The  deeds  were  right  on  the 
table.  I  can't  say  there  had  been  a  manual  delivery  of  them. 
They  were  completed,  but  I  don't  know  as  Wilson  had 
picked  them  up."  The  plaintiff  thereupon  moved  to  with- 
draw from  the  jury  all  of  the  evidence  of  this  witness  relating 
to  Irish's  remark  about  the  value  of  the  Missouri  land, 
because  the  statement  was  made  after  the  transaction  was 
completed.  The  court  sustained  the  motion.  The  defendant, 
with  reference  to  this  same  transaction,  testified  that  this 
statement  was  made  by  him  when  they  were  discussing  the 
amount  of  consideration  to  be  put  in  the  deed.  This  evi- 
dence should  have  been  allowed  to  go  to  the  jury,  and  it 
should  have  been  left  for  them  to  determine  whether  or  not 
the  statement  was  made  before  the  transaction  was  completed. 
Even  if  made  immediately  after  the  deeds  were  delivered,  the 
remark  would  be  admissible  as  part  of  the  res  gestae.  And, 
if  Wilson  made  no  reply,  or  manifested  no  surprise,  it  would 
tend  to  corroborate  the  testimony  of  Irish,  that  he  "told 
Wilson  several  times  that  the  Missouri  land  was  not  worth 
to  exceed  $500. 
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VI.  During  the  trial  of  the  cause,  a  question  arose  as  to 
the  burden  of  proof,  and  the  court  held  that,  if  plaintiff  never 
6. :  took  possession  of  the  premises  and  defendant 

w^S^nty:       never  placed  him  in  possession,  then  the  burden 
proof  was  on   defendant.     The  same  doctrine  was  an- 

nounced in  instructions.  The  petition  is  somewhat  indefinite. 
It  does  not  clearly  appear  whether  the  plaintiff  seeks  to 
recover  at  all  upon  the  ground  that  the  defendant  never  had 
title  to  the  land.  The  petition,  however,  does  allege  as  a 
specific  ground  of  complaint  that,  when  the  plaintiff 
attempted  to  take  possession  of  the  Missouri  land,  he  found 
one  Gatling  in  possession  under  a  purchase  from  defendant 
prior  to  plaintiff's  purchase. 

So  far  as  this  particular  breach  is  concerned,  it  admits  by 
implication  that  the  title  was  at  one  time  in  defendant,  and 
claims  that  it  was  divested  by  sale  to  Gatling.  The  answer 
simply  denies  the  allegations  of  the  petition.  Under  the 
pleadings  in  this  case,  we  think  the  burden  of  proof  is  upon 
plaintiff,  in  so  far  as  the  alleged  conveyance  to  Gatling  is 
concerned.     See  Jerald  v.  Elly^  51  Iowa,  321. 

VII.  Before  the  alleged  conveyance  from  defendant  to 

Gatlin,  the  defendant  executed  a  title  bond  to  one  Morgan, 

7  coNVBY-      which  the  defendant  afterwards  foreclosed,  thus 

claim  deedV  divesting  Morgan's  title.  The  defendant  insists 
what  Is  not.     ^j^^  ^j^^  ^^^^  ^^  Gatling  was  a  mere  quit-claim, 

passing,  not  the  title  to  the  land,  but  simply  the  defendant's 
interest  therein.  The  deed  to  Gatling  employs  the  word8,"have 
bargained,  sold  and  quit-claimed,  and  by  these  presents  do  bar- 
gain, sell  and  quit-claim  •  •  •  all  our  right,  title  and 
interest,  estates,  claim  and  demand,  both  at  law  and  in  equity, 
and  as  well  in  possession  as  in  expectancy."  This  deed  is  not 
a  mere  quit-claim.     See  Sibley  v.  JSuUiSy  40  Iowa,  429. 

VIII.  The  court  instructed  the  jury  as  follows:  "If  you 
find  that  defendant  did  not  have  title  to  the  Missouri  land  at  the 
8.  damages:    *'™®  ^^  conveyed  the  same  to  plaintiff,  then  you 

enaSu)?  war-  ^iU  find  for  plaintiff  on  his  cause  of  action,  and 
raaty .  ^j jj  assess  his  damages  at  the  purchase  price  of  said 
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land,  with  six  per  cent,  interest  thereon.'^  This  instruction 
entirely  ignores  the  defendant's  claim,  that  the  plaintiff  took 
possession  of  the  property  and  rented  it  to  Finch.  The  mere 
fact  that  there  was  an  outstanding  superior  title,  which  had 
never  been  hostilely  asserted,  would  not  authorize  the  recovery 
of  the  consideration  money.  3  Washburn  on  Heal  Prop.,  478. 
Many  other  objections  have  been  urged  to  the  judgment, 
but  we  think  what  has  been  already  said  indicates  our  gen- 
eral view  of  the  case,  and  may  render  the  other  questions 
immaterial  upon  the  retrial.  For  the  reasons  assigned,  the 
judgment  is 

Kevsbsed. 


Hadley  v.  Stuabt.  w  im 

1.  Besolting  Trust:  facts  not  cohstitutino.    Where  a  testator  pro- 

vided in  his  will  that  his  widow  should  have  the  use  and  benefit  of  his 
farm  for  the  support  and  education  of  his  children  until  one  of  them 
should  become  of  a{^,  and  that  it  should  then  be  sold,  and  the  proceeds 
be  divided  among  his  heirs,  but  the  widow,  with  no  further  power,  sold 
the  land  and  gave  a  bond  to  the  purchaser  to  procure  for  him  a  good 
title  in  the  future,  and  then  purchased  other  land  with  the  consideration 
money,  Jield  that  the  widow  conveyed  only  her  own  interest  in  the  land, 
whatever  that  was,  and  that  the  interest  of  the  heirs  remained  intact; 
that  the  connderation  money  paid  the  widow  in  excess  of  her  interest 
was  in  consideration  of  her  bond;  that  the  heirs  had  no  resulting  trust 
estate  in  the  land  purchased  by  the  widow,  and  that  the  plaintiff,  one 
of  the  heirs,  did  not  acquire  such  trust  estate  by  the  fact  that  he  was 
induced  by  the  widow,  after  his  majority,  to  convey  his  interest  in  the 
original  land  to  the  widow's  grantee,  upon  her  representation  that  she 
held  the  land  purchased  by  her  in  trust  for  the  heirs. 

2.  Estates  of  Decedents:  realty  tbbatbd  aspebsonaltt.    While, 

under  the  provisions  of  a  will,  realty  directed  to  be  sold  may  sometimes 
be  treated  as  personalty,  the  facts  in  this  case  do  not  warrant  the  appli- 
cation of  the  rule. 

Appeal  from  Chitkrie  CirowU  Court. 
FEroAY,  Dbobmber  7. 
Action  in  equity  to  establish  a  trust  in  certain  land  em- 
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braced  within  the  town  plat  of  the  town  of  Stuart,  Guthrie 
county.  The  defendant  demurred  to  the  plaintiff's  petition, 
and  the  demurrer  was  overruled.  From  the  order  overruling 
the  demurrer  the  defendant  appeals. 

Charles  S.  Foggy  for  appellant. 

J.  H.  ApplegatCy  for  appellee. 

Adams,  J. — ^The  land  in  question  is  an  undivided  sixth 
part  of  eighty  acres.     The  facts  as  shown  by  the  petition  are 

' ^     in  substance  as  follows:    The  defendant's  title, 

iwfcoiSutut-  whatever  he  has,  was  acquired  in  1868  by  deed 
*°^"  from  one  Deborah  B.  Lewis,  formerly  Deborah 

B.  Hadley,  the  plaintiff's  grandmother.  She  had  purchased 
the  property  in  1857,  and  taken  the  title  in  her  name.  The 
plaintiff  claims  that  she  purchased  it  in  part  with  money 
that  belonged  to  his  father,  one  Amos  Hadley,  who  has  since 
died  intestate;  that  a  trust  resulted  to  Amos  Hadley,  and 
that  upon  his  death  his  beneficial  interest  in  the  land  de- 
scended to  the  plaintiff.  Respecting  Amos'  interest  in  the 
money  with  which  the  land  was  purchased,  the  facts  set  out 
are  as  follows:  It  was  purchased  with  certain  money  which 
Deborah  acquired  in  the  sale  of  certain  land  in  Indiana. 
This  land  formerly  belonged  to  Deborah's  husband,  Wm.  M. 
Hadley,  who  died  testate  in  1845.  The  land  constituted  his 
farm.  In  his  will  he  made  a  devise  of  it  in  the  following 
words:  "It  is  my  will  that  she  (Deborah)  have  the  use  and 
benefit  of  ray  farm  to  raise  and  educate  my  children,  until 
^  my  son  Thomas  arrives  at  the  age  of  twenty-one  years,  and 
at  that  time  it  is  my  will  that  my  real  estate  all  be  sold,  and 
the  proceeds  arising  therefrom  be  equally  divided  between  all 
my  heirs."  The  will  also  provided  that  if  Deborah  ceased  to 
remain  a  widow  the  real  estate  should  be  sold  and  divided 
equally  between  the  heirs.  By  the  will,  one  Joseph  Hadley 
was  appointed  executor,  who  qualified  and  administered,  and 
was  discharged  many  years  ago.     Thomas  died  in  1850,  at 
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the  age  of  fourteen.  The  sale  of  the  Indiana  land  by  De- 
borah was  made  in  1855.  Afterward  she  married  one  Lewis. 
Amos,  the  plaintiff's  father,  was  one  of  the  testate's  heirs. 
He  died  in  1862.  In  1855,  at  the  time  of  the  sale  by 
Deborah,  Amos  was  a  minor.  He  did  not  join  in  her  con- 
veyance, but,  after  he  became  of  age,  in  1861,  he  executed  a 
separate  deed  of  the  land  to  her  grantee.  Before  that  time, 
Deborah  had  used  the  money  which  she  received  from  the 
grantee,  in  the  purchase  of  the  land  in  question  in  Guthrie 
county.  Amos  was  paid  nothing  at  the  time  he  executed 
his  deed,  nor  at  any  time.  Deborah  had  given  a  bond 
whereby  she  obligated  herself  to  procure  a  good  title  to  be 
made  to  her  grantee,  and  Amos  was  induced  to  execute  a 
deed  in  order  to  discharge  his  mother  from  the  bond,  so  far 
as  his  deed  would  have  that  effect;  she  representing  to  him 
that  she  had  used  the  money  which  she  received  for  the  land 
in  the  purchase  of  the  Guthrie  county  land,  and  that  she 
held  the  latter  in  trust  for  her  husband's  heirs.  When  De- 
borah sold  and  conveyed  to  the  defendant,  Stuart,  she 
informed  him  that  the  plaintiff,  as  heir  of  Amos,  and  then  a 
minor,  had  an  interest  in  the  land.  The  foregoing  are  the 
material  facts  set  out  in  the  plaintiff's  petition  and  relied 
upon  by  him;  and  the  question  presented  is  as  to  whether 
they  constitute  a  cause  of  action. 

They  do  not,  unless  it  appears  from  them  that  the  money 
with  which  Deborah  purchased  the  Guthrie  county  land 
belonged,  in  part  at  least,  to  Amos.  To  determine  how  this 
is,  we  need  to  go  back  to  "W.  M.  Hadley's  will.  As  to  the 
interest  which  Deborah  took  under  the  will,  the  parties  are 
substantially  agreed.  The  plaintiff  in  his  argument  says: 
"The  widow  had  only  the  use  and  benefit  of  the  farm  (the 
Indiana  land)  for  the  purpose  of  raising  and  educating  the 
children."  That  she  had  that  much  during  the  time  limited 
there  is  no  ground  for  dispute,  and  no  dispute  in  fact.  Now, 
her  interest  being  settled,  there  would  seem  to  be  no  diffi- 
culty in  arriving  at  the  interest  of  the  so  called  heirs.     Un- 
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der  the  will,  they  took  the  remaining  interest.  The  farm, 
then,  passed  to  the  heirs,  subject  to  the  widow's  right  to  the 
use  and  benefit  thereof  during  the  time  limited.  Whether 
her  right  as  devisee  of  the  use  and  benefit  had  terminated  at 
the  time  of  her  sale,  we  need  not  inquire.  The  plaintiff 
claims  nothing  upon  the  theory  that  it  had  not,  and  we  shall 
treat  the  case  as  if  it  had.  At  the  time,  then,  of  the  sale  by 
Deborah,  the  land  belonged  to  the  heirs,  and  no  one  else. 
If  she  was  entitled  to  anything  under  the  denomination  of 
heir,  then  her  sale,  of  course,  carried  her  interest,  legal  or 
equitable.  Whether  it  had  the  effect  to  carry  the  interest  of 
the  others  depends  upon  whether  she  had  the  power  to  sell 
and  convey  their  interest.  It  does  not  appear  that  either  she 
or  her  grantee  claimed  that  she  had.  Her  grantee  was  not 
satisfied  with  her  deed,  but  exacted  a  bond,  and  a  bond  was 
given  by  her,  conditioned  that  she  would  thereafter  procure 
a  good  title  to  be  made.  Their  view  as  to  her  want  of  power 
to  sell  and  convey  the  interest  of  others  was  unquestionably 
correct.  She  could  derive  such  power  only  from  the  will, 
and  there  is  no  pretense  that  the  will  conferred  it.  The  will 
merely  provided  that  the  land  should  be  sold,  and  appointed 
a  person  to  execute  the  will.  Whether  the  executor  had  the 
power  to  sell  without  being  expressly  clothed  with  such 
power,  we  need  not  determine.  The  important  fact  is  that, 
whoever  may  have  had  the  power  to  sell,  the  widow  had  not. 
As,  then,  her  sale  and  conveyance  carried  no  interest  other 
than  her  own,  and  was  not  understood  to  carry  any  other,  the 
money  paid  her,  other  than  for  her  own  interest,  was  paid 
her  for  her  bond.  No  copy  of  her  deed  is  set  out,  but,  as 
she  had  no  power  to  convey  any  interest  but  her  own,  we  will 
not  assume  that  she  attempted  to  do  so.  Whatever  interest, 
then,  Amos,  through  whom  the  plaintiff  claims,  had  in  the 
land,  that  interest  remained  to  him  after  Deborah's  sale,  the 
same  as  before.  Having  been  divested  of  nothing  by  De- 
borah's transaction,  he  acquired  nothing  by  it.  He  acquired 
no  interest  in  the  money  paid  to  her.     It  was  all  rightfully 
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hera,  and  she  needed  it  to  enable  her  to  protect  herself 
against  her  bond.  She  had  yet  to  procure  a  complete  title  to 
be  made,  and  at  her  expense.  The  matter  stood  in  this  way 
until  Amos  became  of  age,  and  until  some  years  after  De- 
borah purchased  the  land  in  her  name  in  Guthrie  county, 
which  the  plaintiff  is  seeking  to  reach.  When  Amos  be- 
came of  age,  he  was  applied  to  for  a  deed  of  his  interest  in 
the  Indiana  farm.  For  reasons  satisfactory  to  himself,  he 
was  induced  to  give  the  deed.  Tip  to  that  time  he  could 
have  had  no  interest  in  the  Guthrie  county  farm  by  reason 
of  his  interest  in  his  father's  estate,  because  that  interest  had 
remained  intact  in  the  Indiana  farm.  If,  then,  he  acquired 
any  interest  in  the  Guthrie  county  land,  he  acquired  it  at,  or 
subsequent  to,  the  time  when  he  parted  with  his  interest  in 
the  Indiana  farm.  The  petition  avers  that  Amos'  deed  was 
executed  upon  representations  made  by  Deborah  that  she 
would  hold  for  him  an  interest  in  the  Guthrie  county  land. 
Whether  he  had  any  intention  of  claiming  as  against  his 
mother,  as  the  plaintiff  now  claims  as  against  her  grantee,  a 
trust  estate  of  apparently  so  little  value  as  an  undivided 
sixth  interest  in  the  eighty  acres  of  land  in  question,  it  is 
not  important  to  consider.  The  plaintiff's  trouble  is  that,  in 
the  absence  of  an  express  trust  created  in  the  real  estate  in 
writing,  he  must  rely  upon  a  resulting  trust,  and  under  no 
pretense  could  such  trust  exist,  except  by  the  use  of  his 
father's  money  in  the  purchase  of  the  land.  But,  as  we  have 
seen,  the  money  used  was  Deborah's,  the  consideration  for  it 
having  been  furnished  by  her,  and  her  -alone. 

We  ought,  perhaps,  in  this  connection,  to  notice  a  position 
taken  by  the  plaintiff,  and  that  is  that  the  Indiana  land,  by 
«  ™.^-  «    reason  of  the  fact  that  the  testator  directed  it  to 

2.  ESTATES  Of 

wSty  u^aied  ^®  ^^^^5  *°^  *^®  proceeds  divided,  is  to  be  treated 
at  personalty.  ^^  personalty.  He  cites  for  the  support  of  his 
position  Rumsey  v,  Durham^  5  Ind.,  71.  But  the  rule 
enunciated  has,  we  think,  no  application  to  the  question 
before  us.     Where  under  a  will  realty  is  to  take  one  direc- 


Digitized  by  VjOOQ IC 


68 

8W 

78 

«T7 

te  ml 

05 

152 

m 

272 

101 

520 

«*2 

378 

105 

158 

08 

"272 

116 

686 

•116  m\ 

272  SUPREME  COURT  OF  IOWA, 

The  State  Ins.  Co.  t.  Granger  et  al. 

tion  and  personalty  another,  it  may  be  that  land  directed  to 
be  sold  is  to  be  regarded  as  personalty,  in  the  sense  that  the 
proceeds  of  it,  when  sold,  are  to  take  the  direction  of  person- 
alty. But,  in  the  case  at  bar,  however  we  might  for  certain 
purposes  denominate  the  land  directed  to  be  sold,  the  fact 
remains  that  Amos'  interest  attached  to  the  land  at  the  death 
of  the  testator,  and  was  not  divested  until  he  parted  with  it 
by  his  own  act,  which  fact  is  inconsistent  with  the  idea  that 
he  acquired  an  interest  in  the  money  paid  long  before  by 
Deborah  for  the  land  in  question.  If  Amos  parted  with  his 
interest  upon  the  supposition  that  in  consideration  thereof 
he  was  to  have  an  interest  in  the  Guthrie  county  land,  he 
should  have  demanded  a  deed,  or,  if  tHe  legal  title  was  to 
remain  in  Deborah,  he  should  have  demanded  a  writing,  by 
which  alone  his  trust  estate  can  be  evidenced.  The  plaintiff 
has  been  obliged  to  predicate  his  case  upon  the  eidstence  of  a 
resulting  trust,  and  we  have  to  say  that  we  think  that  his 
petition  does  not  show  it.  We  think  that  the  demurrer 
should  have  been  sustained. 

Kevebsed. 


The  State  Ins.  Co.  v.  Granger  et  al. 

1.  Original  Notice:  sebviceupon  agbktofcorpobation:  statute 
C0N8TBUBD.  While  section  2613  of  the  Code  provides  that,  "  where  a 
corporation,  company  or  individual  has,  for  the  transaction  of  any  busi- 
ness, an  office  or  agency  in  any  county  other  than  that  in  which  the 
principal  resides,  service  may  be  made  on  any  agent  or  derk  employed 
in  such  office  or  agency,  in  all  actions  growing  out  of,  or  connected  with, 
the  business  of  such  office  or  agency,**  held  that  this  statute  does  not 
warrant  the  service  of  the  notice  upon  one  agent,  in  an  action  growing 
out  of  the  business  of  another  and  former  agent,  who  conducted  a  dif- 
ferent office  in  the  same  town;  and  that  a  notice  so  served  did  not  give 
the  court  jurisdiction  over  the  principal. 
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2.  New  Trial:  petition  for:  meritorious  defense.  Where  a  peti- 
tion for  a  new  trial  states  facts  which,  if  true,  constitute  a  meritorious 
defense  to  the  cause  in  which  the  new  trial  is  asked,  a  new  trial  should 
not  be  denied  simply  because  the  evidence  is  not  conclusive  as  to  the 
facts.  It  is  the  province  of  the  jury  on  the  new  trial  to  determine  the 
weight  of  the  evidence. 

Appeal  from  Story  District  Cov/rt. 
Feiday,  December  7. 

Thtc  petition  states,  in  substance,  that  the  defendant, 
Granger,  recovered  a  judgment  against  the  plaintiff  on  a  pol- 
icy of  insurance,  and  that  no  notice  of  the  pendency  of  the 
action  was  served  on  plaintiff,  who  has  a  meritorious  defense 
to  said  action.  The  relief  asked  is  that  tiie  judgment  be  set 
aside,  and  that  plaintiff  may  have  a  new  trial  of  said  action, 
as  the  statute  provides. 

The  court  found  for  the  defendant  and  dismissed  the  peti- 
tion.    The  plaintiff  appeals. 

Wright^  Cummvns  c6  Wright^  for  appellants. 

TT.  E.  Miller  and  Martin  &  Sellers^  for  appellees. 

Seevers,  J. — On  May  16th,  1880,  ene  Shaffer  was  the 
plaintiff's  agent  at  Colo,  Story  county.  He  took  an  applica- 
1  oRiGiKAi.  ^^^^  ^^  ^'^^^  ^^^  ivoxa  the  defendant.  Granger, 
vfce^on  ^ent  ^^^  forwarded  the  same  to  the  plaintiff  at  Dea 
tiouf^Sute  Moines,  who  issued  a  policy  of  insurance  thereon, 
construed.  ^^  which  the  judgment  was  recovered  which  the 
plaintiff  asks  to  have  set  aside.  Shaffer  was  a  soliciting 
agent  only,  and  he  continued  to  act  in  that  capacity  until 
after  the  15th  day  of  September,  1880.  In  fact,  Shaffer  con- 
tinued to  act  as  such  agent  until  in  the  "spring  of  1881.'* 

On  the  15th  day  of  September,  1880,  D.  F.  Bishop  was 

appointed  by  plaintiff  as  its  soliciting  and  recording  agent 

at  Colo.     A  recording  agent  has  power  to  issue  policies,  but 

a  soliciting  agent  has  not.     In  August,  1881,  an  action  on 
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the  policy  was  commenced  in  Story  county,  and  the  original 
notice  thereof  was  served  on  Bishop  as  the  plaintiff's  agent. 
No  other  service  was  made.  No  appearance  was  made  to  the 
action  by  the  plaintiff,  and  a  judgment  was  rendered  against 
it  for  the  amount  of  the  policy. 

The  plaintiff  is  a  resident  of  Polk  county,  but,  as  the  loss 
occurred  in  Story  county,  the  district  court  of  that  county 
had  jurisdiction  of  the  subject  matter.     Code,  §  2584. 

The  only  question  to  be  determined,  therefore,  is  whether 
the  court  obtained  jurisdiction  over  the  plaintiff  by  the  ser- 
vice of  notice  on  Bishop. 

I.  The  Code  provides  that  in  suits  against  corporations 
service  may  be  made  on  any  agent  employed  in  the  general 
management  of  its  business.  §  2612.  It  is  not  claimed 
that  Bishop  was  such  an  agent. 

Section  2613. of  the  Code  is  as  follows:  "Where  a  cor- 
poration, company  or  individual  has,  for  the  transaction  of 
any  business,  an  office  or  agency  in  any  county  other  than 
that  in  which  the  principal  resides,  service  may  be  made  on 
any  agent  or  clerk  employed  in  such  office  or  agency,  in  all 
actions  growing  out  of  or  connected  with  the  business  of 
that  office  or  agency." 

It  will  be  observed  that  the  service  must  be  made  on  some 
one  "  employed  in  such  office  or  agency,  in  all  actions  grow- 
ing out  of,  or  connected  with,  the  business  of  ^Aa^.  office  or 
agency."  As  we  understand,  service  could  be  made  on  Bishop, 
and  the  plaintiff  bound  thereby,  in  all  actions  growing  out 
of  or  connected  with  his  {that)  office  or  agency.  Beyond 
this  the  statute  does  not  go.  Suppose  there  were  two  agents 
or  agencies  in  the  same  county,  legal  service  could  not  be 
made  on  any  person  employed  in  one  office  or  agency,  when 
the  business  out  of  which  the  action  grew  was  transacted  in 
the  other  office  or  agency.  Again,  suppose  an  agent  is  re- 
moved, or  ceases  to  act,  and  the  agency  is  for  a  time  closed, 
and  afterward  another  agent  is  appointed,  and  thereafter  there 
is  such  an  office  or  agency,  can  a  person  employed  in  the 
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latter  be  legally  served  with  notice  in  an  action  growing  out 
of  business  done  by  the  former  agent,  and  would  the  princi- 
pal be  bound  thereby?  We  think  not.  The  action  must 
have  grown  out  of,  or  been  connected  with,  the  business  or 
agency  in  which  the  person  served  is  employed.  The  reason 
for  this  is  obvious.  The  statutory  thought  is  that,  if  service 
on  the  principal  is  dispensed  with,  it  should  be  made  upon 
some  one  connected  with  the  business  out  of  which  it  grew. 
And  this  is  reasonable.  Such  a  person  would  be  much  more 
likely  to  inform  his  principal  of  the  pendency  of  the  action 
than  one  who  knew  nothing  about  the  business,  and  was  not 
interested  therein.  In  the  case  before  us,  for  a  time  at  least, 
both  Shaffer  and  Bishop  were  acting  as  agents  for  the  plaint- 
iflT.  Both,  therefore,  had  an  office  or  agency.  Now,  suppose 
the  notice  had  been  served  on  Bishop  while  Shaffer  was  still 
acting,  could  it  be  said  that  Bishop  was  employed  in  the 
office  or  agency  of  Shaffer?  Clearly  not,  we  think.  There 
is  no  evidence  which  so  tends,  and  the  two  offices  or  agencies- 
were  distinct  and  separate.  Bishop  had  greater  powers  than 
Shaffer,  because  he  could  issue  policies.  Bishop  had  nothing- 
to  do  with  the  application  or  policy  of  insurance  on  which 
the  defendant's  action  was  based.  It  was  not  connected  with 
his  office  or  agency.  Nor  did  the  action  grow  out  of  any- 
thing  done  by  him,  or  by  any  one  connected  with  his  office 
or  agency.  As  bearing  on  this  question,  see  TJptorh  Manf^ 
Co.  V.  Stuart  Bros.^  61  Iowa,  209. 

The  plaintiff*,  therefore,  is  not  bound  by  the  notice  served 
on  Bishop.  Such  a  service  has  no  more  force  and  effect  than 
if  made  on  a  stranger.  It  is  not  a  defective  service,  but 
must  be  regarded  as  no  service.  There  cannot  be  any  great 
hardship  if  a  party  is  required  to  serve  the  principal,  or  some 
agent,  or  other  person,  as  provided  by  statute. 

It  was  held  in  Newcomh  v.  Dewey ^  27  Iowa,  381,  that,  if 
the  defejidant  in  an  action  did  not  have  notice  of  the  pend- 
ency thereof  as  required  and  prescribed  by  statute,  the  judg- 
ment obtained  by  default  should  be  set  aside  in  a  proceeding 
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of  this  character.    Following  that  case,  the  judgment  in  con- 
troversy in  this  action  must  be  set  aside. 

IL  Coiwisel  for  the  appellee  insist  that  the  plaintiff  had 
knowledge  of  the  pendency  of  the  action,  and  therefore  is 
now  estopped  from  insisting  that  it  is  invalid  for  want  of 
notice.  But  we  think  the  clear  preponderance  of  the  com- 
petent evidence  is  that  the  plaintiff  did  not  have  any  knowl- 
edge of  the  action  until  after  the  judgment  was  rendered. 

III.  It  is  also  insisted  that  the  plaintiff  has  failed  to  show 
that  it  has  a  meritorious  defense  to  the  action  on  the  policy. 
One  of  the  defenses  relied  on  is  that,  by  the  terms 
mirilSSoiS''  ^^  t^®  policy,  it  was  to  be  void  if  the  incum- 
defense.  brances  on  the  property  were  not  truly  stated  in 
the  policy.  As  we  understand,  it  is  conceded  that  the  amount 
of  incumbrances  is  not  truly  stated  in  the  application;  but 
it  is  claimed  that  the  plaintiff's  agent,  who  filled  up  the  ap- 
plication, was  notified  of  the  incumbrances,  and  that  he  failed 
to  state  the  same  in  the  application.  Conceding  this  to  be 
so,  we  think  the  plaintiff  is  entitled  to  have  the  question  de- 
termined by  a  jury.  Nor  are  we  prepared  to  say  tliat  the 
evidence  is  so  clear  as  to  leave  no  doubt  which  theory  is  cor- 
rect. Indeed,  we  think  it  would  be  improper  to  express  an 
opinion  as  to  the  weight  of  the  evidence  contained  in  the 
record  supporting  the  defense.  JSowen  v.  Troy  Mill  Co.y 
31  Iowa,  460. 

The  judgment  of  the  district  court  is 

Keyersed. 
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1.  Homestead:  HORTGAaE  of  with  other  lands:  obdbbofbaleon 
fobeclosure:  statute  construed.  Where  real  estate,  including 
the  homestead,  is  mortgaged  to  A.,  and  afterwards  the  same  real  estate, 
except  the  homestead,  is  mortgaged  to  B.,  upon  the  foreclosure  of  the 
first  mortgage,  B.  cannot  insist  that  the  homestead  be  first  sold  to  sat- 
isfy A's  claim,  but  the  mortgagor  may  insist  that  the  property,  other 
than  the  homestead,  included  in  A's  mortgage  be  first  exhausted,  before 
the  homestead  is  exposed  to  sale  thereunder.  Code,  §  1993.  Dilger  v. 
Palmer t  60  Iowa,  117,  distinguished. 

Appeal  from  Polk  Circuit  Cov/rt. 

Saturday,  Deormbee  8. 

AonoN  to  foreclose  a  mortgage.  The  plaintiff  is  content 
with  the  relief  granted,  but  the  defendant,  Gleason,  is  not,  and 
appeals.  "  His  co-defendant,  W.  T.  Laughlin,  is  the  real  party 
in  interest  adverse  to  Gleason. 

TT.  Kennedy  and  Wright^  Cummins  dk  Wright j  for  ap- 
pellants. 

NouTse  &  Kauffmany  for  Laughlin. 

Seevees,  J. — The  defendants,  Gleason  and  his  wife,  exe- 
cuted a  mortgage  to  the  plaintiff  on  one  hundred  and  sixty 
acres  of  land.  This  action  was  brought  to  foreclobo  such 
mortgage.  Sellards  &  Laughlin  were  made  defendants,  it  be- 
ing alleged  that  they  had  some  claim  on  the  land  junior  to  the 
plaintift's  mortgage.  Gleason  set  up  that  he  was  entitled  to 
a  homestead  in  the  mortgaged  premises,  and  he  asked  that 
the  land  other  than  the  homestead  be  first  sold.  That  he  is 
entitled  to  the  relief  asked  must  be  conceded,  unless  the  facts 
pleaded  and  established  by  Sellards  &  Laughlin  bar  such 
right.  After  the  execution  of  the  plaintiff's  mortgage,  Glea- 
son executed  to  Sellards  &  Laughlin  a  mortgage  on  the  land 
described  in  plaintiff's  mortgage,  except  the  homestead.    This 
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mortga^  contained  covenants  of  warranty,  and  was  foreclosed, 
and  the  premises  therein  described  sold  on  execution  and  con- 
veyed by  the  sheriff  to  Sellards  &  Laughlin.  The  defendant, 
Langhlin,  insists  that  the  homestead  must  be  first  sold  to  sat- 
isfy the  plaintiff's  mortgage,  and  Gleason  insists  that  it  should 
be  sold  last.  The  statute  provides:  "The  homestead  may 
be  sold  for  debts  created  by  written  contract  executed  by  the 
persons  having  power  to  convey,  and  expressly  stipulating 
that  the  homestead  is  liable  therefor,  but  it  shall  not  in  such 
cases  be  sold  except  to  supply  the  deficiency  remaining  after  ex- 
hausting the  other  property  pledged  for  the  payment  of  the 
debt  in  the  same  written  instrument."     Code,  §  1993. 

In  Dilger  v.  Palmer y  60  Iowa,  117,  it  was  held,  when  real 
estate  including  the  homestead  is  mortgaged,  and  that  portion 
other  than  the  homestead  is  voluntarily  sold  and  conveyed  by 
warrantee  deed  by  the  mortgagor,  that  the  latter  cannot  insist 
that  the  property  so  conveyed  shall  be  first  sold  to  satisfy  the 
mortgage.  In  such  case  it  was  held  that  the  homestead  must 
be  sold  first. 

We  are  now  asked  to  go  a  step  further,  and  hold,  when  the 
second  mortgage  is  foreclosed,  and  the  property  other  than 
the  homestead  sold  under  a  special  execution  and  conveyed 
to  the  purchaser,  that  the  homestead  must  be  first  sold  to  sat- 
isfy the  prior  mortgage.  If  this  step  is  taken,  we  can  logi- 
cally be  asked  to  go  still  further,  and  hold,  when  the  mort- 
gaged property  other  than  the  homestead  is  sold  under  a  gen- 
eral execution  against  the  mortgagor  and  conveyed  to  the  pur- 
chaser, that  upon  the  foreclosure  of  the  mortgage  the  home- 
stead must  be  first  sold  to  satisfy  the  mortgage.  To  so  hold 
would  be  equivalent  to  ignoring  the  statute.  It  would  in  fact 
be  judicial  legislation. 

Where  the  mortgagor  voluntarily  sells  and  conveyes  a  por- 
tion of  the  mortgaged  premises,  it  should  be  conclusively  pre- 
sumed that  he  received  the  full  value  of  the  land  conveyed; 
and  in  Dilger  v.  Palmer  it  was  thought  in  such  case  that  it 
would  be  inequitable  and  unjust  to  allow  him  to  insist  that 
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the  land  bo  conveyed  shonld  be  first  sold  to  pay  the  mortgage. 
It  was  thought  that  no  such  case  was  contemplated  by  the 
general  assembly  in  the  enactment  of  the  statute.  It  is  true 
that,  for  some  purposes,  a  mortgage  is  regarded  as  a  convey- 
ance,, but  its  ordinary  purpose  is  the  creation  of  a  lien  for  the 
purpose  of  or  as  security  for  a  pecuniary  obligation.  No  pre- 
sumption arises  tliat  the  property  is  mortgaged  to  the  full 
value;  nor  can  the  presumption  be  indulged  that  property 
sold  at  sheriff's  sale  brings  its  full  value.  The  presumption, 
we  apprehend,  is  that  it  does  not.  Hence,  the  right  of  re- 
demption as  to  real  property  is  given  to  both  the  debtor  and 
judgment  or  lien  creditors. 

The  conveyance  in  Dilger  v.  Palmer  was  the  voluntary  act 
of  the  mortgagor.  In  the  case  before  us,  the  conveyance  is 
the  legal  result  of  the  mortgage,  and,  while  it  may  be  said  to 
be  the  involuntary  act  of  the  mortgagor,  yet,  without  doubt, 
the  foreclosure  sale  and  conveyance  were  made  against  his 
wish  or  desire.  If  the  judgment  of  the  circuit  court  is  sus- 
tained, then  Gleason  will  be  deprived  of  his  homestead,  not 
by  his  voluntary  act  or  conveyance,  but  by  operation  of  law. 
We  are  not  disposed  to  so  hold.  There  is  no  case  to  which 
our  attention  has  been  called  which,  as  we  understand,  is  like 
the  case  a  bar,  for  it  is  conceded  that,  if  there  had  been  no 
foreclosure  and  sale  under  the  second  mortgage,  Gleason 
would  clearly  be  entitled  to  the  relief  asked. 

Sevsbsed. 
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Stubbs  V.  The  Clabikda,  College  Springs  &  Southwestern 
Railway  Company. 

1.  Meohanio'B  Lien:  petition  for  forbolosurb  of:  pleading.    A 

petition  for  the  foreclosure  of  a  mechanic's  lien  is  fataliy  defective,  which 
fails  to  state  that  something  was  due  for  the  services  on  which  the  lien 
was  founded  at  the  time  the  action  was  begun.  A  statement  for  a  lien, 
which  is  attached  to  the  petition  as  an  exhibit,  but  which  was  made  out 
and  filed  some  months  before  the  begining  of  the  action,  and  in  which 
it  is  alleged  thai  something  was  due  when  the  statement  was  made,  can- 
not supply  the  place  of  an  averment  that  something  was  due  when  the 
action  was  begun. 

Appeal  from  Page  District  Cov/rt 

Saturday,  December  8. 

The  plaintiff  files  a  petition  in  substance  alleging  that,  on 
the  first  day  of  September,  1881,  he  made  a  verbal  contract 
with  the  firm  of  Jesse  Stubbs  &  Co.,  who  were  sub-contract- 
ors under  John  Fitzgerald,  who  was  the  principal  contractor 
with  the  defendant  in  building  its  line  of  railway,  to  render 
personal  seryices  to  them  in  the  prosecution  of  the  work  of 
building  said  company's  line,  as  their  book-keeper,  cashier 
and  general  superintendent  of  the  working  force  employed  by 
said  Jesse  Stubbs  &  Co.  on  said  railroad,  and  that,  in  pur- 
suance of  said  contract,  he  rendered  such  personal  services  for 
the  period  of  seven  months,  ending  March  21 ,  1882,  for  which 
he  was  to  recieve  $100  per  month  and  his  personal  expenses. 
That  plaintiff  filed  in  the  clerk's  office  of  the  district  court  of 
Page  county  a  just  and  true  account  of  his  claim,  duly  veri- 
fied,  on  the  first  day  of  April,  1882,  claiming  a  mechanic's 
lien  on  said  railway.  That  within  thirty  days  after  said  work 
was  done  and  said  claim  was  filed,  defendant  was  duly  noti- 
fied thereof  in  writing,  and  was  commanded  to  make  no  pay- 
ments to  any  contractor  prejudicial  to  the  rights  of  plaintiff. 
Plaintiff  demands  judgment  for  $547.33,  and  that  his  lien  be 
established  and  enforced  against  defendant's  line  of  railway. 
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The  defendant  filed  a  general  demurrer  to  the  petition,  which 
the  court  sustained.     The  plaintiff  appeals. 

McPIierrin  Broa.^  for  appellant. 

W.  TT.  Moraman  and  Eephum  <&  Tkummel^  for  appellee. 

Day,  Ch.  J. — There  is  one  defect  in  the  petition  which  is 
fatal  to  it,  and  which  obviates  the  necessity  of  considering  the 
other  objections  urged.  The  petition  does  not  state  that  any- 
thing  is  due  the  plaintiff  from  his  immediate  employers, 
Jesse  Stubbs  &  Co.  It  is  true,  the  statement  for  a  lien, 
which  is  attached  to  the  petition  as  an  exhibit,  alleges  that 
there  is  due  the  plaintiff  $547.37.  But  this  statement  for  a 
lien  was  filed  on  the  first  day  of  April.  This  action  was  not 
commenced  until  the  first  day  of  September  following.  This 
statement  in  the  claim  for  a  lien  cannot  have  the  effect  of  an 
averment  that  there  was  something  due  when  the  action  was 
commenced.  Without  an  averment  that  there  was  something 
due  from  Jesse  Stubbs  &  Co.  to  the  plaintiff,  it  is  clear  that 
the  petition  does  not  state  facts  entitling  the  plaintiff  to  any 
relief.  See  Eoherta  v.  Campbell^  59  Iowa,  675.  The  de- 
murrer to  the  petition  was  properly  sustained. 

Affibmed. 


GusTAFSON  V.  Wind  bt  al. 

1.  Intoxicating  Liquors :  uxtlawful  salb  of  to  husband:  action 
BT  wiFB  for  damaoss:  plbadinq:  svidbncb.  In  an  action  by  a 
woman  for  damages  occasioned  by  the  unlawful  sale  of  intoidcating 
liquors  to  her  husband,  where  the  owner  of  the  saloon  building  was  not 
made  a  party,  and  it  was  not  sought  to  create  a  lien  upon  the  building 
for  the  damages,  a  description  of  the  saloon  property  in  the  petition  was 
mere  surplusage,  and  plaintiff  was  not  limited  to  the  proof  of  damages 
occasioned  by  sales  made  in  the  building  so  described. 

2. : :  — :  evidkncb.  In  consideration  ofthe  defense  made 

in  this  case,  evidence  of  sales  made  more  than  two  years  prior  to  the  be- 
ginning of  the  action  was  properly  admitted  as  rebutting  testimony. 
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8.  Exemplary  Damftges :  no  ayermrixt  for  necbssart  in  plead- 
ing. Exemplary  damages  are  not  the  subject  of  a  claim  in  the  sense 
that  it  is  necessary  to  make  an  averment  thereof  in  the  petition;  but 
such  damages  may  always,  in  a  proper  case,  be  allowed  by  the  jury 
without  any  such  averment. 

Appeal  from  Wapello  District  Court. 

Satctbday,  Deoembeb  8. 

Action  to  recover  damages  of  the  defendants  for  alleged 
tmlawful  sales  of  intoxicating  liquors  to  plaintiffs  husband, 
by  reason  of  which  plaintiff  was  injured  in  her  person,  pro- 
perty and  means  of  support.  There  was  a  trial  by  jury, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
Defendants  appeal. 

Stiles  (&  Beaman  and  W.  W.  Gort/y  for  appellant. 
Moore  tfe  Steckj  for  appellee. 

RoTHEOOK,  J. — I.  The  petition  was  filed  on  the  25th  day  of 
July,  1882,  and  it  was  alleged  therein  that  the  defendants  had 
for  two  years  prior  to  that  time  unlawfully  sold  liquors  to 
1  iKToxicA-    plaintiffs   husband.     One  J.    H.   Whitney  was 
unSawfiirsSe  na^i^  '^^  the  petition  as  a  defendant,  and  it  was 
baud:**action   alleged  that  he  was  the  owner  of  the  building 
pfemiing;        where  the  other  defendants  kept  and  sold  liquors, 
and  that  such  sales  were  made  with  his  knowl- 
edge and  consent,  and  the  property  of  Whitney  was  described 
as  being  on  Second  street,  between  Court  and  Market  streets, 
in  the  city  of  Ottumwa.     It  does  not  appear  that  Whitney 
was  served  with  notice  of  the  action.     He  made  no  defense, 
and  the  cause  was  tried  as  against  the  other  defendants  with- 
out any  reference  to  establishing  a  lien  against  the  saloon 
property.     It  appeared  on  the  trial  that  the  defendants  had 
not  sold  liquors  in  the  building  owned  by  Whitney  for  two 
years,  but  that  for  part  of  that  time  they  had  been  engaged 
in  that  business  on  the  comer  of  Market  and  Second  streets. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  283 

Gustabon  v.  Wind  et  al. 

in  Ottumwa.  The  court  permitted  the  plaintiff  to  prove  sales 
of  liquors  by  the  defendants  to  the  plaintiff's  husband  at  the 
place  last  above  named.  The  defendants  objected  to  this  evi- 
dence, and  they  asked  the  court  to  instruct  the  jury  that 
"under  the  issues  plaintiff*,  if  entitled  to  recover,  would  be 
limited  to  injuries  produced  by  the  sale  of  liquors  sold  at  the 
premises  described  in  the  petition,  and  alleged  to  belong  to 
J.  H.  "Whitney."  The  court  refused  to  give  this  instruction. 
It  is  urged  by  counsel  for  defendant  that  this  ruling  of  the 
court  was  erroneous. 

There  might  be  good  ground  for  objection  to  this  evidence 
if  Whitney  had  been  made  a  party  to  the  action,  and  if  it  had 
been  sought  to  charge  his  property  with  any  damages  which 
might  be  recovered  of  the  other  defendants.  But,  as  Whitney 
was  not  a  party,  the  description  of  the  saloon-  property  was 
wholly  immaterial,  and  surplusage.  The  defendants  were 
liable  for  damages  for  liquors  sold  to  plaintiff's  husband,  with- 
out regard  to  any  particular  building.  Besides,  the  record 
does  not  show  that  the  defendants  were  taken  by  surprise  by 
the  evidence  complained  of,  and  the  variation  between  the  al- 
legation and  the  proof  is  not  such  as  seems  to  us  to  have  been 
material,  in  view  of  the  fact  that  the  allegation  itself  was 
wholly  immaterial. 

II.  It  appears  that  the  court  also  permitted  the  plaintiff 
to  prove  sales  made  by  the  defendant  at  times  prior  to  two 
2.  — :  — :  years  before  the  commencement  of  the  suit,  and 
dence.  this  is  made  the  ground  of  complaint  upon  the 

part  of  appellants.  The  bill  of  exceptions  does  not  con- 
tain  all  the  evidence.  And  it  does  not  appear  therefrom  in 
what  connection  or  at  what  stage  of  the  trial  this  evidence 
was  introduced.  The  defendants  in  their  answer  averred 
that  plaintiff's  husband  had  "been  a  confirmed  toper  for 
years;  that  long  before  these  defendants  engaged  in  busi- 
ness,  which  was  recently,  he  was  in  that  condition,  and  had 
been  for  a  long  time  before,  and  that  such  condition  was  in 
DO  manner  created  by  any  act  of  defendants."     It  is  to  be 
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presumed  that  the  defendants  supported  this  allegation  bj 
proof,  and  thereby  sought  to  show  that  they  should  not  be 
held  responsible  for  making  a  drunkard  of  plaintiff's  husband. 
In  rebutting  this,  it  would  be  competent  to  show  that  de- 
fendants were  not  blameless,  as  they  alleged,  but  that  sales 
were  made  by  them  even  more  than  two  years  before  the 
commencement  of  the  action.  The  court  instructed  the  jury 
that  the  plaintiff  could  recover  damages  by  the  illegal  sales  of 
liquors  to  the  husband  within  two  years  of  the  commence- 
ment of  the  suit.  It  is  not  claimed  that  the  court  permitted 
original  evidence  of  sales  prior  to  two  years  to  be  introduced, 
and,  indeed,  in  view  of  the  instructions,  it  is  evident  that 
such  evidence  was  not  introduced,  and,  under  the  issues  made 
by  the  defendants  as  to  the  plaintift''s  husband's  previous 
habits,  and  their  agency  in  bringing  him  to  his  besotted  con- 
dition, the  evidence  now  under  consideration  was  competent 
as  rebutting  or  impeaching  evidence. 

III.  It  was  alleged  in  the  petition  that  the  plaintiff  had 
been  damaged  in  her  person,  property  and  means  of  support, 
8.  EXEM-         ^^  ^^®  ^^^  ^^  ^^®  thousand  dollars.     The  jury 

age»^  n^*™'   I'^tumed  a  verdict  of  five  hundred  and  fifty  dollars. 

neceSarv  for  The  court  refused  to  instruct  the  jury  at  the  in- 
^  **  stance  of  the  defendants  that  the  plaintiff  was  not 
entitled  to  exemplary  damages,  and  this  refusal,  together  with 
the  instructions  of  the  court  to  the  contrary,  is  made  the 
ground  of  complaint  by  appellants'  counsel.  It  is  urged  that 
no  exemplary  damages  can  be  allowed,  because  the  plaintiff 
demanded  no  such  damages  in  her  petition.  "We  do  not  think 
such  an  allegation  was  necessary.  Exemplary  damages  are 
not  the  subject  of  a  claim  in  the  sense  that  it  is  necessary  to 
make  averment  thereof  in  the  petition.  The  cause  of  action 
is  founded  upon  injury  to  the  person,  property  and  means  of 
support.  Where  it  is  shown  that  damages  have  been  suffered 
in  any  of  these  respects,  it  is  in  the  discretion  of  the  jury, 
in  a  proper  case,  to  add  to  the  verdict  such  a  sum  as  they 
think  proper  as  exemplary  damages. 

Affirmed. 
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1.  Expert  Testimony:  bstablishhbkt  of  nbglioencb  by.    Where 

the  failure  to  have  certain  work  done  at  a  cerfcain  time  is  the  negligence 
compUuDed  of,  it  is  not  competent  to  ask  a  witness  as  an  expert  when 
the  work  should  be  done.  The  witness  should  state  the  results  accru- 
ing from  delay  in  having  the  work  done,  and  the  jury  should  determine 
whether  or  not  the  delay  shown  in  the  case  on.  trial  constituted  negli- 
gence. 

2.  BailroadB:  hbouoekcb  in  hbpairing  cars:  BviDBircB  of  custom. 

Evidence  as  to  the  time  when  railway  companies  usually  replace  cer- 
tain portions  of  their  machinery  is  immaterial,  when  it  is  not  shown 
that  the  custom  has  any  relation  to  the  avoidance  of  the  kind  of  iqjury 
complained  of. 

8. :  INJURY  TO  bmfloyb:  contributoby  neoliobnob:  means  of 

KNOWLEDGE.  Where  an  employe  of  a  railway  company  knew,  or  by 
the  exercise  of  reasonable  care  could  have  known,  of  the  company's 
negligence,  whereby  he  claims  to  have  been  injured,  and  of  which  he 
complains,  he  was  guilty  of  contributory  neghgence  in  incurring  the 
danger,  and  he  cannot  recover  for  the  injury  so  sustained. 

4. : :  evidence:  inbtbuction.    Where  the  evidence  tended 

strongly  to  show  that  the  injury  complained  of  was  the  result,  not  of 
defendant's  negligence,  but  of  an  ordinary  cut,  aggravated  by  a  de- 
praved condition  of  plaintiffs  system,  the  court  properly  instructed  that 
plaintiff  could  not  recover,  if  the  jury  found  that  plaintiff's  injury  oc- 
curred by  reason  of  the  impurity  of  his  blood. 

5. :  negligence:  means  of  knowledge.    Where  nothing  has 

ever  occurred  to  suggest  to  a  railway  company  that  there  is  any  danger 
in  a  certain  line  of  conduct,  the  company  cannot  be  said  to  have  had 
such  means  of  knowledge  of  the  alleged  danger  as  to  render  it  negli- 
gent in  continuing  in  that  line. 

6.  Instruotion :  oobrbct  in  law  but  wbong  in  application.  An  in- 
struction which  properly  states  the  law,  but  which  plaintiff  claims  was 
not  applicable  to  the  theory  of  his  case,  could  work  no  prejudice  to  him, 
and  is  no  gnrand  of  reversal  on  his  appeal. 

Ajppeal  from  Woodhv/ry  District  Cowrt. 

Satubdat,  December  8. 

Thb  plaintiff  alleges  in  his  petition,  in  snbstance,  that  he 
was  in  the  employment  of  defendant,  performing  the  duties 
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of  a  helper  in  its  machine  shops,  and  that  he  was  instructed 
by  the  defendant's  master  mechanic  to  remove  the  old  brasses 
belonging  to  the  boxing  of  certain  car  wheels  and  axles, 
which  were  covered  over  with  poisoned  grease,  and  that 
plaintiflf  was  dangerously  poisoned  by  the  handling  of  such 
brasses,  necessitating  the  amputation  of  the  middle  finger  of 
his  left  hand,  and  resulting  in  the  loss  of  the  use  of  his  left 
arm  and  hand.  The  plaintiff  prays  judgment  in  the  sum  of 
$5,000.  There  was  a  jury  trial,  resulting  in  a  verdict  and 
judgment  for  the  defendant.     The  plaintiff  appeals. 

Bumhamy  Hudson  <&  S.  E.  Cochran^  for  appellant 

Joy  cfe  Wright^  for  appellee. 

Day,  Ch.  J. — I.  The  plaintiff  introduced  as  a  witness 
one  John  McKenzie,  who  testified  that  he  repairs  cars  for  a 

living,  and  had  about  seven  years  experience  in 
testimony:  greasing  cars,  but  quit  it  about  seven  years  ago, 
{jj^^tof  neg-   and  that  he  is  not  now  employed  by  the  company, 

and  has  not  been  for  some  time,  and  that  he 
knows  about  the  substance  formed  on  the  boxing  of  car 
wheels,  but  does  not  know  of  any  poisonous  substance 
that  is  ever  formed  on  the  brasses  of  the  boxes  of  the  car 
wheels.  The  witness  was  then  asked  this  question:  "When 
ought  they  to  be  removed?"  This  question  was  objected  to 
as  incompetent  and  immaterial,  and  upon  the  ground  that  it 
is  not  shown  that  the  witness  is  competent  to  judge.  The 
objection  was  sustained,  and  this  action  is  assigned  as  error. 
Appellant  insists  that  "this  question  was  propounded  to 
show  that  the  brasses  should  always  be  removed  before  they 
are  worn  as  thin  as  a  knife,  before  they  become  broken,  or 
before  the  old  axle  grease  burns  into  the  broken  brass,  and 
thereby  causes  a  poisonous  substance,  which  failure  to 
remove  would  constitute  the  elements  of  negligence."  We 
think,  however,  that  the  proposed  fact  is  not  competent  to  be 
established  by  the  opinion  of  a  witness  offered  as  an  expert. 
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The  effects  of  allowing  the  brasses  to  become  worn  thin  and 
broken  should  be  shown.  Then  the  jury  would  be  compe- 
tent to  determine  whether  it  was  negligence  to  fail  to  remove 
them  before  such  condition  existed.  To  allow  a  witness  to 
testify  as  an  expert  to  such  fact,  would  be  to  substitute  the 
witness  for  the  jury. 

II.  This  same  witness  further  testified  that  he  knew  the 
custom  of  railroads  in  removing  these  old  brasses.  He  was 
2.BATLROAD8-  ^^^^  askcd  thc  following  question:  "What  is  the 

repaili^iig^  *^  custom  in  reference  to  the  time  when  they 
dencelJf  cus-  should  be  removed — before  they  get  so  they 
^^^'  break,   or  afterward?"     This   question   was  ob- 

jected to,  and  the  objection  was  sustained.  The  custom  of 
railroads  as  to  the  removal  of  the  brasses  before  they  break 
is  not  material.  They  might  remove  them  before  they  be- 
come so  thin  as  to  break,  for  the  purpose  of  preventing 
injury  to  the  axles,  or  accidents  to  the  train.  The  real  ques- 
tion in  this  case  is,  do  the  brasses  accumulate  a  poisonous 
substance  if  not  removed  before  they  become  so  thin  as  to 
break?  The  custom  of  railroads  as  to  the  time  of  removal 
could  throw  no  light  upon  this  question. 

III.  The  appellant  complains  of  the  giving  of  the  third 
instruction,  as  follows:  "The  main  questions  for  you  to  deter- 
mine herein,  and  to  which  your  attention  is  direct- 

ry  to  em-°  ^'  ed,  are  as  follows:    1.     Was  the  plaintiff  directed 

pioye :  con-  itt-i  j  ^ 

fributoryneg-  to  ffo  and  remove,  and  did  ne  ffo  and  remove,  the 

ligence :  ^  7  &  > 

knowiet^e  hrasses  from  the  car  wheels  at  Hiver  Sioux,  in 
obedience  to  a  direction  of  the  master  mechanic? 
2.  Were  the  brasses  so  removed,  at  the  time  of  removal, 
poisonous?  3.  If  they  were  poisonous,  then  did  the  defend- 
ant, through  its  officers,  whose  duty  it  was  to  keep  the  cars 
in  repair,  have  knowledge  that  the  same  were  poisonous,  or 
would  said  officers  by  the  exercise  of  ordinary  care  have  had 
such  knowledge?  4.  If  the  brasses  were  poisonous,  then 
did  plaintiff  have  knowledge  that  they  were  poisonous,  or 
would  he  by  the  exercise  of  reasonable  care  have  had  such 


Digitized  by  VjOOQ IC 


288  SUPREME  COURT  OF  IOWA, 

Kitteringham  t.  The  Sioux  City  &  Faciflc  Railway  Co. 

knowledge?  5.  If  plaintiff  was  injured,  then  did  his  in- 
jury  occur  by  reason  of  the  impurity  of  plaintiff's  blood? 
If  you  answer  the  first,  second  and  third  questions  in  the 
negative,  then  there  can  be  no  recovery  for  plaintiff.  If  you 
answer  the  fourth  in  the  affirmative,  there  can  be  no  recovery. 
If  the  fifth  is  answered  in  the  affirmative,  there  can  be  no 
recovery."  Appellant  insists  that  the  fourth  division  of  this 
instruction  is  erroneous,  in  that  it  holds  that,  if  the  employe 
could  have,  by  ordinary  care,  discovered  the  poisonous  con- 
dition of  the  brasses,  he  cannot  recover.  Appellant  also 
insists  that  the  fourth  instruction  of  the  court  is  erroneous, 
which  in  substance  directs  the  jury  that  plaintiff  cannot 
recover  if  he  knew,  or  by  the  exercise  of  that  care  with 
respect  thereto  which  a  reasonable  man,  under  the  same  cir- 
cumstances, would  have  exercised,  could  have  known,  that 
the  brasses  were  poisonous.  In  support  of  this  objection, 
appellant  relies  upon  Muldowney  v,  Illinois  Central  Rail- 
way Co,^  36  Iowa,  462.  The  doctrine  of  this  case  was  lim- 
ited and  explained  in  Way  v.  Illinois  Central  Hallway  Co.^ 
40  Iowa,  341.  See  also  Muldowney  v.  Illinois  Central 
Railway  Co,,  39  Id.,  615;  Money  v.  The  Lower  Vein 
Coal  Co.,  55  Id.,  671.  The  instructions,  in  the  matter  com- 
plained of,  are  not  erroneous. 

Appellant  also  complains  of  the  fifth  sub-division  of  the 

third  instruction.     The  evidence  very   strongly   tended  to 

show  that  the  injury  to  plaintiff  did  not  result 

evidence:  In-*  from  any  poisonous  condition  of  the  brasses,  and 

stiuction.  "^   *  , 

to  raise  a  strong  presumption  that  it  arose  solely 
from  an  ordinary  cut,  in  connection  with  a  depraved  condi- 
tion of  the  plaintiff's  system.  The  evidence  strongly  pre- 
ponderates  against  the  view  that  any  poisonous  substance 
accumulates  upon  the  brasses  before  they  are  removed  from 
the  axles.  No  instance  of  poisoning  from  the  brasses  was 
shown,  although  the  witnesses  testified  to  the  receiving  of  fre- 
quent cuts  in  the  removal  of  the  brasses.  The  injury  to 
plaintiff,  which  was  a  small  cut  upon  the  finger,  was  inflicted 


Digitized  by  VjOOQ IC 


DECEMBER  TEEM,  1883.  289 

Kitterlngham  v.  The  Sioax  City  &  Faclflc  Bailway  Go. 

on  Sunday.  The  finger  did  not  become  inflamed  until  Tues- 
day. The  plaintiff  claims  that  his  finger  was  poisoned  by 
verdigris  on  the  brasses.  The  testimony  of  experts  is  that, 
if  verdigris  is  applied  to  a  flesh  wound,  its  action  would  be 
immediate,  and  that  if  the  wound  was  made  upon  the  finger, 
and  it  did  not  become  inflamed  for  two  days,  the  verdigris 
had  nothing  to  do  with  it.  The  jury  were  fully  authorized 
to  find  from  the  testimony  that  the  injury  to  plaintiff  did 
not  at  all  result  from  any  poisonous  condition  of  the  brasses. 
The  instruction  complained  of  was  both  pertinent  to  the  evi- 
dence and  proper.  The  twelfth  instruction  of  the  court  is  to 
the  same  effect  as  the  fifth  sub-division  of  the  third  instruc- 
tion, and,  for  the  reasons  already  assigned,  is  proper. 

IV.     Appellant  complains  of  an  instruction  given  at  the 
request  of  defendant,  as  follows:   "The  jury  are  instructed 

^ .  ijgg.  that  the  uncontrovertible  testimony  in  the  case 

m^w  of  discloses  that  defendant  and  its  employes  had  no 
knowledge,  knowledge  of  the  existence  of  any  poisonous  sub- 
stance on  the  said  brasses  in  question,  at  the  time  of  said 
injury;  and  if,  from  the  experience  of  defendant  and  its  em- 
ployes, as  disclosed  by  the  evidence,  they  had  no  cause  or 
reason  to  believe  that  there  was  any  poisonous  substance  on 
said  brasses,  there  can  be  no  recovery  in  this  action.*'  It  is 
said  that  this  instruction  assumes  that  the  railroad  company 
must  possess  actual  knowledge,  when  the  law  only  requires 
means  of  knowledge,  and  also  assumes  that  the  experience  of 
a  railroad  company  will  excuse  any  negligence  that  it  may 
be  guilty  of.  The  instruction  is  not  vulnerable  to  the  criti- 
cism made.  As  already  stated,  the  evidence  strongly  pre- 
ponderates against  the  view  that  any  poisonous  matter  accu- 
mulates upon  the  brasses  before  their  removal  from  the  axles. 
K  nothing  had  ever  occurred  in  the  experience  of  defendant 
to  suggest  the  existence  of  such  poisonous  accumulation,  it 
did  not  possess  such  knowledge  as  would  render  it  negligent 
in  not  discovering  the  existence  of  poisonous  matter  on  the 
brasses  in  question. 

Vol.  LXII— 19 
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V.  Appellant  assigns  as  error  the  giving  of  the  follow- 
ing instructions:  "In   determining  whether  the  defendant 

was  ne^liffent,  you  must  consider  the  liffht  and 
knowledge  the  defendant  had  at  the  time  of  the 
alleged  injury;  and  if  at  that  time  it  had  no  knowledge  that 
there  was.any  poisonous  substance  on  the  brasses  in  question, 
and  by  the  exercise  of  ordinary  care  would  not  have  had 
such  information;  and  if  there  had  been  no  injurious  sub- 
stance in  the  use  of  such  brasses  prior  to  said  alleged  injury 
in  the  operation  of  defendant's  railroad,  then  the  defendant 
was  not  negligent."  This  instruction  is  clearly  correct. 
Surely,  the  defendant  was  not  negligent,  if  there  had  existed 
no  injurious  substance  in  the  prior  use  of  the  brasses,  and 
the  defendant  did  not  know,  and  by  the  exercise  of  ordinary 
care  would  not  have  known,  that  there  was  any  poisonous 
substance  on  the  brasses  in  question. 

VI.  Appellant  assigns  as  error  the  giving  of  an  instruc- 
tion to  the  effect  that  the  plaintiff  cannot  recover  through  or 

by  reason  of  any  negligence  on  the  part  of  a  co- 
TioNT^orrcct  employe  of  plaintiff,  if  the  injury  was  not  ocea- 
wrong  in  ap-    sioucd  while  the  plaintiff  was  engaged  in   the 

operation  of  defendant's  road,  or  in  a  manner 
connected  with  the  operations  of  the  road.  It  is  not  claimed 
that  the  instruction  is  in  itself  erroneous,  but  that  it  had  no 
application  to  the  case,  because  the  action  was  not  based 
upon  the  statute,  but  upon  the  theory  of  the  master's  liabil- 
ity to  the  servant.  If  this  be  true,  the  giving  of  the  instruc- 
tion could  have  worked  no  prejudice. 

VII.  The  appellant  complains  of  the  giving  of  the  fol- 
lowing instruction:  "If  the  jury  find  from  the  testimony 
T.RAiLKOADs;  ^^^^  dcfcndaut  used  upon  its  cars  the  same  kind 

meaifs^or*  of  oil  that  was  generally  used  upon  the  cars  of 
knowledge.  i.ailroad  companies  at  the  time  of  said  alleged 
injury,  and  had  no  knowledge,  and,  by  the  exercise  of  ordi- 
nary care,  would  not  have  obtained  any  knowledge,  that 
there  was  any  poisonous  substance  on  the  brasses  in  question, 
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then  the  plaintiff  cannot  recover."  There  is  nothing  what- 
ever in  the  evidence  to  show  that  the  oil  used  by  defendant 
was  impure,  or  that  it  might  not  be  properly  used.  Appel- 
lant claims,  however,  that  from  this  instruction  the  jury 
may  have  presumed  that,  if  the  oil  used  was  not  of  itself 
poisonous,  the  company  was  not  responsible.  It  is  clear 
that  this  construction  cannot  properly  be  placed  upon  the 
instruction.  The  defendant's  immunity  is  expressly  made  to 
depend  upon  its  want  of  knowledge,  or  of  the  means  of 
knowledge,  in  the  exercise  of  ordinary  care,  that  there  was 
any  poisonous  substance  upon  the  brasses.  The  instructions 
asked,  so  far  as  applicable  and  proper,  are  covered  by  the  in- 
structions of  the  court.     The  record  discloses  no  error. 

Affibmed. 


Houston,  Adm'r,  v.  Lane  et  al.,  Ex'bs. 

1.  Will:     ACCEPTANCE  OF  TERMS  OF  BY    8URVIVINQ    SPOUSE:     BTATUTF 

STRICTLY  FOLLOWED.  Under  §  §  2440  and  2452  of  the  Code,  the  inter- 
est of  the  sarviving  husband  or  wife  in  the  estate  of  the  deceased  8i)oase 
is  not  affected  by  a  will,  unless  consent  thereto  is  entered  of  record  wiiMn 
six  months  after  notice  of  the  provisions  of  the  will.  Consent  and 
acceptance  are  not  suflScient  without  the  record  entry;  and  the  record 
cannot  be  made  after  the  expiration  of  the  six  months.  Baldozier  r. 
Haynes^  57  Iowa,  688,  followed.  In  this  case,  the  executors  of  the 
deceased  wife  sought  to  have  the  consent  of  the  husband  entered  after 
his  death,  as  against  his  administrator. 

Appeal  from  Dea  Moinea  Circuit  Cov/rt. 

Satuedat,  December  8. 

A  MOTION  was  made  by  defendants  in  the  court  below, 
sitting  as  a  court  of  probate,  in  the  matter  of  the  estate  ot 
Sophia  H.  "Warren,  deceased,  that  an  entry  be  made  of  record 
of  the  consent  of  the  husband  of  the  testator  to  take  under 
the  will.     The  motion  was  sustained,*  and  plaintiffs  appeal. 
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P,  Henry  Smyth  cfe  Son,  for  appellant. 
B,  J.  Hall^  for  appellees. 

Beck,  J. — I.  The  plaintiff  is  the  administrator  of  the 
estate  of  Fitz  Henry  Warren,  deceased,  and  the  defendants 
are  the  executors  of  the  will  of  his  wife,  Sophia  H.  "Warren, 
deceased.  On  the  21st  day  of  May,  1877,  the  will  of  Mrs. 
Warren  was  admitted  to  probate  in  the  court  below.  It  is  in 
the  following  language. 

"I,  Sophia  H.  Warren,  wife  of  Fitz  Henry  Warren,  of 
Burlington,  Iowa,  do  make  and  publish  this  my  last  will. 

"1.  I  appoint  C.  0.  Warren  and  George  H.  Lane  execu- 
tors without  bond. 

"2.  After  my  debts  are  paid,  I  direct  that  one-third  of  my 
estate,  real,  personal  or  mixed,  be  held,  invested  and  managed 
by  my  executors  for  the  benefit  of  my  husband,  and  that  they 
semi-annually  pay  to  him  the  income  thereof  during  his 
natural  life.  If  the  income  should  prove  insufficient  for  his 
comfortable  support,  then  they  are  authorized  to  apply  such 
part  of  the  principal  as  may  be  necessary  for  that  purpose. 
At  my  husband's  death,  such  property  as  shall  remain  shall 
be  equally  divided  between  my  son,  Francis,  and  daughter, 
Lilly. 

"3.  One-third  of  said  rest,  residue  and  remainder  of  my 
estate  I  give,  devise  and  bequeath  to  my  son,  Francis  J. 
Warren;  provided,  however,  and  this  bequest  is  upon  the 
following  condition :  That  said  bequest  shall  not  be  paid  to 
him  until  he  attain  the  age  of  thirty  years,  but  in  the  mean- 
time shall  be  invested  and  managed  by  my  said  executors, 
and  the  income  paid  to  him  semi-annually,  &c. 

"4.  The  other  and  remaining  third  of  said  residue  and 
remainder  I  give,  devise  and  bequeath  to  my  daughter,  Lilly 
Johnson  Warren,  subject  to  the  following  conditions  and  lim- 
itations, viz:  That  the  same  shall  not  be  paid  her  until  she 
is  twenty-five  years  of  age;  in  the  meantime  the  same  shall 
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be  held,  invested  and  managed  by  my  said  executors,  and 
the  income  thereof  paid  to  her  semi-annually  until  she  is 
twenty-five  years  of  age  as  aforesaid. 

I  "5.  In  order  to  enable  my  said  executors  the  more  eflfect- 
ually  to  carry  out  the  several  provisions  of  this  my  will,  I  do 
hereby  give  them  full  power  and  authority  to  sell  any  prop- 
erty left  by  me,  and  convey  the  same,  whether  real,  personal 
or  mixed,  as  fully  as  I  could  do,  if  living,  and  to  invest  the 
same,  and  the  same  again  to  sell,  convey  and  invest,  without 
limit  or  restraint.  And  in  case  of  the  decease  of  my  execut- 
ors, or  their  non-acceptance  of  or  removal  from  said  trust,  1 
direct  that  their  successors,  to  be  appointed  by  the  probate 
or  other  court  having  jurisdiction  thereof,  shall  have  the 
same  power  of  disposal  and  investment  of  the  real  and  per- 
sonal estate,  and  the  same  duties  in  relation  to  the  trusts 
herein  established,  as  my  executors  have  in  and  by  this  will." 

The  defendants  are  executors  under  the  will. 

General  Fitz  Henry  Warren  died,  June  21,  1878,  and  the 
plaintiff  was  duly  appointed  administrator  of  his  estate. 

No  consent  of  General  Warren  to  take  under  the  will  of 
his  wife  was  made  of  record  in  the  court  below,  as  required 
by  Code,  §  2452,  prior  to  the  order  appealed  from  in  this 
case.  On  the  18th  day  of  May,  1882,  the  defendants  moved 
the  court  below  to  cause  to  be  entered  of  record  such  consent. 
The  motion  was  sustained  and  the  record  was  accordingly 
made  on  that  day. 

There  was  evidence  showing  that  Gen'l  Warren  had  full 
knowledge,  from  the  first  of  the  provisions  of  the  will,  and, 
indeed,  that  it  was  framed  to  accord  with  his  suggestions, 
and  that  he  received  from  the  executors  payments  under  the 
will,  and  transferred  to  his  daughter  by  written  assignment 
all  his  right  to  the  sums  of  money  to  be  paid  him  by  the 
executors  under  the  will.  Upon  this  proof,  and  without  evi- 
dence of  any  formal  assent  by  Gen'l  Warren,  either  written 
or  oral,  made  in  court,  or  any  showing  that  any  such  order 
had  been  directed  but  had  not  been  entered  of  record,  the 
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court  below  entered  the  order  complained  of  by  plaintiflT.  It 
will  be  observed  that  it  is  not  a  case  of  a  nuno  pro  tunc 
entry  upon  the  record. 

II.  Code,  §  2452,  provides  that  "the  widow's  share  [of 
the  estate  of  her  deceased  husband]  cannot  be  aflfected  by  any 
will  of  her  husband,  unless  she  consents  thereto  within  six 
months  after  notice  to  her  of  the  provisions  of  the  will  by  the 
other  parties  interested  in  the  estate,  which  consent  shall  be 
entered  upon  the  proper  record  of  the  circuit  court."  This 
provision  is  applicable  to  the  surviving  husband  of  a  deceased 
wife.     Code,  §  2440. 

It  will  be  observed  that  the  interest  of  a  surviving  husband 
or  wife  in  the  estate  of  the  deceased  spouse  is  not  affected  by 
a  will,  unless  consent  thereto  is  entered  of  record  within  six 
months  after  notice  of  the  provisions  of  the  will.  It  is  not 
claimed  that  record  of  such  consent  was  made  in  this  case  at 
any  time  during  the  life  of  General  Warren.  More  than  six 
months  transpired  after  his  death  before  the  order  appealed 
from  in  this  case  was  made.  If  it  be  conceded  that  he  had 
the  notice  required  by  the  statute,  and  consented,  a  point  we 
do  not  determine,  the  record  was  not  made  within  the  time 
prescribed  by  the  statute  above  quoted,  which  we  have  held 
to  be  essential  in  order  to  defeat  the  rights  of  the  surviving 
spouse.     See  Baldozier  v.  jffaynes,  57  Iowa,  683. 

This  decision  is  decisive  of  the  case  before  us.  It  is,  how- 
ever, questioned  by  defendant's  counsel.  We  think  it  accords 
with  the  plain  language  of  the  statute.  Indeed,  no  other 
conclusion  could  be  reached  which  would  not  be  in  conflict 
therewith.  With  the  wisdom  of  the  statute,  or  its  policy,  we 
have  nothing  to  do.  It  in  unmistakable  words  prescribes 
that,  in  the  absence  of  a  record  of  consent  to  the  will  made 
within  six  months  of  notice  of  its  provisions,  the  survivor's 
rights  are  not  affected  thereby,  Ita  lex  scripta.  We  can- 
not nullify  or  change  it  by  interpretation. 

III.  It  is  urged  that  Gen'l  Warren  did  consent  to  the 
will  in  his  lifetime.     But  consent  alone  does  not  defeat  his 
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rights  Tinder  the  provisions  of  the  statute  above  quoted. 
They  are  not  defeated,  unless  a  record  be  made  of  that  consent. 
It  is  argued  that,  if  no  notice  be  given,  the  consent  may  be 
entered  of  record  at  any  time,  and  is  not  restricted  to  the  six 
months  named  in  the  statute.  To  so  hold  would  be  the 
cause  of  uncertainty  in  the  settlement  of  estates,  and  would 
result  in  loss  and  injustice  to  innocent  parties. 

Other  arguments  are  pressed  with  zeal  by  counsel  for 
plaintiff.  They  are  mainly  based  upon  the  effect  of  the  law, 
considerations  based  upon  a  comparison  of  the  statute  with 
prior  enactments  upon  the  same  subject,  and  the  like. 
While  they  are  not  without  force,  they  fail  to  convince  us 
that  the  case  is  not  within  the  rule  of  Baldozier  v.  Sizynes, 
or  to  satisfy  us  that  our  decision  in  that  case  is  not  correct. 
In  our  opinion  the  decision  of  the  circuit  court  ought  to  be 

Revebsed. 


Bundy  v.  Dare.  02    295 

HI      404 

I.  Contract  for  Sale  of  Land:  compliance  nbcbssart  to  consum- 
mate. Where  defendant  proposed  to  sell  certain  land  to  plaintiff  for 
a  price  named,  provided  plaintiff  sent  |300,  and  paid  #100  nearly  due 
on  a  mortgage,  and  the  plaintifP  accepted  the  terms,  but  did  not  pay 
as  required,  held  that  the  contract  was  not  consummated,  and  tliat 
plaintiff  could  not  afterward  recover  of  defendant  for  his  refusal  to  con- 
vey the  land. 

Appeal  from  Taylor  Diatrict  Court. 

Saturday,  December  8. 

Action  to  recover  damages  caused  by  the  faihire  of  the 
defendant  to  convey  certain  real  estate  to  the  piaintiflF,  which 
the  latter  claims  the  defendant  agreed  to  convey  to  him. 
The  cause  was  referred,  and  the  referee  found  for  the  defend- 
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ant,  and  his  report  was  confirmed  by  the  court,  and  plaintiff 
appeals. 

J.  L.  Brown  and  X.  Evans^  for  appellant. 

G.  L.  Finn^  for  appellee. 

See  VERS,  J. — ^This  is  an  action  at  law,  and  the  only  ques- 
tion to  be  determined  is,  whether  the  referee  erred  in  finding 
that  the  terms  upon  which  the  plaintiff  agreed  to  sell  the 
land  had  been  accepted  and  complied  with  by  the  defendant. 

The  plaintiff  wrote  the  defendant,  proposing  to  purchase 
the  land.  The  defendant,  in  reply,  proposed  to  sell  for  $1,400 
— the  purchaser  to  assume  a  mortgage  for  $1,000 — and  then 
proceeded  to  say:  "Send  me  three  hundred  dollars,  and  pay 
the  interest  which  is  due  April  1st,  1881." 

The  plaintiff  accepted  this  offer,  but  he  did  not  send  or 
pay  the  $300,  or  pay  the  interest.  Afterward,  there  was 
some  controversy  as  to  the  kind  of  a  deed  the  plaintiff  was 
to  execute,  and  whether  or  not  the  mortgage  was  to  be  as- 
sumed by  the  plaintiff,  or  discharged  by  the  giving  of  a  new 
note  and  mortgage.  There  is  also  some  controversy  as  to 
whether  one  Ciishman  was  the  defendant's  agent,  and  author 
ized  by  him  to  accept  the  money  agreed  to  be  paid.  It  will 
be  conceded  that  Cushman  was  such  agent. 

The  plaintiff  paid  Cushman  $100  for  the  defendant,  and  a 
deed  was  sent  the  defendant  to  be  executed  by  him.  Before 
the  deed  reached  him,  he  had  sold  the  land  to  another  party, 
and  he  refused  to  execute  the  deed. 

The  defendant  proposed  to  sell  the  land  for  a  named  price, 
provided  $300  was  sent,  and  there  was  paid  $100  interest 
nearly  due  on  the  mortgage.  Tlie  plaintiff  accepted  this 
proposition,  but  did  not  comply  with  it.  He  did  not  pay  or 
offer  to  pay  the  $300  and  interest. 

The  defendant's  proposition  was:  "Send  me  $300  and  pay 
the  interest."  This  did  not  become  a  contract  until  the 
money  was  paid.    Possibly  it  might  have  been  paid  to  Cush- 
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man,  but  this  was  not  done.  Mere  readiness  to  pay  is  not 
sufficient.  The  plaintiff  did  not  do  all  he  was  required  to 
do.  He  was  required  to  send  the  money  to  the  defendant, 
or,  at  least,  to  pay  it  to  Cushman  as  defendant's  agent.  Un- 
til he  did  this,  defendant  was  not  bound.  We  think  the  ref- 
eree found  correctly,  and  that  the  court  did  not  err  in  con- 
firming his  report. 

Affiemed. 


9i    807 
106    OM 


Okerson  v.  Cbittenden.  13 


62     297 
133     506 

'  62     297I 
1.  Wager ;  LIABILITY  OF  ST AKEHOLDEB  TO  LOSING  PARTY.      Where  the     ,141      613^ 

parties  to  a  wager  have  agreed  that  the  stakeholder  shall  determine  who 
has  won  the  wager,  and  pay  the  stakes  to  the  winning  party,  the  stake- 
holder may  rely  upon  the  agreement,  and  pay  the  stakes  to  the  party  in 
whose  favor  he  decides,  unless,  before  the  payment  is  made,  the  losing 
party  renounce  the  wager  and  demand  his  money;  but  a  demand  of  the 
stakes,  on  the  ground  that  he  has  won  the  wager,  is  not  a  repudiation 
of  the  wager,  and  will  not  render  the  stakeholder  liable  for  payment  to 
the  other  party. 

Appeal  froin  Montgomery  Circuit  Court. 

Satubdat,  December  8. 

Plaiot:iff  and  another  person  made  a  wager.  The  defend- 
ant was  stakeholder,  and  the  plaintiff  seeks  to  recover  of  him 
the  amount  the  plaintiff  deposited  in  his  hands.  Judgment 
was  rendered  for  the  defendant,  and  the  plaintiff  appeals. 

Z.  T.  Fisher  &  Z.  T,  Fisher^  Jr,^  for  appellant. 

C.  E.  Richards^  for  appellee. 

Sebvebs,  J. — I.  The  amount  in  controversy  being  less 
than  one  hundred  dollars,  two  questions  have  been  certified 
upon  which  it  is  said  to  be  desirable  to  have  the  opinion  of 
the  supreme  court.     The  questions  are  as  follows: 
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"  1.  Can  a  stakeholder  of  money,  pending  the  determina- 
tion of  a  bet  between  two  parties,  who  is  at  the  same  time 
made  umpire  to  decide  which  of  the  parties  is  the  winner, 
and  to  pay  the  money  to  the  winning  party,  exonerate  him- 
self by  paying  over  the  money,  without  further  securing  the 
consent  of  the  losing  party  to  pay  the  same  to  the  declared 
winner,  upon  the  determination  of  the  fact  as  to  which  party 
won? 

"  2.  Whether  the  declaration  of  the  party  declared  to  be 
the  loser,  made  to  the  stakeholder,  that  he  is  the  winner  of 
the  bet,  and  a  demand  of  the  entire  stake,  is  such  a  demand 
as  to  amount  to  a  revocation  of  a  bet,  rendering  a  stake- 
holder liable,  in,  paying  the  money  to  the  other  party  there- 
after?" 

The  defendant,  as  stakeholder,  was  to  determine  who  had 
won  the  wager.  He  did  so,  and  paid  the  money  to  the  win- 
ner. Can  the  plaintiff  recover  of  the  defendant,  is  the  ques- 
tion to  be  determined  under  the  first  of  the  above  questions. 

It  has  been  held  that,  where  the  stakeholder  has  been  noti- 
fied not  to  pay  over  the  wager,  and  he  has  not  done  so  at  the 
time  he  is  notified,  then  a  recovery  may  be  had.  Sliannon 
v,  Baumer,  10  Iowa,  210;  Thrift  v.  Redman^  13  Id.,  25; 
Adkins  v.  Flemming^  29  Id.,  122. 

The  case  before  us  is  materially  different  from  the  forego- 
ing; for  the  appellant  insists,  and  the  first  of  the  above  ques- 
tions implies,  that,  before  the  stakeholder  can  exonorate  him- 
self from  liability,  he  must  have  obtained  the  consent  of  the 
losing  party  to  pay  the  amount  wagered  to  the  winner.  We 
understand  the  rule  to  be:  <* Although  the  wager  be  illegal, 
if  the  stakeholder  has  paid  it  over  to  the  winner  before  no- 
tice or  demand  against  him  by  the  loser,  he  is  exonerated." 
2  Parsons  on  Contracts,  627. 

When  the  wager  was  made,  both  parties  consented  that  the 
amount  wagered  should  be  paid  to  the  winning  party,  and  it 
was  not  essential  that  such  consent  should  be  given  again. 
The  first  question  must  be  answered  in  the  aflirraative. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  299 

Gilmaii  t.  The  Sioux  City  &  Padilc  B'y  Ck>. 

II.  The  plaintiff,  as  we  understand,  demanded  the  whole 
amount  wagered  of  the  stakeholder,  on  the  ground  that  he 
had  won  the  wager.  This  cannot  be  regarded  as  a  revocation 
or  repudiation  of  the  wager.  Nor  can  it  be  regarded  as  a 
notice  to  the  stakeholder  not  to  pay  the  amount  placed  in  his 
hands  by  the  plaintiff.  No  demand  was  made  on  the  stake- 
holder for  the  amount  the  plaintiff  placed  in  his  hands. 
This  he  was  required  to  do  before  the  stakeholder  could  be 
made  liable. 

The  second  question  must  be  answered  in  the  negative. 

Affirmed. 


Oilman  v.  Tnfi  Sioux  City  &  Pacific  R'y  Co. 

1.  Practice:  taking  case  from  jury:  pleading  not  sustained  by 

EVIDENCE.  Where  the  ground  of  action  as  stated  in  the  petition  is  not 
supported  by  the  evidence,  the  court  may  properly  take  the  case  from 
the  jury  and  dismiss  the  cause  upon  defendant's  motion. 

2.  Railroads:  duty  in  regard  to  stock  running  at  large.    A  rail- 

road company  is  under  no  obligation  to  provide  places  for  stock  to  leave 
its  track. 

Appeal  from  Woodbury  Circuit  Cov/rt. 

Satubday,  December  8. 

Action  for  damages  alleged  to  have  been  sustained  by  the 
plaintiff,  by  reason  of  the  killing  of  a  horse  by  the  defendant 
in  the  operation  of  its  road.  The  petition  contains  two  counts. 
In  the  first  the  plaintiff  claims  double  damages.  In  the  sec- 
ond he  claims  single  damages.  A  jury  was  called,  and  the 
plaintiff's  evidence  was  introduced,  wlien  the  defendant  made 
a  motion  to  dismiss  the  plaintiff's  action,  which  motion  the 
court  sustained.     The  plaintiff  appeals. 
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Geo.  M.  Pardoe  and  Geo.  W.  Wakefield^  for  appellant. 
Joy  &  Wrighty  for  appellee. 

Adams,  J. — I.  The  plaintijQT,  in  his  first  count,  avers  that 
the  horse  was  killed  where  the  defendant  had  a  right  to  fence, 
but  had  not  fenced,  and  claims  the  right  to  recover  upon. this 
ground,  though  the  company  was  not  otherwise  guilty  of  neg- 
ligence. His  action  in  this  respect  is  predicated  npon  section 
1289  of  the  Code.  This  section  gives  a  right  of  recovery  for 
injury  to  stock  running  at  large,  if  injured  by  reason  of  the 
want  of  a  fence.  The  petition  contains  no  averment  that  the 
horse  was  running  at  large,  and  no  express  averment  that  he 
was  killed  by  reason  af  the  want  of  a  fence.  We  find  in  the 
plaintiffs  reply,  however,  that  the  horse  was  running  at  large; 
and  from  the  averment  in  the  petition  that  the  horse  was 
killed  where  the  defendant  had  a  right  to  fence,  but  had  not 
fenced,  it  should  be  inferred,  perhaps,  that  he  was  killed  by 
reason  of  the  want  of  a  fence. 

Whatever  we  might  think  of  the  suflSciency  of  the  plead- 
ings, we  have  to  say  that  the  action  does  not  appear  to  have 
been  dismissed  upon  the  supposition  that  they  were  insuffi- 
cient, but  for  lack  of  evidence,  and  we  refer  to  the  petition 
only  as  it  may  bear  upon  the  question  of  evidence. 

It  is  not  easy  to  say  precisely  what  the  evidence  shows  oi 
fails  to  show  respecting  the  locality  of  the  injury.  It  shows, 
we  think,  that  the  horse,  shortly  prior  to  the  injury,  was  in  a 
pasture  crossed  by  the  defendant's  track,  and  that  the  track 
was  not  fenced.  It  shows  also,  we  think,  that  the  horse  en- 
*  tered  upon  the  track  in  the  pasture,  but  was  killed  thirty  or 
forty  rods  from  where  he  entered  upon  the  track,  but  where 
that  was  we  cannot  say.  We  infer  that  it  was  outside  of  the 
pasture.  The  evidence  tends  to  show  that  the  horse,  after  he 
entered  upon  the  track,  was  driven  by  the  approaching  train 
northward  along  the  track  thirty  or  forty  rods,  and  was  not 
struck  until  he  reached  a  point  which  is  said  to  be  in  Floyd 
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City.  There  was  also  evidence  tending  to  show  that  the  pas- 
ture enclosed  a  portion  of  Floyd  City.  Whether  the  place 
where  the  horse  was  killed  was  in  Floyd  City  or  not,  we  do 
not  deem  very  material.  It  might  have  been  in  Floyd  City, 
but  in  a  part  not  platted  nor  intersected  by  streets,  and  where 
the  public  had  no  rights  which  would  prevent  the  defendant 
from  fencing.  If  the  place  was  within  the  tract  fenced  and 
occupied  as  a  pasture,  perhaps  we  ought  to  presume,  in  the 
absence  of  any  evidence  to  the  contrary,  that  the  public  had 
no  rights  that  should  prevent  the  defendant  from  fencing. 
But  the  plaintiff's  trouble  is  that  it  is  not  shown  that  the 
horse  was  killed  inside  of  the  pasture.  On  the  other  hand, 
we  infer  that  he  was  not.  It  is  true  that  the  defendant 
averred  in  his  answer  that  the  horse  was  killed  within  the 
pasture,  but  the  plaintiff  denied  it,  and  he  does  not  contend 
that  he  is  entitled  to  the  defendant's  averment  as  an  admis- 
sion. His  theory  is  very  obscurely  presented,  but  we  under- 
stand it  to  be  that  the  horse,  though  entering  upon  the  track 
within  the  pasture,  followed  it  by  running  before  the  engine 
outside  of  the  pasture,  and  was  struck  and  killed  outside.  He 
offered  to  show  that  the  company  failed  to  put  in  a  cattle- 
guard;  he  did  not  offer  to  show  that  the  company  failed  to 
put  in  a  cattle  guard  at  the  point  where  the  railroad  track 
leaves  the  pasture.  But  we  suppose  that  this  was  the  point 
which  the  plaintiff  had  in  mind,  and  that  his  theory  in  mak- 
ing the  offer  was  that  the  horse  was  killed  outside  of  the  pasture 
by  reason  of  a  want  of  a  fence  inside,  and  by  the  want  of  a  cat- 
tle guard,  which  allowed  him  to  run  along  the  track  until  he 
passed  outside,  where  he  was  struck. 

The  defendant  assigns  as  error  the  exclusion  of  his  offered 
evidenee  in  respect  to  a  cattle  guard.  But  we  think  that  the 
court  did  not; err  in  excluding  it.  It  is  only  by  conjecture 
that  we  can  arrive  at  the  conclusion  that  the  place  referred  to 
is  where  the  track  leaves  the  pasture.  Besides,  conceding 
that  that  was  the  place  meant,  and  that  the  plaintiff  could  have 
shown  that  for  want  of  a  fence  the  horse  entered  upon  the 
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track  in  the  pasture  and  ran  before  the  engine,  and  for  want 
of  a  cattle  guard  passed  out  and  was  struck  and  killed  outside 
of  the  pasture,  the  plaintiff  would  not,  under  the  allegations 
of  his  petition  in  the  first  count,  be  entitled  to  a  recovery. 
He  placed  his  right  of  recovery  in  this  count,  not  upon  an 
averment  that  the  horse  was  killed  by  reason  of  a  want  of  a 
fence,  (the  statutory  ground,)  but  that  the  horse  was  killed 
where  the  company  had  a  right  to  fence,  but  had  not  fenced. 

If  the  plaintiff  had  averred  that  the  horse  was  killed  by 
reason  of  a  want  of  a  fence,  we  are  not  prepared  to  say  that  he 
might  not  have  shown  a  right  of  recovery,  by  showing  that 
the  horse,  by  reason  of  a  want  of  a  fence,  entered  upon  the 
track  inside  of  the  pasture,  and  ran  ahead  of  the  engine  along 
the  track,  and,  by  reason  of  a  want  of  a  cattle  guard,  passed 
out  and  was  struck  and  killed  outside,  even  though  the  place 
was  among  the  streets  of  Floyd  City.  But  under  his  aver- 
ment we  see  no  evidence  introduced  or  offered  upon  which  he 
could  recover. 

II.  In  the  second  count,  the  plaintiff  undertakes  to  plead 
the  negligence  of  the  company.  But  the  facts  averred,  it  ap- 
pears to  us,  do  not  constitute  negligence.  The  facts  averred 
are  that  the  track  was  so  constructed  thai  stock,  having  once  en- 
tered upon  it,  could  not  when  frightened  and  driven  before  an 
engine  find  a  safe  and  convenient  place  to  leave  the  track.  But 
we  do  not  think  that  a  railroad  company  is  bound  to  provide 
places  for  stock  to  leave  its  track.  Where  the  company  has 
a  right  to  fence,  such  places  must  be  deemed  unnecessar}-, 
because  the  company  must  fence,  in  order  to  shield  itself  from 
liability.  Where  the  company  has  no  right  to  fence,  such 
places  would  seem  to  invite  stock  upon  the  track,  as  well  as 
afford  a  place  of  escape,  and  would,  to  say  the  least,  be  of  very 
doubtful  utility.  We  think  that  the  court  did  not  err  in  tak- 
ing the  case  from  the  jury. 

Afffibmed. 
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1.  Constitutional  Law:  power  op  leoislaturb  toleoalize  void       !~62  303' 
\       ORDINANCE.    Where  a  city  acting  under  special  charter  has  paseed  an       | JHi   602| 

ordinance  which  is  void,  because  not  authorized  by  its  charter,  and  the 
legislature  could  not  grant  power  to  the  city  to  pass  the  ordinance  with- 
out violating  ai-ticle  3,  section  30,  of  the  constitution,  which  inhibits 
local  or  special  legislation  in  certain  cases,  held  that  the  legislature 
could  not  indirectly  accomplish  the  same  result  by  an  act  validating  the 
void  ordinance,  and  that  an  act  passed  for  that  purpose  was  unconsti- 
tutional. 

2.  Cities  and  Towns :  railways  on  streets:  power  op  city  under 

SPECIAL  charter.  Under  §  464  of  the  Code,  as  affected  by  chapter  96, 
laws  of  Eighteenth  General  Assembly,  a  city  acting  under  a  special 
charter  has  no  power  to  authorize  a  railway  company  to  use  a  street  for 
railway  purposes,  without  compensation  to  the  owners  of  lots  abutting 
upon  the  street. 

3.  Bailways  on  Streets :  damages  to  lot  owners:  bvidbnce.    In  an 

action  against  a  city  to  recover  damages  for  allowing  a  street  to  be  used 
for  railway  purposes  without  compensation  to  the  owners  of  abutting 
lots,  evidence  that  by  the  operation  of  the  railway  travel  had  been 
diverted  from  the  street  was  admissible,  for  the  purpose  of  showing  that 
the  rental  value  of  property  on  that  street  had  been  diminished. 

4.  Error  Cured  by  Subsequent  Buling :  no  prejudice.    Where  the 

effect  of  an  alleged  error  is  cured  by  a  subsequent  ruling  in  the  case,  no 
prejudice  results,  and  it  is  no  ground  for  reversal. 

5.  Practice  in  Supreme  Court:  record  followed.    A  position  taten 

in  argument  in  a  law  case,  which  does  not  pertain  to  and  is  not  based 
upon  any  ruling  of  the  court  below,  will  not  be  considered. 

Appeal  Jrom  Dubuque  Circuit  Court, 

Saturday,  Decembeb  8. 

This  case  is  a  continuation  of  that  of  Stange  v.  Hill  & 
West  Dubuque  Street  Railway  Company,  54  Iowa,  669. 
CTpon  the  remanding  of  the  foregoing  case  to  the  court  below, 
the  plaintiff  filed  an  amended  and  substituted  petition,  mak- 
ing the  city  of  Dubuque  a  party  defendant,  and  claiming  of 
said  city  damages  for  authorizing  and  permitting  Julian 
avenue,  in  said  city,  upon  which  plaintiff's  property  abuts,  to 
be  occupied  by  a  street  railway  operated  by  steam,  to  the 
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plaintiff's  damage.  The  defendant  answered,  denying  all  the 
allegations  of  the  petition,  and  alleging,  in  substance,  that  the 
legislature  of  the  state  of  Iowa  had  legalized  the  ordinance 
of  the  City  of  Dubuque,  granting  to  said  company  authority 
to  occupy  said  street.  The  plaintiff's  demurrer  to  the: 
affirmative  portion  of  this  answer  was  sustained.  The  cause 
was  tried  to  a  jury,  and  the  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  for  $675.     The  defendant  appeals. 

James  H.  Shields^  for  appellant. 

Pollock  &  McNulty^  for  appellee. 

Day,  Ch.  J. — I.  The  City  of  Dubuque,  operating  under 
a  special  charter,  on  the  28th  day  of  April,  1877,  passed  an  ordi- 
i.  coNSTiTu-  ^^^ce  conferring  upon  the  Hill  Street  and  West 
nowerSnegi  Dubuquc  Street  Eailway  Company  authority  to 
legalize  i'oid  coustruct  upou  Certain  streets  in  the  city,  including 
Julian  avenue,  a  street  railway,  and  to  operate  the 
same  with  either  steam  or  horse  power.  In  Stange  et  al.  v.  Hill 
(&  West  Dubuque  Street  Railway  Company^  54  Iowa,  669, 
it  was  held,  following  Stanley  v.  City  of  Davenport,  54' Id., 
463,  that  the  city  had  no  power  to  pass  this  ordinance.  The 
Eighteenth  General  Assembly  of  the  state  of  Iowa  passed  an 
act,  approved  March  24th,  1880,  which  is  as  follows:  "That 
the  ordinance  of  the  city  council  of  the  city  of  Dubuque, 
passed  April  28th,  A.  D.,  1877,  granting  to  the  Hill  &West 
Dubuque  Street  Railway  Company  right  of  way  for  its  mil- 
road  on  certain  streets  of  said  city,  mentioned  in  said  ordi- 
nance, be  and  the  same  is  hereby  validated,  and  made  as 
effective  in  law  as  if  said  council  had  full  power  and  au- 
thority to  pass  the  same  at  the  time  said  ordinance  was 
passed."  The  defendant  relies  upon  this  curative  statute. 
The  plaintiff  insists  that  it  is  unconstitutional.  The  defendant 
concedes  that  no  express  power  is  given  to  the  city  of 
Dubuque  by  its  charter  to  authorize  the  occupancy  of  its 
streets  by  railroads  operated  by  steam.  The  appellant  con- 
tends  that  "the  power  of  the  legislature  to  ratify  a  contract 
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entered  into  by  a  municipal  corporation  for  a  public  purpose, 
which  is  ultra  vi/res^  results  from  its  power  to  have  originally 
authorized  the  very  contract  to  be  made."  This  proposition 
we  concede  to  be  correct.  Could  the  legislature,  then,  have 
passed  an  act  authorizing  the  city  of  Dubuque  to  pass  the 
ordinance  in  question?  Article  3,  section  30,  of  the  consti- 
tution provides:  ''The  general  assembly  shall  not  pass 
local  or  special  laws  in  the  following  cases: 

*'For  the  assessment  and  collection  of  taxes  for  state,  county 
or  road  purposes; 

"For  laying  out,  opening  and  working  roads  or  highways; 

"For  changing  the  names  of  persons; 

*'Forthe  incorportion  of  cities  and  towns; 

"For  vacating  roads,  town  plats,  streets,  alleys  or  public 
squares; 

"For  locating  or  changing  county  seats. 

"In  all  the  cases  above  mentioned,  and  in  all  other  cases- 
where  a  general  law  can  be  made  applicable,  all  laws  shall 
be  general  and  of  uniform  operation  throughout  the  state.'^ 
It  has  been  held  that  this  section  of  the  constitution  prohibits 
the  passage  of  a  special  law  for  the  amendment  of  the  charter 
of  a  city.  Ex  parte  Pritz^  9  Iowa,  30 ;  Davis  &  Bro,  v^ 
Woolnoughy  Id.,  104;  Hetherington  v.  Bisselly  10  Id.,  145; 
Baker  <fe  Griffin  v.  The  Steamboat  Milwaukee^  14  Id., 
214;  Town  of  McGregor  v.  Baylies^  19  Iowa,  43.  As  the 
legislature  could  not,  by  special  act,  have  authorized  the 
city  of  Dubuque  to  pass  the  ordinance  in  question,  it  follows 
that  it  cannot,  after  the  passage  of  the  ordinance,  legalize  it 
by  a  special  act.  The  legislature  cannot  do  indirectly  what 
it  is  inhibited  from  doing  directly. 

11.     Section  464  of  the  Code  confers  upon  cities,  acting 

under  the  general  corporation  law,  power  to  authorize  or  for- 

2.  ciTntsacd    bid  the  laying  of  tracks  for  street  railways  on  its. 

ways  in  Streets.     By  chapter  96,  laws  of  the  Eighteenth 

streets :  pow-  */  r  7  o 

j'otcu^irun-  General  Assembly,  approved  March  23,  1880, 
charter.  this  section  is  made  applicable  to  cities  acting 

Vol.  LXII.-20 
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under  special  charters.  It  is  claimed  that,  under  this 
legislative  authority,  the  city  of  Dubuque  may  authorize 
its  streets  to  be  used  by  a  railway.  But  section  464  autlior- 
izes  such  use  of  the  streets  only  upon  payment  of  the  dam- 
ages to  the  property  owners.  The  ordinance  in  question  does 
not  require  such  payment,  nor  make  the  authority  to  occupy 
the  street  conditional  upon  making  such  payment.  Section 
464  of  the  Code  does  not,  we  think,  affect  the  rights  of  these 
parties. 

III.  The  defendant  complains  that  the  plaintiffs  were 
allowed  to  prove  that  the  operation  of  the  motor  had  diverted 

3.  RAILWAYS  travel  from  the  street.  This  was  done  simply  for 
damages  to  the  purpose  of  showing  one  of  the  ways  in  which 
•vidence.        i\^  rental  value  of  the  property  had  become 

diminished.  The  court  specifically  instructed  the  jury  that 
the  plaintiffs  were  entitled  only  to  the  actual  loss  of 
rent,  and  that  they  could  recover  no  other  damage.  Under 
the  instructions,  the.  admission  of  the  evidence  coip plained  of 
was  not  prejudicial  to  the  defendant. 

ly.  The  defendant  complains  of  the  action  of  the  court 
in  striking  out  a  portion  of  the  answer  of  Tschrigi,  the  city 

4.  KBROB  engineer,  that  a  certain  red  line  upon  the  profile 
sequent  ml-  of  Julian  aveuue  was  the  only  grade  marked  upon 
prejudice.  the  profile.  The  effect  of  this  testimony  is  ob- 
scure, and  is  not  clearly  shown  by  the  argument.  We 
cannot  say  that  in  this  action  there  was  such  error  as 
should  reverse  the  case.  It  seems  that  the  witness  afterward 
explained  fully  what  was  shown  by  tlie  red  line,  and  that 
plaintiffs'  objection  to  the  testimony  was  overruled. 

y.  The  only  instruction  of  the  court  of  which  the  defend- 
ant complains  is,  that  plaintiff  could  recover  damages  for  a 
time  extending  from  the  building  and  operation  of  the  road 
down  to  the  filing  of  the  amended  petition.  The  defendant 
insists  that,  during  a  portion  of  this  time,  after  the  passage 
of  chapter  96,  laws  of  the  Eighteenth  General  Assembly,  the 
city  had  the  right  to  authorize  a  street  railway  to  use  steam  in 
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its  streets.     But  the  city  could  not  authorize  such  use  without 
the  payment  of  damages  to  lot  owners. 

VI.  It  is  claimed  incidentally,  though  not  in  considera* 
tion  of  any  instruction  or  ruling  of  the  court,  that  the  city 
B.  PBAcncB  cannot  be  held  liable  for  damages  arising  from 
Su^frewrd  ^^  exercise  of  powers  conferred  upon  individuals, 
followed.  without  authority  of  the  city  charter.  In  sup- 
port of  this  position  2  Dillon's  Mun.  Corp.,  Sec  563,  is 
cited.  Inasmuch  as  this  claim  does  not  pertain  to  and  is 
not  based  upon  any  ruling  of  the  court  below,  we  do  not 
deem  it  proper  to  consider  it.  We  discover  no  error  in  the 
record. 

Apfibicsd. 


MoAbthub  v.  Linderman  et  al. 

1.  Judgment:    pabtibs  jointly  bound:   sevebal  juDairaNTS  SBt 

ASIDE.  Where  the  evideiice  showed  the  defeadoats  jointly  liable  for 
a  certain  sum,  separate  jadgrments  a^i^aii^st  the  several  defendants  for 
sums  aggrefirating  more  than  their  joint  liability  were  unauthorized  and 
are  set  aside. 

2.  Traotioe  in  Supreme  Ocurt:  effect  of  amended  abstbaotbt 

APPELLEE.  Where  appellant's  abstract  claims  to  cQatom  all  the  eyi<* 
dence,  but  appellee  denies  this  claim,  and  files  an  amended  abstract 
oontaining  evidence,  without  admittinur  that  therewith  all  the  evi- 
dence is  brought  before  the  court,  the  court  will  nevertheless,  under  rule 
20,  consida:  aU  the  evidence  to  be  thus  supplied,  and  will  {Mrooeed  ae« 
cordingly. 

Appeal  from  Ha/rriaon  District  Cov/rt. 

Satubday,  Dbcembbb  8. 

The  plaintifT  alleges  in  his  petition  that  he  assigned  to 
Webster,  Linderman  &  Co.  certain  judgments,  as  collateral 
security  for  a  note,  and  that  Bamhart  and  Cadwell,  acting  as 
attorneys  for  "Webster,  Linderman  &  Co.,  collected  said  judg- 
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ments,  and  appropriated  to  their  own  use  all  of  the  moneys 
collected  above  what  was  sufficient  to  satisfy  said  note.  The 
plaintiff  prays  judgment  for  $600.  Trial  to  a  jury,  verdict 
and  judgment  for  plaintiff  against  each  of  the  defendants,  J. 
W.  Barnhart  and  E.  P.  Cad>yell,  for  $162.50.  The  defendant, 
Oadwell,  appeals. 

Sivis  cfe  Cadwell^  for  appellant. 

H.  H.  JRoadifer  and  Smith  <&  Clyde^  for  appellee. 

Day,  Ch.  J. — I.  The  testimony  shows  without  any  con- 
flict that  the  amount  collected  on  the  judgments  was  $424.28, 
and  that  of  this  sum  the  defendants  accounted  to  Webster, 
Linderman  &  Co.,  for  $232.08,  leaving  in  the  hands  of  de- 
fendants only  $191.20.  The  verdict  against  each  of  the  de- 
fendants for  $162.50  is  clearly  unsupported  by  the  testimony, 
unless  it  was  the  intention  of  the  court  that  a  satisfaction  by 
one  defendant  should  satisfy  the  whole  judgment,  which  is 
not  claimed. 

IT.  The  appellee  claims,  however,  that  the  abstract  does 
not  contain  all  the  evidence.  The  abstract  contains  a  state- 
ment that  it  presents  all  the  testimony  offered  and  introduced 
upon  the  trial.  The  appellee  filed  an  amended  abstract,  deny- 
ing that  the  abstract  of  the  appellant  contains  all  the  evidence 
and  setting  forth  what  is  claimed  to  be  some  additional  testi- 
mony, with  the  statement  that  it  is  furnished  without  admit- 
ting that  therewith  the  abstract  contains  all  the  evidence. 
When  the  abstract  of  appellant  does  not  purport  to  contain  all 
the  evidence,  the  appellee  may  set  forth  in  his  amended  abstract 
omitted  portions,  with  a  statement  that,  with  his  additions,  the 
abstracts  do  not  contain  all  the  evidence.  But,  where  the  ab- 
stract of  appellant  purports  to  contain  all  the  evidence,  the 
appellee  must,  under  our  rules,  supply  what  he  claims  has 
been  omitted.  See  Rule  20.  The  verdict  is  not  stipported 
by  the  evidence.     The  judgment  is 

Kevbbsed. 
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The  Bublington,  Cedab  Rapids  &  Korthern  Railway  Com- 
pany V.  Sherwood  et  al. 

1.  Agent:  power  op:  ratification  op  principal.    Upon  considera- 

tion of  the  correspondence  which  passed  between  a  land  owner  and  his 
agent  in  this  case,  it  is  held  that  the  agent  did  not  have  power  to  bind 
the  principal  by  a  sale  of  the  land  in  question,  without  tiie  ratification 
of  the  latter;  and  the  fact  that  he  had  been  in  the  habit  of  ratifying  the 
sales  made  by  the  agent  did  not  bind  him  to  ratify  this  one. 

2.  Eyidenoe:  letters:  rule  of  statute.    Where  a  letter  written  to 

defendant  was  introduced,  his  reply  thereto  was  admissible,  under  sec- 
tion 3650  of  the  Code. 

8.  Fraotioein  Supreme  Court:  question  not  raised  below.  An 
objection  to  evidence  as  being  secondaiy  cannot  be  made  for  the  first 
time  in  this  court. 

Appeal  from  Palo  Alto  Circuit  Court. 

Saturday,  Deoembeb  8. 

This  is  an  action  in  equity  to  enforce  the  specific  perform- 
ance of  an  alleged  contract  for  the  sale  of  block  70,  in  the 
town  of  Emmetsburg.  The  court  found  for  the  defendants. 
The  plaintiff  appeals.  The  material  facts  are  stated  in  the 
opinion. 

J.  (&  S.  K.  Tracy  and  Soper  &  Crawford^  for  appellant. 

Struhle  <&  Kinney  for  appellees. 

Day,  Oh.  J. — On  the  10th  day  of  June,  1881,  the  following 
contract  was  executed  respecting  the  property  in  question: 
"Received  of  E.  B.  Soper  three  dollars,  part  purchase  price  of 
block  No.  70,  Oorben  &  Lawler's  plat  of  Emmetsburg.  Said 
Soper  is  to  have  80  days  from  this  date  in  which  to  determine 
whether  he  will  take  said  property  at  the  price  of  three  hun- 
dred dollars  cash.  But  if  said  Soper  decides  not  to  purchase 
said  block,  said  money  is  to  be  forfeited,  but  no  liability  shall 
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be  incurred  on  account  hereof  other  than  said  sum  so  for- 
feited. If  he  takes  the  block  and  pays  the  money,  a  warranty 
deed  shall  be  made  therefor.  J.  E.  O.  Shbbwood, 

"By  E.  J.  Habi'Shorn,  agent." 

On  the  8th  day  of  July,  1881,  Soper  elected  to  take  said 
property,  and  paid  the  balance  of  the  purchase  price,  and  the 
following  indorsement  was  made  upon  the  contract:  "Ke- 
eeived  of  S.  L.  Dows,  for  E.  B.  Soper,  two  hundred  and 
ninty-seven  dollars,  being  the  balance  of  the  purchase  price 
for  block  No.  70,  of  Corbin  &  Lawler's  plat  of  Emmetsburg, 
due  on  the  within  contract  J.  K.  O.  Shebwood, 

"By  E.  J.  Habtshobk,  agent." 

On  the  same  day,  Soper  assigned  all  his  interest  in  the 
contract  to  the  Burlington,  Cedar  Eapids  &  Northern  Railway 
Company.  On  the  26th  day  of  July,  1881,  Hartshorn  re- 
ported to  Sherwood  his  action  in  the  premises,  as  follows; 
"I  send  you  herewith  deed  to  S.  L.  Dows,  for  block  70,  for 
three  hundred  dollars,  your  price  on  the  same,  and  it  is  well 
sold,  as  the  block  is  too  flat  and  wet  for  desirable  residence 
property,  particularly  the  south  half  of  it."  To  this  com- 
munication Sherwood  replied  on  the  10  th  of  August  as  fol- 
lows: "I  have  received  your  favors  of  July  26.  *  *  *  * 
As  to  the  lots  and  blocks  wanted  by  the  railroad  company,  I 
cannot  consent  to  let  them  go  at  any  such  figures.  *  *  * 
As  I  wrote  you  some  time  ago,  I  want  to  raise  prices,  and 
don't  want  to  sell  unless  I  can  get  higher  figures.  I  think 
block  70  should  now  bring  $500  to  $600." 

The  whole  controversy  in  this  case  turns  upon  the  right  of 
Hartshorn  to  bind  Sherwood  by  a  contract  as  to  the  price 
of  the  property  in  question.  Hartshorn  testifies  that  he 
never  had  any  conversations,  personal  interviews,  or  personal 
communications,  with  the  defendant,  J.  K.  O.  Sherwood,  and 
that,  whatever  authority  he  had  from  him  to  act  as  his  agent 
for  the  sale  of  his  property,  has  been  by  correspondence  and 
written  communication.  Sherwood  resides  in  the  city  of 
New  York.     The  first  correspondence  material  to  the  matter 
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in  controversy  consists  of  a  letter  from  Sherwood  to  Hartshorn, 
of  February  18, 1879,  as  follows:  "Mr.  Scliuman  and  I  went 
Over  and  fixed  values  to  inclosed  list,  which  would  have 
reached  you  sooner,  were  it  not  for- death  in  my  family.  In 
many  instances  these  figures  may  be  too  high  or  too  low.  I 
take  your  judgment  largely  as  to  desirable  and  undesirable 
locations,  etc.  I  want  the  whole  estate  to  bring  me  $6,000 
from  last  January.  If  a  buyer  turns  up  for  a  lot,  it  should 
be  sold,  keeping  this  in  mind,  and  getting  as  much  more  in 
proportion  as  he  will  pay.  Pd  like  to  clean  it  right  off  my 
books,  at  price  named,  within  the  year.  If  I  have  to  hold 
and  sell  in  a  small  way,  prices  should  be  increased  to  cover 
ten  per  cent  annual  interest.  Let  me  know  what  you  can 
probably  sell  at  my  figur^Qr  thereabout.^*  This  letter  con- 
tained a  list  of  lots  and  blocks,  with  prices  attached,  the  price 
annexed  to  block  70  being  three  hundred  dollars.  On  the 
24th  of  February,  1879,  Sherwood  wrote  Hartshorn  as  fol- 
lows: **You  have  no  doubt  before  this  time  received  the  list 
of  lots  and  blocks,  with  prices  affixed,  to  which  you  refer  in 
yours  of  the  19th,  and  I  shall  soon  expect  to  have  your  views. 
It  is  not  necessary  for  me  to  say  more  concerning  them  at 
this  time."  On  March  7th,  1879,  defendant  wrote  as  follows: 
<^Answering  your  recent  favor  in  relation  to  town  property, 
I  say  if  I  have  placed  too  high  figures  on  the  lots  in  block 
23, 1  consent  to  reduction.  You  can  bear  this  in  mind,  should 
any  inquiry  for  them  be  made."  On  the  5th  of  February, 
1880,  Sherwood  wrote  Hartshorn  from  Des  Moines,  as  fol- 
lows: "In  hope  of  meeting  you,  I  remained  here  since  yes- 
terday p.  M.  I  would  wait  another  day,  but  other  business, 
and  the  fact  of  our  having  sustained  some  loss  by  wind  and 
water  to  our  Manhattan  Beach  property,  of  which  loss  I  am 
just  advised  by  wire,  cause  me  to  go  up  to  Emmetsburg, 
and  thence  to  Kansas,  without  loss  of  time.  I  will  see  Mr. 
Tilford  and  go  over  the  town  lot  matter  with  him,  and  hope, 
with  a  better  understanding  on  my  part,  you  will  find  sale  for 
much  of  the  property  the  coming  spring."      Immediately 
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after  writing  this  letter,  Sherwood  went  to  Emmetsburg,  and, 
in  connection  with  Tilford,  an  employe  in  Hartshorn's  office 
during  his  absence,  made  out  a  revised  list  of  prices,  upon 
which  also  block  70  was  valued  at  three  hundred  dollars. 
December  15,  1880,  Hartshorn  wrote  as  follows:  "You  will 
recollect  that  we  had  some  correspondence  last  summer  with 
reference  to  sale  of  block  No.  132  of  your  town  property  here, 
and  you  wrote  me  that  the  party  who  had  been  talking  with 
me  about  buying  it  could  have  it  for  three  hundred  and  fifty 
dollars.  At  the  time  I  did  not  look  over  your  list  of  lots 
and  prices,  but  on  doing  so  recently  I  find  that  the  list  of 
prices  you  left  with  Mr.  Tilford,  when  here  last  winter,  has 
this  block  for  sale  at  three  hundred  dollars.  So  I  judge  you 
wrote  that  letter  without  lookingjjbver  your  prices,  thinking 
his  oflfer  of  three  hundi'ed  dollars*  was  below  your  price.  I 
consider  three  hundred  and  fifty  dollars  high  for  blocks  thus 
located,  and  do  not  know  of  any  being  sold  so  high  of  simi- 
lar character  and  location.  This  party  would  like  said  block 
now,  and  would  pay  three  hundred  dollars  cash  for  it,  but  he 
says  he  would  pay  no  more.  As  you  left  it  in  my  hands  for 
sale  at  that  price,  I  should  have  felt  authorized  to  have  sold 
it  for  said  sum,  but  for  your  letter  above  refered  to.  The 
locality  is  settled  up  entirely  with  Catholic  Irish,  and  the 
block  would  not  be  salable  except  to  one  of  that  class  and 
faith,  and  I  do  not  believe  it  will  bring  more  than  the  above 
for  a  long  time."  To  this  Sherwood  replied,  December  21, 
1880,  as  follows:  "With  regard  to  block  132,  for  which  you 
submit  offer  under  date  of  fifteenth  inst.,  I  say  I  recollect  the 
correspondence  and  facts  you  refer  to.  I  told  Mr.  Tilford 
distinctly  the  prices  were  subject  to  my  approval,  and,  in  all 
cases  where  time  elapsed  before  offers  were  made,  interest  at 
the  rate  of  ten  per  cent  should  be  added  .to  the  price  fixed. 
I  have  taken  a  good  deal  of  stock  in  the  future  of  your  town, 
and,  if  I  am  to  hold  my  property  there  and  work  it  slowly,  I 
want  to  get  about  as  much  as  others  do  who  own  lots  of  about 
the  same  value.     1  concede  you  put  the  matter  in  a  nutshell 
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as  to  the  effect  with  the  better  class  of  tliat  church  and  pro- 
perty near  by,  but  that  class  in  all  communities  live,  and  gen- 
erally pay  dear  for  small  potatoes,  in  what  to  them  are  favored 
spots.  I  believe  sales  can  be  made  at  stiff  prices  of  every 
lot  in  that  locality.  Again  I  say,  if  the  party  is  prepared  to 
pay  three  hundred  and  fifty  cash,  and  accept  by  January  1 
next,  or  thereabouts,  let  him  have  it.  If  not,  hold  it  at  four 
hundred  dollars,  and  mark  up  all  the  lots  near  the  cathedral."! 
On  June  10th,  1881,  Hartshorn  wrote  as  follows;  "A 
party  desires  to  purchase  the  n.  e.  J  of  block  No.  23,  being 
lots  18  to  23  inclusive,  and  has  offered  two  hundred  dollars 
cash  therefor.  Yon  have  the  east  half  of  that  block,  twelve 
lots,  valued  at  five  hundred  and  fifty  dollars,  but  it  seems 
rather  high,  as  the  land  is  of  a  wet,  low  order,  as  you  will 
recollect.  This  party  only  wants  the  six  lots  named."  To  this 
Sherwood  replied,  July  11,  1881,  as  follows:  "I  don't  care 
to  sell  a  part  of  block  23.  I  will  take  from  that  party  five 
hundred  and  fifty  dollars  cash  for  the  twelve  lots,  and  no  less. 
If  he  wants  it  now,  let  him  close,  or,  if  not,  add  ten  per  cent 
interest  to  five  hundred  and  fifty  dollars,  my  figures  of  a  year 
ago."  July  14,  1881,  Sherwood  wrote:  "Other  property 
so  generally  being  on  the  boorn^  had  I  not  better  advance 
prices?"  The  foregoing  contains  the  principal  correspondence 
respecting  the  matter  in  controversy.  While  it  shows  that 
Hartshorn  was  placed  in  charge  of  the  property,  and  was  an- 
thorized  to  negotiate  sales,  it  does  not  establish  Hartshorn's 
authority,  at  the  time  the  contract  in  question  was  entered 
into,  to  bind  the  defendant  as  to  prices.  It  is  true,  Tilford 
testifies  that,  at  the  time  the  revised  list  was  prepared,  it  was 
given  as  the  prices  on  the  lots,  and  Sherwood  did  not  instruct 
him,  as  Hartshorn's  representative,  not  to  make  contracts  on 
the  prices  affixed,  without  first  submitting  the  offer  for  ratifi- 
cation. But  this  list  was  prepared  in  February,  1880,  and 
the  sale  in  question  was  not  made  until  June,  1881.  In  De- 
cember, 1880,  Sherwood  advised  Hartshorn  that  the  prices 
were  to  be  subject  to  his  approval,  and,  whether  this  limita- 
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tion  was  or  was  not  imposed  when  the  list  was  famished,  the 
letter  of  December  21,  1880,  operated  as  such  limitation.  In 
view  of  this  letter,  taken  in  connection  with  the  other  cor- 
respondence, we  do  not  think  Hartshorn  was  authorized  to 
Bell  the  block  in  question  at  the  price  fixed  in  February,  1880. 
The  appellant  claims,  however,  that  the  letter  of  December 
21, 1880,  is  not  competent  evidence.  The  letter  is  a  reply  to 
a  letter  introduced  by  the  plaintiff,  and,  as  such,  it  is  clearly 
competent,  under  section  3650  of  the  Code.  It  is  further  in- 
fiisted  that  the  letter  is  a  copy  of  a  copy,  which  is  not  admis- 
sible, as  long  as  the  letter  press  copies  are  in  existence.  No 
such  objection  was  made  in  the  court  below,  and  it  cannot  be 
urged  for  the  first  time  here.  Further,  it  is  claimed  that 
Sherwood  has  adopted  and  approved  other  sales  made  by 
Hartshorn.  This  he  clearly  had  a  right  to  do,  under  the 
power  which  he  reserved  to  pass  upon  the  price.  The 
adoption  of  one  scde  does  not  bind  him  to  approve  another. 
The  judgment  is 

Affibmed. 

I  78^  

62   gll 
4115  87^ 

(tt    314 

ll^Q  gj  Leaver  v.  Gauss. 

~62    314 

<ii30«i        1.  Conyeyanoe:    tbstambntart  in  character:    revocation  of. 

1^ Where  a  conveyance  contained  words  parportingr  to  convey  real  estate 

fi82   444  in  the  usual  form,  but  also  contained  the  foUowinflr  langua^^:  "  To  com- 

mence after  the  death  of  both  of  said  grantors;*'  and  *'  It  is  hereby  an* 
derstood  and  agreed  between  the  grantors  and  the  grantee  that  the 
grantee  shall  have  no  interest  in  the  said  premises  as  long  as  the  grant- 
ors or  either  of  them  shall  Uve;'*  held  that  no  present  estate  to  com- 
mence at  a  future  day  was  created,  at  contemplated  by  section  IddS  of 
the  Code,  and  that  the  conveyance  was  testamentary  in  character,  and 
could  be  revoked  by  the  grantors  at  their  option,  notwithstanding  a  val- 
uable consideration  may  have  been  paid  therefor. 

Appeal  from  PlynunUh  Circuit  Court. 
Saturday,  Decembek  8. 
Action  to  remove  a  cloud  from  the  plaintiff's  title,  and  to 
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quiet  the  same.  The  plaintiff  avers  that  he  is  the  owner  of 
the  real  estate  in  question,  but  that  the  defendant  makes  some 
claim  to  it.  He  admits  that  he  and  his  wife,  Heinricke  Lea- 
ver, executed  to  the  defendant  an  instrument  somewhat  in  the 
form  of  a  deed,  but  he  avers,  in  substance,  that  it  was  to  take 
e£feet  only  after  the  death  of  himself  and  wife,  and  that  it  was, 
therefore,  testamentary  in  its  character,  and  he  now  desires  to 
revoke  and  cancel  the  same.  He  sets  out  a  copy  of  it  as  an 
exhibit  annexed  to  his  petition. 

The  defendant,  for  answer,  denies  that  the  instrument  is 
testamentary  in  its  character,  and  avers  that  it  was  executed 
for  a  valuable  consideration  paid  by  him  to  the  plaintiff,  and 
was  intended  to  convey  to  the  defendant  an  estate  in  the  pre- 
mises, which  should  be  absolute  upon  the  death  of  the  plain- 
tiff and  his  wife.  He  admits  that  the  copy  of  the  instrument 
set  out  by  the  plaintiff  is  correct;  from  which  it  appears  that, 
after  containing  words  purporting  to  convey  the  premises  in 
the  usual  form  of  a  deed,  it  contains  also  the  following:  *<to 
commence  after  the  death  of  both  the  said  grantors";  and  also 
the  following:  ^'itis  hereby  understood  and  agreed  between 
the  grantors  and  the  grantee  that  the  grantee  shall  have  no  inter- 
est in  the  said  premises  as  long  as  the  said  grantors  or  either 
of  tliem  shall  live,  and  that,  after  the  death  of  both  the  said 
grantors,  the  grantee  shall  have  and  hold  the  premises  by  fee 
simple  title." 

To  the  answer  the  plaintiff  demurred,  and  the  demurrer 
was  sustained,  and  the  defendant  electing  to  stand  upon  his 
answer,  judgment  was  rendered  tor  the  plaintiff.  The  defend- 
ant appeals. 

JStrublej  BUhel  dk  Sartori^  for  appellant. 

C.  OottBohalk  and  Argo  dh  Kelly y  for  appellee. 

Adams,  J. — The  instrument  purports  to  have  been  execu- 
ted in  consideration  of  love  and  affection.  The  answer  avers 
that  it  was  executed  in  consideration  of  the  payment  by  the 
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defendant  of  certain  indebtedness  dne  from  the  plaintiff.  If 
such  fact  could  properly  be  pleaded  as  against  the  instrument, 
it  must  be  deemed  admitted  by  the  demurrer.  The  defend- 
ant relies  largely  upon  this  fact  to  support  his  position  that 
the  instrument  was  not  testamentary  in  its  character,  but  im- 
mediately  operative  and  binding  upon  the  property.  He  in- 
sists that  the  instrument,  when  taken  altogether,  and  especially 
if  construed  in  the  light  of  the  fact  which  he  pleads  in  re- 
spect to  a  valuable  consideration  paid,  must  be  deemed  to  have 
had  the  effect  to  convey  the  property,  subject  to  a  lile  estate 
in  the  plaintiff  and  his  wife. 

We  have  to  say,  however,  that  we  do  not  see  how  we  can 
give  the  instrument  the  effect  claimed,  without  contravening 
one  of  its  express  provisions.  It  declares  that  it  is  agreed 
"that  the  grantee  shall  have  no  interest  in  said  premises  as 
long  as  the  grantors  or  either  of  them  shall  live."  The  de- 
fendant asks  us  to  hold  that  he  has  now  an  interest  in  the 
premises. 

We  do  not  forget  that  the  statute  provides  that  "estate? 
may  be  created  to  commence  at  a  future  day."  Code,  §  1933. 
But  we  have  to  say  that  any  language  employed  by  the 
grantor,  which  would  be  sujficlent  to  create  an  estate  to  com- 
mence at  a  future  day,  would,  in  the  nature  of  the  case,  give 
a  present  interest  in  the  property.  The  estate  would  stand 
created,  and  the  enjoyment  postponed.  A  declaration  that 
the  grantee  takes  no  interest  during  the  life  of  the  grantor 
is  equivalent,  we  think,  to  a  declaration  that  no  estate  is 
created.  The  instrument,  it  is  true,  evinces  an  intention 
favorable  to  the  grantee,  but  that  intention  is  in  substance  only 
testamentary,  and  is,,  of  course,  subject  to  revocation,  if  indeed 
a  revocation  is  needed  to  prevent  it  from  becoming  operative. 

The  object  of  the  defendant's  averment  that  a  valuable  con- 
sideration passed,  was  to  give  the  instrument  a  present  opera- 
tion as  binding  the  property.  It  was  of  no  consequence  in  any 
other  respect.  If  the  court  below  had  held  that  it  was  proper 
to  plead  and  prove  such  fact,  it  would  have  held  virtually 
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that  an  express  provision  of  the  instrument  could  be  over- 
turned. 

We  can  conceive  that  a  valuable  consideration  might  pass 
as  an  inducement  to  the  person  receiving  it  to  make  a  devise. 
If  a  devise  in  form  should  be  made  under  such  inducement, 
the  instrument  by  which  it  should  be  made  would  still  be 
testamentary,  and,  being  such,  would  be  revocable. 

We  think  that  the  court  below  did  not  err. 

Affirmed. 


Read  v.  Middlbton,  Sheriff. 

1.  Beplevin :  op  CNDrviDED  interest  in  growing  crop.  Where  chat- 
tels of  the  same  natare  and  quality,  belonging  to  different  owners,  are 
mingled  in  one  mass,  any  owner  may  daim  his  share  by  replevin;  bat 
where  the  property  is  not  snsceptilble  of  division,  as  in  the  case  of  a 
growing  crop,  replevin  will  not  lie,  because  the  undivided  share  sought 
to  be  recovered  cannot  be  seized  and  delivered  to  the  plaintiff. 

Appeal  from  Harrison  District  Court, 

Saturday,  December  8. 

This  is  an  action  of  replevin,  by  which  it  was  sought  to 
recover  an  undivided  half  of  twenty  acres  of  growing  corn. 
There  was  a  demurrer  to  the  petition,  which  was  overruled, 
and  defendant  appeals. 

E.  P.  Cadwell^  for  appellant. 

S.  /.  King  and  Evans  <k  Boadifer^  for  appellee. 

EoTHROOK,  J. — It  apears  from  the  allegations  of  the  peti- 
tion that,  on  the  eighth  day  of  June,  1881,  an  execution  was 
issued  on  a  judgment  against  P.  E.  Cromer.  Said  execution 
was  levied  upon  an  undivided  half  of  twenty  acres  of  gtow- 
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ing  com,  and  the  same  was  advertised  to  be  sold  on  the  sixth 
day  of  August,  1881.  On  the  eleventh  day  of  July,  1881, 
Cromer  made  a  chattel  mortgage  on  the  corn  to  the  plaintiff. 
This  action  was  brought  to  recover  the  com  from  the  sheriff. 
Among  other  grounds  of  demurrer,  it  is  claimed  that  the 
action  of  replevin  will  not  lie  for  an  undivided  interest  in  a 
growing  crop  of  grain.  It  is  well  settled  that,  where  chat- 
tels of  the  same  nature  and  quality  belonging  to  different 
owners  are  mingled  in  one  mass,  any  owner  may  claim  his 
aliquot  part  by  replevin.  Kaaffman  v.  Schilling^  58  Mo., 
218;  Inglehright  v.  Hammond^  19  Ohio,  337;  Ryder  v. 
Hathaway^  21  Pick.,  305;  Young  v.  Miles^  20  Wis.,  616; 
Kimlerly  v.  Patchin,  19  N.  T.,  330. 

But  where  the  property  of  joint  owners  is  not  susceptible 
of  division,  as  in  case  of  a  growing  crop,  or  in  case  of  the 
joint  ownership  of  a  single  piece  of  property,  replevin  will 
not  lie  by  one  joint  owner,  because  the  property  sought  to 
be  recovered  is  not  susceptible  of  seizure  and  delivery  to  the 
plaintiff.  Kavffman  v,  SchilUngy  stipra;  Wells  on  Re. 
plevin,  88  and  89.  Jones  v.  Dodge^  61  Mo.,  368,  was  an 
action  in  replevin  to  recover  a  part  of  a  crop  of  com  stand- 
ing ungathered  in  a  field.  It  was  held  that  a  division  of  the 
crop  by  an  ofiBcer  was  not  practicable,  and  that  the  action 
would  not  lie,  and  that,  to  maintain  the  action,  the  property 
must  be  such  as  can  be  seized  by  the  ofScer  and  delivered  to 
the  plaintiff.  We  think  the  demurrer  to  the  petition  should 
have  been  sustained. 

REVEBmO). 
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Parsons  v.  Thomas. 


1.  Exeoution:  nottoe  to  sheriff  of  ownebship:  statute  cow-   ,  ^""jjjj 

8TB17ED.    Section  3065  of  the  Code  applies  to  persons  other  than  the  |ei27  716 
execution  defendant,  and  does  not  require  him  to  notify  the  sheriff  that 
property  levied  upon  belongs  to  him,  before  he  can  maintain  an  action 
to  recoTer  the  property  as  being  exempt  from  execution 

2.  Evidence :  unauthorized  acts  and  declarations.   Evidence  of 

the  acts  and  declarations  of  a  party  not  first  shown  to  have  been  author- 
ized to  act  and  speak  for  the  i^aintiff,  cannot  be  admitted  against  him. 

8.  Instractions :  repetition  not  required.  It  is  not  error  to  refuse 
to  give  instructions  asked,  which  are  fully  covered  by  other  instructions 
given  by  the  court  on  its  own  motion. 

Appeal  from  Adams  District  Court. 

Saturday,  Deoembeb  8. 

This  is  an  action  of  replevin  for  two  horses  and  one  set  of 
double  harness,  levied  upon  by  the  defendant,  as  sheriff, 
nnder  an  execution  against  the  plaintiff,  and  which  the 
plaintiff  now  claims  were  exempt  from  execution,  as  the 
team  and  harness  with  which  he  habitually  earned  his  living 
as  a  farmer.  Trial  to  a  jury,  and  verdict  and  judgment  for 
the  plaintiff.     The  defendant  appeals. 

B.  A.  Moorey  for  appellant. 

W.  0.  Mitchell^  for  appellee. 

Day,  Ch.  J. — I.  The  petition  does  not  allege  that,  before 
commencing  the  action,  the  plaintiff  served  upon  the  officer 
1.  execution:  *  i^otice  in  writing  of  his  claim  to  the  property. 
^erS^f  The  defendant  demurred  to  the  petition  upon 
sSntewm-  this  ground,  and  the  court  overruled  the  demur- 
rer.  The  defendant  thereupon  filed  an  answer, 
alleging  that  the  plaintiff  never  at  any  time  gave  him  written 
notice  of  his  claim  to  the  property,  or  that  he  claimed  it  as 
exempt,  prior  to   the  commencement   of  this   action.     On 
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motion  of  plaintiff,  this  averment  was  stricken  from  the 
answer  as  irrelevant  and  immaterial,  and  constituting  no  de- 
fense^  Upon  the  trial  the  defendant  was  introduced  as  a  wit- 
ness,  and  was  asked  to  state  if,  prior  to  the  bringing  of 
this  suit,  plaintiff  had  notified  him  in  writisg  that  he 
claimed  this  team  as  exempt,  or  that  he  claimed  it  in  any 
way.  The  question  was  objected  to,  and  the  objection  was 
sustained.  The  defendant  also  requested  the  court  to  in- 
struct the  jury  that,  if  plaintiff  never  notified  the  sheriff 
or  his  deputy,  in  writing,  that  he  claimed  the  property  as 
•exempt  from  execution  before  the  beginning  of  this  suit, 
they  should  find  for  defendant.  The  court  refused  to  give 
this  instniction.  Appellant  complains  of  these  several  rul- 
ings, and  insists  that  the  defendant  was  entitled  to  notice  of 
the  plaintiff's  claim  to  the  property  before  the  commence- 
ment of  the  suit,  under  section  3055  of  the  Code.  Section 
3055  of  the  Code  applies  to  a  case  where  some  other  person 
notifies  the  sheriff  that  the  property  belongs  to  him,  and  not 
to  a  case  where  the  execution  defendant  claims  that  the  prop- 
erty is  exempt  from  execution.  See  McCoy  v.  Cornell^  40 
Iowa,  457. 

II.  It  is  insisted  that  the  court  erred  in  not  admitting 
evidence  of  what  the  plaintiff's  son,  twenty  years  of  age, 
2.  evidence:  said?  after  the  officer  had  seen  the  horses  in  the 
S^ts^'^d^delf-  stable  and  concluded  to  levy,  and  after  he  had 
larations.  gone  to  the  house  to  make  his  return  upon  tlio 
execution.  The  levy  was  made  in  Adams  county  when  the 
plaintiff  was  in  Fairfield.  It  does  not  appear  that  the  plaint- 
iff's son  had  any  authority  to  bind  him  by  his  declarations. 
The  court  also  rejected  evidence  as  to  who  was  in  possession 
of  the  teams  when  the  officer  went  to  make  the  levy.  It  is 
claimed  that  this  evidence  was  offered  to  support  the  allega- 
tion of  the  answer  that  the  plaintiff  voluntarily  turned  the 
property  over  to  the  defendant.  But,  as  the  plaintiff  was 
not  present,  the  proffered  testimony  would  not  tend  to  estab- 
lish this  allegation  of  the  answer,  unless  it  was  proved  that 
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the  person  in  possession  was  authorized  to  turn  out  the  prop- 
erty. No  such  testimony  was  proposed.  There  was  no 
error  in  rejecting  the  evidence  offered. 

III.  It  is  insisted  that  the  court  erred  in  sustaining  an 
objection  to  a  question  asked  Ilarry  Parsons,  in  reference 
to  what  teams  his  father  had  in  the  spring  of  1882.  The 
levy  was  made  on  the  seventeenth  of  August.  It  is  imma- 
terial what  teams  the  plaintiff  had  in  the  spring  of  that 
year. 

IV.  The  appellant  insists  that  the  court  erred  in  refus- 
ing the  first  and  second  instructions  asked  by  the  defendant. 
8.IN9TRUC-     These    instructions    were    fully  covered  by  the 

uSonno^^^'  instructions  given  by  the  court  on  its  own  motion, 
required.  ^^j  which  corroctly  present  the  law  of  the  case. 
The  verdict  is  not  unsupported  by  the  evidence. 

Affirmed. 


RoYEB  V.  •Foster. 


1.  Original  Notice :  sbbvicbbt  publication:  authoritt  of  clbre 

TO  ORDKB.  Under  the  laws  in  force  in  September,  1857,  the  clerk  of 
the  district  court  had  no  authority  to  order  the  publication  of  an  origi- 
nal notice  in  a  foreclosure  proceeding,  upon  the  return  of  the  sheriff, 
*'  not  found/'  and  such  notice  gave  the  court  no  jurisdiction  of  the  de- 
fendant, and  the  proceedings  based  thereon  were  void,  and  did  not 
serve  to  convey  the  defendant's  title  to  the  mortgaged  premises  to  the 
purchaser  at  the  foreclo!(ure  sale. 

2.  Vendor  and  Vendee:  purchase  op  superior  title  by  vendee: 

rights  against  VENDOR  ON  COVENANTS  OF  WARRANTY.      "Where  One 

takes  a  deed  with  covenants  of  warranty,  but  his  title  proves  worthless,, 
he  may  yield  to  and  acquire  the  superior  title,  and,  having  done  so,  he 
may  resort  to  the  covenants  of  warranty  for  the  recovery  of  the  amount 
expended,  not  exceeding  the  amount,  with  interest,  paid  the  warrantor. 
The  vendee  cannot,  in  such  case,  be  compelled  to  pursue  equities  to 
which  he  might  be  subrogated,  for  the  purpose  of  making  himself 
whole. 

Vol.  LXII— 21 
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8.  Bill  of  Exceptions:  bntbrino  upon  thb  apfbarancb  dockbt. 
The  provision  in  section  200  of  the  Code,  that  no  pleading  shall  be  con- 
sideitMl  as  filed  until  the  required  memorandum  is  made  upon  the  ap- 
pearance  docket,  does  not  apply  to  a  bill  of  exceptions. 

4.  Beporter's  Notee:  presumption  in  fayor  of.  Where  the  trial 
judge  certified  on  a  certain  date  that  the  attached  reporter's  notes  con- 
tained all  the  evidence  introduced  or  offered,  and  judgment  was  not 
rendered  until  some  months  afterward,  it  will  not  be  presumed,  in  the 
absence  of  a  showing,  that  any  other  evidence  was  offered  after  the  cer- 
tificate was  made. 

Appeal  from  Polk  Circuit  Court. 

Satueiday,  December  8. 

The  plaintiff  claims  of  the  defendant  $400  on  account  of 
an  alleged  breach  of  the  covenants  of  seizin  and  warranty  in 
a  deed  conveying  eighty  acres  of  land.  The  cause  was  tried 
to  the  court,  and  judgment  was  rendered  for  the  defendant. 
The  plaintiff  appeals.     The  facts  are  stated  in  the  opinion. 

Nov/rse  <&  Kauffraan^  for  appellant. 

Barcrofty  JSowen  (&  Sickmon  and  Brown  cfe  JDvdley^  for 
appellee. 

Day,  Ch.  J. — I.  The  material  facts  of  the  case  are  as  fol- 
lows: In  July,  1856,  one  J.  W.  Baird,  being  the  owner  of  two 
hundred  and  eighty  acres  of  land,  including  the  eighty  acres 
involved  in  this  controversy,  executed  a  mortgage  thereon  to 
one  M.  Moore,  to  secure  the  payment  of  $1,300.  Thereafter 
foreclosure  proceedings  were  instituted  in  the  Dallas  district 
court,  and  on  the  20th  day  of  October,  1857,  judgment  of 
foreclosure  was  entered  by  default.  In  the  foreclosure  pro- 
ceeding, an  original  notice  was  issued  in  the  usual  form,  di- 
rected to  J.  W.  Baird,  and  was.  on  the  7th  day  of  September,- 
1857,  returned  "not  found,"  whereupon  the  clerk  of  the 
court  ordered  that  the  notice  be  published  in  the  Independ- 
ent Press  for  four  weeks,  which  was  done.  Upon  this  notice 
default  was  entered,  and  judgment  was  rendered.   Under  this 
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foreclosure  proceeding  the  land  was  sold,  and  was  purchased 
by  Moore,  the  judgment  creditor,  to  whom  a  sheriff's  deed 
was  executed  January  3d,  1859.  Afterward  Moore  mort- 
gaged said  premises  to  Peter  W.  Field,  and,  under  foreclos- 
ure proceedings  and  sale  thereon,  a  sheriff's  deed  therefor  was 
executed  to  said  Field  on  the  11th  day  of  June,  1860,  who 
thereafter  deeded  said  premises  to  the  defendant,  Jere  P. 
Foster. 

On  the  3d  day  of  August,  1868,  Foster  and  wife  conveyed, 
with  the  usual  covenants  of  seizin  and  warranty,  one  hundred 
and  twenty  acres  of  said  land  to  one  E.  F.  Frush,  for  the 
consideration  of  $600,  and  on  the  25th  day  of  November, 
1871,  E.  F.  Frush  and  wife,  for  the  consideration  of  $700, 
conveyed,  with  the  usual  covenants  of  seizin  and  warranty, 
eighty  acres  of  said  land  to  the  plaintiff. 

On  the  5th  day  of  February,  1878,  J.  W.  Baird  and  wife, 
for  the  consideration  of  $50,  without  warranty,  conveyed  the 
land  in  controversy  to  one  0.  A.  Anthony,  who  thereupon 
took  possession  of  the  land,  which  was  unimproved  open 
prairie,  and  commenced  fencing  and  breaking  the  same. 

On  the  26th  day  of  July,  1880,  Anthony  and  wife,  for  the 
expressed  consideration  of  $600,  conveyed  to  plaintiff  the 
eighty  acres  of  land  now  in  controversy. 

The  agreement  of  purchase  between  Royer  and  Anthony 
was  as  follows:  "Whereas  Jacob  Royer  has  this  day  pur- 
chased of  C.  A.  Anthony,  and  received  of  him  a  deed  for, 
the  following  real  estate,  to  wit:  *  *  *  *  ,  for 
the  consideration  of  six  hundred  dollars,  and  whereas  said 
Royer  desires  time  to  pay  said  consideration,  and  whereas 
said  Royer  has  a  claim  against  J.  P.  Foster,  (who  conveyed 
said  land  to  one  E.  F.  Frush,  by  warranty  deed,  and  by  said 
Frush  to  him  conveyed,  by  warranty  deed,  the  title  to  which 
has  wholly  failed,)  for  the  sum  of  four  hundred  dollars,  with 
six  per  cent  interest  from  the  3d  day  of  August,  1868,  as 
damages  for  the  breach  of  the  covenants  of  warranty  of  the 
said  Foster;  now,  therefore,  said  Royer  agrees  to  pay  said 
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Anthony,  out  of  the  proceeds  of  said  claim,  when  collected 
of  and  paid  by  said  Foster,  the  said  six  hundred  dollars,  with 
six  per  cent  interest  from  this  date." 

At  the  time  of  the  execution  of  this  agreement,  there  was 
pending  in  the  federal  court  an  action  of  right,  relating  to 
the  eighty  acres  of  land  in  question,  in  which  Eoyer  was 
plaintiff  and  Anthony  and  others  were  defendants.  J.  "W. 
Baird  removed  to  Indiana,  March  1, 1859,  and  has  ever  since 
continued  a  resident  of  that  state. 

From  the  foregoing  statement  of  facts,  it  appears  that  the 
plaintiff's  title  is  derived  through  the  foreclosure  proceeding 
1.  ORIGINAL     institued  by  Moore  against  Baird,  in  which  the 

vrce*bypubii-  Order  for   publication  was  made  by  the  clerk. 

thoiitv  of "     The  clerk  had  no  authority  to  make  the  order  of 

clerk  to  or-  ,  , .        .  .      .    , .     .  ,  , 

der.  publication;  no  jurisdiction  over  the  matter  then 

in  controversy  was  thereby  acquired;  and  the  foreclosure  pro- 
ceedings were  void.     See  Robertson  v.  Young^  10  Iowa,  291 ; 
Ahell  V.  Cross,  17  Id.,  171;  Bardsley  v,  nines,  33  Id.,  157. 
It  follows  that  the  plaintiff,  through  the  conveyance  to  him, 
did  not  acquire  the  title  of  Baird,  and  that  the  covenants  of 
warranty  have  been  broken.     Anthony  acquired 
^urch^e^^of  ^^^  supcrior  title  of  Baird,  and  asserted  it  by 
bv^vendeef®  taking  the  possession  of  the  land.     The  plaintiff 
vfiidor^n"^*  had  a  right  to  yield  to  and  acquire  this  superior 
covenants.       title,  and,  having  done  so,  he  may  resort  to  the 
covenants  of  warranty  for  the  recovery  of  the  amount  ex- 
pended, not  exceeding  the  consideration  money,  and  interest, 
received  by  Foster.     We  see  nothing  in  the  agreement  be- 
tween the  plaintiff  and  Anthony  which  should  defeat  the 
plaintiff's  recovery. 

It  is  insisted  that  the  plaintiff,  through  the  conveyance  to 
him,  became  subrogated  to  the  rights  of  the  mortgagee, 
Moore,  and  that  he  may  proceed  to  foreclose  the  mortgage, 
and  thus  protect  his  title.  But  the  plaintiff  purchased  a  legal 
title,  and  he  cannot  now  be  put  off  with  a  mere  equity.  Be- 
sides, it  seems  that  the  right  to  foreclose  the  mortgage  is  now 
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fully  barred  by  the  statutes  of  Indiana,  where  the  mortgagor, 
Baird,  has  continuously  resided  since  March  1, 1859.  In  our 
opinion,  the  court  erred  in  finding  for  defendant. 

II.  It  is  claimed  there  is  no  bill  of  exceptions  in  the  case, 
because  the  filing  of  what  purports  to  be  the  bill  of  excep- 
z,  BILL  Of  ex-  tions  was  not  entered  on  the  appearance  docket, 

ceptioDs:  en:  .i    i  .  .        ^,^^     /.    i       /^     i        mi  • 

lering  on  ap-  as  provided  lu  sectiou  200  of  the  Code.    Ihis  sec- 

pearance  .  * 

docket.  tion,  in  so  far  as  it  provides  that  no  pleading 

of  any  description  shall  be  considered  as  filed  in  the  cause 
until  the  required  memorandum  is  made,  does  not  apply  to 
a  bill  of  exceptions.  It  is  further  insisted  that  the  reporter's 
4.  KKPORT-  Dotes  were  marked -filed,  March  28,  1882,  and 
pre^mmptfo'n  that  the  trial  was  not  completed  and  the  judgment 
^  tovor  of.  pgjjdered  until  October  11, 1882,  and  that  there  is 
nothing  to  show  as  to  what  evidence  was  introduced  between 
those  dates.  A  certificate  of  the  judge  is  attached  to  the 
reporter's  notes,  stating  that  they  contain  all  the  evidence 
introduced  or  offered  in  the  cause.  There  is  no  presump- 
tion that  evidence  was  introduced  after  the  signing  of  such 
certificate.  If  such  be  the  fact,  it  is  incumbent  upon  the 
appellee  to  show  it. 

III.  It  is  claimed  that  the  assignments  of  error  are  not 
BuflSciently  specific  or  definite  to  raise  any  question  for  our 
consideration.  We  regard  the  assignments  as  sufficiently 
specific  to  raise  the  question  of  the  correctness  of  the  judg- 
ment upon  the  evidence  introduced.     The  judgment  is 

Bbvbbsbd. 
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1.  Wateroourses :  bight  of  pbotbotion  fbom  otbrflow.  Every 
owner  of  land  has  a  right  to  protect  himself  from  overflow  in  times  of 
flood  by  water  from  a  river,  even  though,  by  excluding  the  water  from 
his  own  premises,  he  deepens  it  between  his  land  and  the  river;  and,  on 
the  same  principle,  a  city  may  protect  its  territoiy  from  overflow  by  the 
construction  of  a  levee,  and,  in  the  absence  of  negligence,  will  not  be 
liable  to  one  who  owns  a  lot  between  the  levee  and  the  river. 

Appeal  from  PoVc  Circuit  Gourt. 
Satitbdat,  Deoembee  8. 

The  plaintiff,  and  other  persons,  are  the  owners  of  certain 
lots  sitnated  on  and  near  the  east  bank  of  the  Des  Moines 
river,  in  the  city  of  Des  Moines.  These  lots  have  been  sub- 
ject to  overflow  in  times  of  flood  from  the  water  of  the  river, 
and  from  the  Coon  river,  which  empties  into  the  Des  Moines 
river  from  the  west.  In  1880  the  city  authorities  construct- 
ed an  embankment  or  levee  along  the  first  street  east  of  the 
plaintiff's  lots,  and  nearly  parallel  with  the  river.  This 
embankment  was  raised  above  high  water  mark,  so  as  to 
prevent  overflow  from  the  rivers  upon  that  part  of  the  city 
lying  east  of  the  levee.  The  plaintiff  claims  damages;  and 
he  alleges  that,  before  the  levee  was  constructed,  the  water  in 
times  of  overflow  passed  over  his  lots  to  the  east,  and  was 
discharged  across  that  part  of  the  city,  and  into  the  river, 
some  distance  below  the  city.  He  claims  that  the  levee 
causes  the  water  to  stand  upon  the  lots  between  it  and  the 
river  in  times  of  floods,  and  that  the  lots  are  thus  injured  and 
damaged. 

Some  ten  actions  were  brought  in  the  names  of  different 
owners  of  lots.  All  of  these  actions  were  consolidated,  and  a 
jury  was  impaneled,  and  the  plaintiff  introduced  his  evidence. 
The  court,  on  the  motion  of  the  defendant,  instructed  the 
jury  to  return  a  verdict  against  the  plaintiff,  upon  the  ground 
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that  there  was  no  evidence  tending  to  prove  a  canse  of  action. 
Paintiff  appeals. 

Bryan  &  Bryan^  for  appellant. 

Williamson  <&  ITavanaitghy  for  appellee. 

EoTHEOCK,  J. — It  is  not  claimed  that  the  city  obstructed  a 
natural  stream  by  the  erection  of  the  levee.  The  most  that 
can  be  claimed  from  the  evidence  is  that,  after  the  levee  was 
constructed,  the  water  in  time  of  overflow  was  deeper  on 
plaintiff's  lots,  because  by  the  levee  it  was  not  permitted  to 
overflow  that  part  of  the  city  east  of  the  levee,  and  pass  off  in 
that  direction.  The  evidence  does  not  show  that  the  levee  could 
have  been  constructed  upon  the  bank  of  the  river,  or  between 
plaintiff's  lots  and  the  river.  On  the  contrary,  it  is  shown 
beyond  question  that  the  river  bank  is  largely  composed  of 
sand,  which  for  years  has  been  cut  away  by  the  action  of  the 
water,  so  that,  at  the  time  the  levee  was  built,  some  of  the 
lots  on  the  river  bank  had  been  partly  washed  away.  At 
the  time  the  levee  was  constructed,  it  could  not  have  been 
located  on  the  river  bank  without  being  built  on  private 
property,  at  least  in  part.  The  plaintiff  complains  that  the 
defendant  was  negligent  in  constructing  the  levee  on  the  line 
as  located,  but  there  is  no  evidence  showing  that  it  could 
have  been  constructed  between  the  plaintiff's  lots  and  the 
river.  It  was  the  undoubted  right  of  the  city  to  protect  as 
much  of  its  territory  from  overflow  as  could  be  protected. 
Every  owner  of  land  has  a  right  to  protect  himself  from 
overflow  by  water  from  a  river,  even  though,  by  excluding 
the  water  from  his  own  premises,  he  deepens  it  between  his 
land  and  the  river.  It  appears  to  us  that  what  the  plaintiff 
claims  is,  that  he  has  the  right  to  plant  himself  on  low 
ground  next  to  a  river,  and  insist  that  overflow  water  shall 
pass  over  his  land  on  to  the  land  of  other  persons.  That  he 
has  no  such  right  requires  neither  argument  nor  authority  to 
demonstrate. 

Affibmed. 
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Mabtin  &  Sellers  v.  Cbockeb. 

1.  Appeal  from  Justice's  Court:  taken  too  late:  nowBisposBiy 
op:  jurisdiction.  Appeals  from  justices'  courts  must  be  taken  within 
twenty  days  after  the  rendition  of  judgment.  When  taken  later,  there 
is  no  appeal  in  law,  and  a  motion  to  strike  the  appeal  from  the  docket 
would  be  the  proper  practice;  but  where  an  order  is  made,  upon  motion, 
to  dismiss  the  appeal,  the  court  has  no  jurisdiction  to  render  judgment 
upon  the  appeal  bond,  or  any  other  judgment,  except  for  costs. 

Appeal  from  Story  Circuit  Court. 
Saturday,  December  8. 

The  plaintiffs  recovered  a  judgment  against  the  defendant 
before  a  justice  of  the  peace.  The  defendant  filed  a  bond  for 
an  appeal,  but  not  until  after  the  lapse  of  more  than  twenty 
days  from  thfe  rendition  of  the  judgment.  The  appeal,  how- 
ever, was  allowed  by  the  justice,  and  a  transcript  was  filed  in 
the  circuit  court.  The  plaintiffs  moved  in  the  circuit  court 
for  an  order  dismissing  the  appeal,  and  for  judgment  on  the 
appeal  bond  against  the  defendant  and  his  sureties.  The 
court  sustained  the  motion  to  dismiss,  but  refused  to  render 
judgment  on  the  appeal  bond,  and  overruled  the  motion  for 
such  judgment.  From  the  order  overruling  the  motion  for 
judgment  the  plaintiffs  appeal. 

Martin^  Sellers  <£s  Barnes^  for  appellants. 

FunHon  &  Gifford^  for  appellee. 

Adams,  J. — Three  questions  are  certified,  but  it  will  be  suffi- 
cient for  the  disposition  of  this  case  to  determine  one  of  them. 
The  question  is  in  these  words:  "When  an  appeal  is  taken  or 
allowed  from  a  justice  of  the  peace,  under  section  3580  of  the 
Code,  after  the  lapse  of  more  than  twenty  days  from  the  ren- 
dition of  the  judgment,  and  an  appeal  bond  is  filed  to  stay 
proceedings  and  to  perfect  the  appeal,  is  the  appellee  entitled 
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to  judgment  against  the  principal  and  sureties  on  his  bond, 
or  either  of  them,  for  the  judgment  in  the  justice's  court,  in 
this  courtr 

Appeals  from  a  justice  of  the  peace  must  be  taken  within 
twenty  days  from  the  rendition  of  the  judgment.  Code,  § 
3576.  The  alleged  appeal  in  this  case,  having  been  taken 
al*ter  the  lapse  of  twenty  days,  was  in  effect  no  appeal.  There 
was,  then,  really  no  appeal  to  dismiss.  Strictly,  we  think' 
that  the  plaintiffs  should  have  moved  to  strike  the  case  from 
the  docket,  on  the  ground  that  no  appeal  had  been  taken  in 
the  case.  But  the  dismissal  of  the  alleged  appeal  was  equiv- 
alent to  striking  the  case  from  the  docket.  We  do  not  think 
that  the  court  had  jurisdiction  to  render  any  judgment  ex* 
cept  for  costs. 

The  plaintiffs  rely  upon  section  3580  of  the  Code,  which 
provides  that  where  the  appeal  is  dismissed  judgment  shall 
be  rendered  on  the  bond.  But  we  think  that  the  provision 
has  application  to  a  case  where  there  has  been  an  actual  ap- 
peal. In  our  opinion  the  question  certified  should  be  an- 
swered in  the  negative,  and  the  judgment 

Affibmsd. 


Long  v.  Smith  et  al. 


Tax  Sale  and  Deed:  defbctiys  notice:  certificate  not  merqkd 
IN  VOID  DEED.  Where  the  holder  of  a  certificate  of  purchase  at  tax 
sale  surrendered  his  certificate  and  obtained  a  deed  upon  a  defective 
and  insufficient  notice  of  the  expiration  of  the  time  of  redemption,  the 
deed  was  void,  and  the  surrender  and  cancellation  of  the  certificate 
were  also  void,  and  the  holder  thereof  had  the  right  thereafter  to  pro- 
ceed thereunder  to  lay  the  foundation  for  a  deed  by  giving  proper 
notice. 

:  redemption  from:  offer  too  late.    Where  the  owner  of 


land  sold  for  taxes  does  not  offer  to  redeem  until  after  the  holder  of 
the  certificate  is  entitled  to  a  deed,  which  he  is  prevented  from  obtain- 
ing only  by  an  injunction  wrongfully  sued  out  by  the  owner,  the  offer 
comes  too  late,  and  the  title  passes  to  the  holder  of  the  certificate. 
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Appeal  from  Outhrie  District  Court. 

Monday,  Deoembeb  10. 

Action  in  equity.     Both  parties  appeal. 

G.  A.  and  J.  O.  Berry  and  McCaughan^  Dahney  c&  Mo- 
C^tcghauy  for  appellants. 

Fogg^  Long  &  Neal^  for  appellee. 

Seevers,  J. — In  1876,  the  assignor  of  the  defendant, 
Smith,  purchased  the  real  estate  in  controversy  at  a  delin- 
quent tax  sale.  In  1880,  the  defendant  procured  the  treas- 
urer to  convey  the  premises  to  him,  upon  his  surrendering  the 
certificate  of  purchase,  which  was  marked  "canceled"  by  the 
treasurer,  and  filed  in  his  oflSce.  The  land  when  sold  for 
taxes  belonged  to  one  McBride.  In  April,  1882,  the  plaint- 
ijff  purchased  the  land  of  McBride,  and  the  same  was  con- 
veyed  to  him.  When  he  purchased  the  land,  the  plaintiff 
had  knowledge  that  it  had  been  "sold  at  tax  sale,  and  that  a 
tax  deed  was  standing  against  it."  About  the  time  this 
action  was  commenced,  the  defendant  discovered  that  the  tax 
deed  was  void,  because  the  notice  required  by  law,  and  upon 
which  the  validity  of  the  tax  deed  depended,  had  not  been 
served  upon  the  proper  person.  The  defendant  was  taking 
steps  to  have  the  notice  properly  served,  when  the  plaintiff 
filed  an  amended  petition  in  equity,  asking  an  injunction  re- 
straining the  defendant  from  making  completed  service  of 
said  notice,  on  the  ground  that  a  tax  deed  had  been  issued 
and  the  certificate  of  purchase  surrendered  and  canceled,  as 
above  stated.  The  injunction  was  granted.  But  for  the 
injunction,  the  defendant,  as  appears  from  an  agreed  state- 
ment of  facts,  would  have  filed  the  required  affidavits  and 
made  completed  service  of  the  notice  on  the  third  day  of 
July,  1882,  and  would  have  been  entitled  to  a  deed  in  ninety 
days  thereafter,  or  on  the  second  day  of  October.     The  final 
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decree  in  this  case  was  entered  on  the  sixth  day  of  October. 
An  answer  and  cross  petition  were  filed  by  the  defendant, 
and  a  reply  by  the  plaintiff.  The  reply  was  filed  on  the 
sixth  day  of  October,  and  therein  the  plaintiff  for  the  first 
time  expressed  a  willingness  to  reimburse  the  defendant  for 
money  paid  as  taxes,*if  the  court  should  be  of  opinion  that 
he  was  entitled  thereto.  The  district  court  determined  that 
the  plaintiff  had  the  right  to  redeem,  and  required  him  to  pay 
a  fixed  amount  within  a  specified  time.  From  this  portion 
of  the  decree  the  plaintiff  appeals.  The  court  further  de- 
creed that^  upon  the  payment  of  the  money  aforesaid,  the 
title  to  the  real  estate  should  be  quieted  in  the  plaintiff. 
From  this  portion  of  the  decree  the  defendant  appeals. 

The  main  controversy  arises  on  the  defendant's  appeal. 
The  original  theory  of  the  plaintiff,  and  upon  which  he  ob- 
tained the  injunction,  was  that,  when  the  defendant  surrend- 
ered the  tax  certificate  and  the  same  was  marked  canceled 
by  the  treasurer,  and  the  premises  conveyed  to  the  defend- 
ant, then  the  certificate  ceased  to  be  evidence  of  the  matters 
recited  therein;  that  it  had  accomplished  its  purpose,  and 
ceased  to  be  a  valid  instrument  upon  which  any  right  could 
be  based.  But  a  valid  tax  deed  cannot  be  executed  until 
ninety  days  after  the  completed  service  of  the  required 
notice.  Code,  §  894.  The  deed,  therefore,  was  void,  be- 
cause prematurely  issued.  The  deed  being  void,  the  sur- 
render and  cancellation  of  the  certificate  were  also  void.  The 
certificate,  therefore,  had  the  same  force  and  effect  as  if  it 
had  never  beeu  surrendered.  The  defendant  thereunder,  and 
by  virtue  of  the  purchase  at  tax  sale,  was  entitled  to  a  deed 
upon  giving  the  requisite  notice.  The  plaintiff  had  the 
right  to  redeem  at  any  time  prior  to  the  time  the  defendant 
was  entitled  to  a  deed,  and  not  afterward.  Pearson  v.  Hob- 
msofhy  44  Iowa,  413;  Schofield  v.  McDowell^  47  Id.,  129. 

But  for  the  injunction,  the  defendant  would  have  been 
entitled  to  a  deed  on  the  second  day  of  October,  1882.  The 
plaintiff  did  not  offer  to  redeem  until  the  sixth  day  of  Octo- 
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ber,  1882,  or  not  until  after  the  defendant  was  entitled  to  a 
deed.  He  had  knowledge  of  the  sale,  and  of  the  time  his 
right  to  redeem  would  expire.  The  district  court  held  that 
the  injunction  was  wrongfully  obtained.  By  his  own  wrong 
the  plaintiff  prevented  the  defendant  from  obtaining  the 
conveyance  he  was  legally  entitled  to.*  But  the  plaintiff's 
right  to  redeem  expired  when  the  defendant  became  entitled 
to  a  deed.  The  pendency  of  the  action  should  not  affect  the 
rights  of  the  parties.  The  plaintiff  could  have  offered  to 
redeem  prior  to  the  time  the  defendant  became  entitled  to  a 
deed.  The  right  to  redeem  must  be  exercised  within  the 
time  given  by  the  statute.  Failing  to  do  so,  such  right  can- 
not be  afterward  exercised,  and,  if  the  right  did  not  exist, 
the  cour^  could  not  give  it  in  or  by  the  decree.  It  is  un- 
necessary to  consider  the  appeal  of  the  plaintiff,  further  than 
to  say  that  he  has  leave  to  withdraw  from  the  court  below 
the  money  paid  in  pursuance  of  the  decree.  The  defendant 
is  entitled  to  a  conveyance  from  the  treasurer  and  to  have  the 
title  quieted  in  him. 

Eevebsed. 


Davidson  v.  Dwtbe,  Sheriff,  bt  al. 

1.  Practice  in  Supreme  Court:  objections  kot  made  below  not 

CONSIDERED.  Objections  to  the  admission  of  testimony  not  made  in  the 
trial  court  cannot  be  first  urged  on  appeal  to  this  court. 

2.  Fraudulent  ConTeyanoe  Besoinded:  effect  of.    Where  prop- 

erty is  transferred  with  a  fraudulent  intent,  but  is  afterwards  transferred 
back  again  before  the  intent  is  consummated,  no  rights  are  lost  or  ac- 
quired by  the  transaction. 

3.  Execution:  estoppel  of  claimant  not  resisting  levy.    Where 

one,  some  time  prior  to  the  levy  of  an  execution,  disclaimed  any  interest 
in  the  property  lovied  on,  and,  at  the  time  of  the  levy,  without  consentr 
ing  thereto,  simply  pointed  out  to  the  officer  the  particular  property  for 
which  he  was  looking,  held  that  by  these  acts  he' was  not  estopped  from 
setting  up  as  against  the  officer  his  title  to  the  property  acquired  subse- 
quent to  his  disclaimer. 
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Appeal  froni  Heni^  Circuit  Coxirt, 

Monday,  December  10. 

Action  of  replevin  for  certain  horses,  and  com  in  the 
crib.  There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals.  The  facts  of  the  case  fully  appear  in  the 
opinion. 

Amblers  <Sb  Campbell^  for  appellant. 

Woolson  <fe  Bdbh^  for  appellee. 

Beck,  J. — I.  The  defendant,  Dwyer,  as  sheriff,  levied 
upon  the  property  in  question  a  special  execution  issued 
upon  a  judgment  against  M.  G.  Davidson.  The  property 
was  seized  under  an  attachment  in  the  case,  issued  before 
judgment,  and  was  released  upon  a  delivery  bond  given  by 
J.  W.  Anderson,  a  claimant  of  the  property.  The  plaintiff, 
among  other  matters,  alleges  in  his  petition  that  the  property, 
before  these  proceedings  were  had,  belonged  to  M.  G.  David- 
son, who  delivered  it  to  plaintiff  before  the  attachment,  to 
secure  an  indebtedness  from  M.  G.  Davidson  to  plaintiff, 
under  an  agreement  that  plaintiff  was  authorized  to  sell  the 
property  and  apply  the  proceeds  in  payment  of  the  debt. 

The  defendants  in  their  answer  allege  that  plaintiff,  as  the 
agent  of  M.  G.  Davidson,  for  the  purpose  of  defrauding  the 
creditors  of  M.  G.  Davidson,  transferred  the  property  by  bill 
of  sale,  duly  recorded,  to  J.  W.  Anderson,  and  that,  at  the 
time  of  the  levy  of  the  attachment,  plaintiff  disclaimed  to  the 
defendants  ownership  of  the  property,  and,  when  the  execu- 
tion was  levied,  plaintiff  surrendered  the  property  to  the  offi- 
cer. There  is  no  averment  in  the  answer  that  the  delivery 
of  the  property  to  plaintiff,  under  the  arrangement  that  he 
should  hold  it  as  security  and  sell  it  to  pay  the  debt,  was 
fraudulent  as  to  creditors  of  M.  G.  Davidson.  .  The  sale  by 
plaintiff,  as  agent,  to  Anderson  is  alone  assailed  on  that 
ground. 
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Upon  the  trial,  plaintiff  introduced  evidence  tending  to 
prove  the  delivery  of  the  property  to  hira  by  M.  G.  David- 
son, and  the  agreement  under  which  it  was  delivered.  He 
introduced  no  evidence  before  he  rested  his  case  touching  the 
transfer  to  Anderson.  Defendant  gave  evidence  tending  to 
prove  the  sale  to  Anderson,  as  alleged  in  the  answer.  There- 
upon plaintiff,  in  rebuttal,  against  defendant's  objection^  was 
permitted  to  prove  that  after  the  sale  to  Anderson  it  was 
rescinded  by  the  parties,  and  the  consideration  thereof  was 
repaid  by  plaintiff  to  Anderson,  and  the  property  was  deliv- 
ered again  to  plaintiff.  This  appears  to  have  been  done  after 
the  property  was  released  upon  the  delivery  bond,  and  before 
the  levy  of  the  execution. 

II.  The  defendants  insist  that  the  court  erred  in  admitting 
the  evidence,  on  the  ground  that  it  was  not  competent  in 
1.  PBAcncB     rebuttal.     But  this  objection  cannot  be  urged  in 

co«rt*:^ob?ec-  this  court,  for  the  reason  that  it  was  not  made  in 
made  be'ow  the  court  bclow.  The  only  objection  made  there 
ered.  to  the  evidence  is  based  upon  the  ground  that 

it  is  "incompetent,  irrelevant  and  immaterial  under  the 
pleading  in  the  case."  Objections  not  made  in  the  court 
below  cannot  for  the  first  time  be  urged  in  this  court. 
The  evidence  was  not  subject  to  the  objection  made  in  the 
court  below.  The  defendant  relied  as  a  defense  upon  the 
transfer  of  the  property  to  Anderson.  It  would  surely  be 
competent  to  show  that  the  sale  to  him  was  rescinded,  in  an- 
swer to  the  defense  based  upon  the  transfer. 

III.  Complaints  are  made  of  the  giving  and  refusing  of 
instructions  which  relate  to  the  transaction  with  Anderson. 

We  discover  no   error   in   the  court's  rulings. 

^ENrSi^'ey-  Plaintiff  bases   his   claim   upon  the   transfer  to 

scinded:         him  of  the  property  by  M.  G.  Davidson.     De- 

eflect  of.  r     r       J       J 

fendants  do  not  allege  in  their  pleadings  that  this 
transaction  was  fraudulent.  It  was  sufficient  to  give 
plaintiff  property  in,  or  a  lien  upon,  the  horses  and  com, 
which  supports  his  right  to  maintain  this  action.     The  trans- 
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fer  to  Anderson  cuts  no  figure  in  the  case,  for  the  reason  that 
it  was  canceled.  If  it  should  be  conceded  that  it  was  made 
with  a  fraudulent  intent,  the  cancellation  leaves  nothing  of 
it,  and  the  fraudulent  intent  was  not  consummated.  There  can 
be  no  rights  lost  or  acquired  by  a  fraudulent  purpose  which 
is  not  executed.  But  it  is  difficult  to  see  how  the  transaction 
with  Anderson  can  be  regarded  as  fraudulent,  without  assail- 
ing the  transfer  to  plaintiff,  which  is  not  done  by  defend- 
ants. 

IV.     Defendants    insist   that    plaintiff  is    estopped    by 

his  acts,  and  his  disclaimer  of  ownership  of  the  property. 

We    think    differently.     When    these  occurred, 

'xi^'^'estop-  Anderson  held   the  property  under   the   trans- 

Stnot      "    fer   to  him,   which  was  subsequently  canceled. 

resisting  levy.  x  •/ 

Under  this  transfer,  Anderson  claimed  the  prop- 
erty, and  plaintiff  assented  to  his  claim.  But  the  cancellation 
of  the  transfer  changed  the  title  of  the  property.  Surely 
plaintiff  by  his  acts  and  disclaimer  could  not  be  estopped 
from  setting  up  a  claim  which  he  subsequently  acquired. 
Defendants  were  not  deceived,  or  induced  to  levy  upon  the 
property,  by  anything  plaintiff  did  or  said.  They  insisted 
that  the  defendant  in  execution  was  the  owner  of  the  property. 
If  the  transfer  of  it  to  plaintiff  was  valid,  either  he  or  Ander- 
son, whichever  at  the  time  held  the  title  under  the  transfer, 
could  successfully  resist  the  levy  of  the  execution. 

Plaintiff's  act  in  pointing  out  the  property  which  the 
sheriff  sought  to  levy  upon  was  not  a  waiver  of  his  claim 
and  title  to  it.  All  there  was  of  the  act  is  this:  The  defend- 
ants claimed  that  the  property  was  subject  to  the  execution, 
and  proposed  to  levy  upon  it;  plaintiff  did  not  concede  it, 
but  pointed  it  out  to  the  sheriff.  This  act  was  not  an  aban- 
donment of  his  title  or  lien,  nor  would  it  operate  to  defeat 
an  action  to  recover  the  property. 

The  rulings  of  the  court  upon  the  instructions  given  and 
refused  are  in  harmony  with  the  conclusions  we  have 
npreseed.  and  are  correct 
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The  foregoing  discussion  disposes  of  all  questions  presented 
in  the  argument  for  defendants.  The  judgment  of  the 
circuit  court  will  be 

Affibmsd. 


62    8861  BaXTEB  V.  RaY  ET  AL, 

105  680J 

68    3361  «  . 

106  488|  1 .  Execution :  notice  of  claim  by  thibd  p abty  :  nroEicNiFTiwo  bond. 

Where  an  oflficer  held  several  execationR  in  favor  of  several  plain tififs,  but 
against  the  same  defendant,  which  he  levied  upon  certain  property  as  the 
property  of  such  defendant,  but  the  plaintiff  herein  claimed  to  be  the  owner 
of  the  property,  and  gave  to  the  officer  the  notice  prescribed  by  section 
8055  of  the  Code,  but  gave  only  one  notice,  which  was,  however,  made 
applicable  to  all  the  executions;  and  the  execution  creditors  thereupon 
joined  in  one  indemnifying  bond;  (Code,  §  3056;)  held  that  the  one  no- 
tice and  the  one  indemnifying  bond  were  a  sufficient  compliance  with  the 
statute,  and  that  a  separate  notice  and  bond  for  each  execution  was  not 
necessary. 

2.  :    ACTION    ON    INDEMNIFYING    BOND:     BfiTOPPEL:    JOINDEB   OF 

PARTIES  AND  CAUSES.  In  such  caflc,  the  execution  plaintiffs  who  exe- 
cuted the  indemnifying  bond,  and  who,  upon  the  security  thus  given, 
procured  the  property  of  the  claimant  to  be  sold,  were  estopped  from  in- 
sisting that  the  notice  and  bond  were  not  a  compliance  with  the  statute; 
and,  being  all  bound  together,  they  could  not  claim  that  they  were  im- 
properly joined  as  defendants  in  an  action  brought  upon  the  bond  by 
the  claimant  of  the  property,  nor  that  there  was  a  misjoinder  of  causes. 

8.  Practice :  absence  of  judge  during  argument  to  jury.  A  judge 
may  properly  be  absent,  when  the  business  of  the  court  requires  it,  while 
counsel  are  addressing  the  jury;  and,  unless  prejudice  is  shown,  a  cause 
will  not  be  reversed  on  account  of  such  absence. 

Appeal  from  Union  Circuit  Court. 

Monday,  December  10. 

Action  upon  an  indemnifying  bond  executed  by  the  defend- 
ants, pursuant  to  the  provisions  of  Code,  §  3056.  There  was 
a  judgment  upon  a  verdict  for  plaintiff.     Defendants  appeal. 
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S,  S.  Denniiig  and  D.  W.  Higbee^  for  appellants. 

McDill  <&  Sullwan^  for  appellee. 

Beok,  J. — I.     A  constable  held  five  executions,  issued  upon 
as  many  judgments,  against  J.  A.  Baxter.     Two  of  the  judg- 
ments* were  in  favor  of  one  of  the  defendants,  two 
notice  of      *  in  favor  of  another,  and  one  in  favor  of  the  third. 

claim  by  third  ,-„  .  i      .    i 

pg^:fndem-  The  writs  wcre  levied  upon  certain  promissory 
notes  as  the  property  of  the  defendants  in  execu- 
tion. Thereupon  plaintiiff  caused  a  notice  to  be  served  upon 
the  constable,  as  prescribed  in  Code,  §  3055,  claiming  the 
property  in  the  notes,  and  demanding  possession  thereof. 
There  was  but  one  notice,  and  it  referred  to  and  was  made 
applicable  to  all  the  executions  by  its  express  terms.  There- 
upon the  plaintiffs  in  execution,  the  defendants  in  this  case, 
united  in  an  indemnifying  bond  required  by  Code,  §  3056. 
This  bond  recites  the  five  judgments,  naming  the  plaintiffs  in 
each,  the  levy  of  the  executions,  the  notice  to  the  constable 
served  by  plaintiff,  and  other  particulars.  It  is  conditioned, 
as  the  statute  requires,  to  pay  to  any  claimant  of  the  prop- 
erty the  damages  he  may  sustain  in  consequence  of  the  seiz- 
ure and  sale  of  the  property.  The  action  is  brought  upon  this 
bond. 

II.  The  defendants  in  the  court  below,  by  objection  to  the 
introduction  of  the  notice  and  bond  in  evidence,  and  by  in- 
structions to  the  jury  asked  by  them,  insisted  that 
a  separate  cause  of  action  arose  upon  each  execu- 
tion, and  that  there  should  have  been  a  separate  bond  and 
notice  applicable  to  each,  instead  of  one  applicable  to  all,  and 
that  there  is  a  misjoinder  of  defendants  and  of  causes  of  ac- 
tion.    These  objections  are  renewed  in  this  court. 

The  purpose  of  the  provision  of  the  Code  above  cited  re- 
quiring, upon  notice  in  writing  given  by  the  claimant  of  prop- 
erty levied  upon  by  execution,  an  idemnifying  bond  to  be  ex- 
ecuted and  returned  with  the  execution,  is  the  protection  of 
YoL.  LXII— 22 
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the  oflScer  and  the  claimant  of  the  property.  The  latter,  in 
case  he  establishes  ownership  of  the  property  in  himself,  may 
recover  the  damages  he  has  sustained  by  the  seizure  and  sale 
of  the  property,  which  would  ordinarily  be  the  value  of 
the  property.  When,  as  in  this  case,  several  executions  at  the 
same  time  are  levied  upon  the  property,  which  is  sold  upon 
the  writs,  there  is  not  and  cannot  be  successive  and  separate 
seizures  and  sales  upon  the  separate  executions,  but  the  prop- 
erty is  seized  and  sold  upon  all  the  executions  as  one  act. 
This  is  true,  though  the  oflScer  may  make  separate  returns  to 
each  writ.  While  the  writs  are  in  his  hands,  he  acts  upon 
all  together,  and  not  upon  each  separately.  No  jHJssible  ben- 
efit to  any  party  could  be  attained  by  requiring  separate  no- 
tices and  separate  bonds  for  each  execution.  And  no  possi- 
ble prejudice  could  have  resulted  to  defendants  by  there  being 
but  one  notice  and  one  bond. 

The  defendants,  responding  to  the  requirments  of  the  law, 

upon  the  notice  to  the  constable  executed  the  bond,  which 

was  regarded  by  the  constable  and  plaintiff  as 

^tiononindem-  suflScient  to  authorize  the  officer  to  sell  the  prop- 

^top^^^i  f^  *  erty ;  for  they  so  treated  them,  and  defendants  ob- 

parties  and      tained  all  the  benefits  and  advantages  they  could 

causes.  ^ 

derive  from  lawful  papers  of  the  kind.  The  no- 
tice and  bond  were  by  the  defendants  regarded  as  sufficient, 
and,  by  means  of  these  instruments,  they  caused  plaintiff's 
property  to  be  sold  upon  the  executions ;  they  are  estopped 
now  to  insist  that  the  instruments  are  insufficient. 

We  are  of  the  opinion  that  defendants  are  in  no  different 
or  worse  position  than  they  would  have  been  in  had  there 
been  a  notice  and  bond  for  each  execution,  the  bonds  in  that 
case  being  executed  by  all  of  the  defendants.  In  an  action 
on  one  of  them,  the  plaintiff  could  have  recovered  the  value 
of  the  property  against  all  of  the  defendants,  and,  having  so 
recovered,  he  could  not  recover  upon  the  other  bonds. 

It  cannot  be  said  that  there  is  a  misjoinder  of  causes  of  ac- 
tion or  of  defendants.      The  defendants  are  bound  by  the 
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bond;  upon  it  plaintiff  has  one  cause  of  action  against  the 
defendants  jointly. 

The  rulings  of  the  court  below  upon  the  admission  of  testi- 
mony and  upon  the  instructions  are  in  harmony  with  the 
views  we  have  expressed. 

III.  After  the  evidence  was  submitted,  the  court,  against 
defendants'  objection,  directed  and  required  the  argument  of 
3.  practice:  counsel  to  be  made  to  the  jury  when  the  judge 
judge^uring  was  not  present,  but  was  conducting  other  busi- 
argumen  ^^^^  ^^  ^j^^  court  in  a  separate  room.  The  cir- 
cumstances creating  occasion  for  this  course  are  not  shown  by 
the  record.  While,  doubtless,  the  judge  should  have  been 
present,  unless  his  absence  was  required  by  suflBcient  cause, 
we  would  not  disturb  the  judgment,  unless  prejudice  resulting 
from  his  absence  is  shown  or  could  be  inferred.  But  there 
is  no  claim  of  or  attempt  to  show  prejudice,  and  no  ground 
to  infer  that  any  resulted  from  his  action  to  defendants. 

We  have  held  that  a  judge  may  properly  be  absent  during 
the  progress  of  a  trial.      Hall  v.  Wolf  et  al.,  CI  Iowa,  559. 

The  foregoing  discussion  disposes  of  all  questions  presented 
in  argument  by  defendants'  counsel.  In  our  opinion  the 
judgment  of  the  circuit  court  ought  to  be 

Affirmed. 
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62 

Corporations  for  Beligious  Purposes:  now  long  thet  con-      135 
TiNUE.    Whether  the  limitations  placed  by  the  statnte  upon  the  endur- 
ance of  corporations  for  pecuniary  profit  apply  to  religious  corporations, 
qucere. 

Will :  DEVISE  TO  unincorporated  church  :  HOW  FAR  VALID.  Where 
there  is  a  devise  of  real  estate  to  a  church  incapable  of  taking  the  title, 
because  not  incorporated,  the  devise  is  not  void,  but  the  legal  title  de- 
scends to  the  heirs,  charged  with  the  trust,  which  they  will  be  required 
to  execute;  or  a  court  of  equity  will  appoint  a  trustee  to  execute  the 


631, 


Digitized  by  VjOOQ IC 


340  SUPKEME  COUET  OF  IOWA, 

Byers  et  al.  t.  MoOartneyi  Ex'r,  et  al. 

trustt  nntil  the  church  becomes  incorporated,  and  acqairen  the  capacity 
to  hold  the  legal  title;  following:  Johnson  r.  Mayne,  4  Iowa,  180;  bat 
the  church  in  such  case  cannot  take  more  than  one-fourth  of  the  estate 
of  a  testator  who  leaves  a  wife,  child  or  parent.    Code,  §  1101. 

Appeal  from  Jefferson  Circuit  Co^irt, 

Monday,  December  10. 

In  August,  1877,  Mary  Byers  executed  her  last  will  and 
testament,  devising  all  her  property,  both  real  and  personal, 
after  the  payment  of  debts  and  funeral  expenses,  to  the  Pres- 
byterian church  at  Libertyville,  Jefferson  county,  Iowa,  and 
appointing  the  defendant,  W.  R.  McCartney,  executor.  At 
the  time  of  her  death  she  owned  certain  real  estate  in  ques- 
tion. The  will  was  duly  admitted  to  probate.  In  June, 
1879,  the  plaintiffs,  who  are  children  of  Mary  Byers,  de- 
ceased, commenced  this  action,  alleging  that  the  devises  in 
the  will  of  Mary  Byers  are  contrary  to  statute,  and  that 
there  is  no  beneficiary  or  devisee  named  in  the  will  legally 
able  and  competent  under  the  law  to  take  a  devise,  and  pray- 
ing that  the  will  be  set  aside,  and  that  the  defendant  be 
ordered  to  pay  the  plaintiffs  the  proceeds  of  the  estate.  The 
court  granted  the  relief  prayed.     The  defendant  appeals. 

Jas.  R,  McCrachin  and  Leggett  <&  McKeraey^  for  appel- 
lant. 

Batcliff  <&  McCoy ^  for  appellees. 

Day,  Ch.  J. — ^The  cause  was  submitted  upon  an  agreed 
statement  of  facts,  from  which  it  appears  that  the  Presby- 
terian church  of  Libertyville  was  organized  and  incorporated 
on  the  28th  day  of  May,  1855,  and  that  it  has  kept  up  its 
organization,  and  exercised  all  the  privileges  and  franchises 
of  a  corporation,  to  the  present  time.  The  plaintiffs  insist 
that  the  corporate  existence  of  the  church  in  question  ceased 
upon  the  lapse  of  twenty  years  from  the  date  of  its  incorpor- 
ation, to  wit,  on  the  28th  day  of  May,  1875.     The  plaint- 
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iffs  rely  for  this  position  upon  Code  of  1851,  section  681; 
Revision,  section  1158;  Code  of  1873,  section  1069.  This 
section  is  as  follows:  "Corporations  for  the  construction  of 
any  work  of  internal  improvement  may  be  formed  to  endure 
fifty  years;  those  formed  for  other  purposes  can  not  exceed 
twenty  years  in  duration;  but  in  either  case  they  maybe 
renewed  from  time  to  time  for  periods  not  greater  respectively 
than  was  at  first  permissible,  provided  three-fourths  of  the 
votes  cast  at  any  regular  election  for  that  purpose  be  in  favor 
of  such  renewal,  and  provided,  also,  thtit  those  thus  wishing 
a  renewal  will  purchase  the  stock  of  those  opposed  to  the 
renewal,  at  its  fair  current  value."  In  the  Code  of  1851,  the 
Revision,  and  the  Code  of  1873,  this  section  occurs  in  the 
chapter  on  corporations  for  pecuniary  profit.  Section  708 
of  the  Code  of  1851  provides:  "Corporations  for  the  estab- 
lishment of  seminaries  of  learning,  churches,  lyceums,  libra- 
ries, agricultural  societies,  and  for  other  lawful  purposes 
unconnected  with  motives  of  pecuniary  profit,  may  be  formed 
in  the  manner  directed  in  the  preceding  chapter,  so  far  as 
applicable,  and  the  provisions  of  that  chapter  are  extended 
to  them,  except  as  herein  modified." 

Section  1187  of  the  Revision  is  the  same,  and  section  1091 
of  the  Code  of  1873  is  substantially  the  same.  It  is  said  by  the 
appellants  that  section  681  of  the  Code  is  not  applicable  to 
corporations  not  formed  for  pecuniary  profit,  and  that,  con- 
sequently, by  express  provision  of  section  708,  it  does  not 
apply  to  such  corporations. 

As  now  advised,  this  court  is  not  agreed  upon  this  ques- 
tion, and  we  do  not  deem  its  determination  essenti&l  to  a 
disposition  of  this  case.  The  defendants  insist  that  it  is 
not  ne(5essary  that  the  church  in  question  should  be  incorpo- 
rated, in  order  to  take  the  benefits  of  the  devise  in  question. 
The  defendants  rely  upon  Miller  v.  Chittenden^  2  Iowa,  315; 
8.  c.  4  Id.,  262;  and  Johnson  v.  Mayne^  4  Id.,  180. 
The  latter  case  is  more  directly  in  point.  The  doctrine  of 
tliat  cAse,  and  of  the  authorities  which  it  cites  and  approves, 
is  that,  when  there  is  a  devise  of  real  estate  to  a  church  or 
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society  incapable  of  taking  tlie  legal  title  simply  because  of 
not  being  incorporated,  the  devise  is  not  void,  and  the  estate 
devised  does  not  descend  unincumbered  to  the  heirs,  but  a 
trust  is  created  for  tlie  benefit  of  the  church,  and  the  legal 
title  devolves  upon  the  heirs  charged  with  the  trust,  which 
they  will  be  required  to  execute;  or  a  court  of  equity  will 
appoint  a  trustee  to  execute  tiie  trust  until  the  society 
becomes  incorporated  and  acquires  capacity  to  hold  the  legal 
title.  We  think  this  case  announces  the  correct  doctrine. 
It  follows  that  the  plaintiffs  are  not  entitled  to  have  the 
devise  declared  void,  and  the  estate  vested  in  them,  even  if 
the  church  in  question  was  not  an  incorporated  body. 

II.  Section  1101  of  the  Code  of  1873,  which  is  found 
in  the  chapter  upon  corporations  other  than  for  pecuniary 
profit,  provides:  "Any  corporation  formed  under  this  chap- 
ter shall  be  capable  of  taking,  holding  or  receiving  property 
by  virtue  of  any  devise  or  bequest  contained  in  any  last  will 
or  testament  of  any  person  whatsoever,  but  no  person  having 
a  wife,  child  or  parent  shall  devise  or  bequeath  to  such 
institution  or  corporation  more  than  one-fourth  of  his  estate, 
after  the  payment  of  his  debts,  and  such  devise  or  bequest 
shall  be  valid  only  to  the  extent  of  such  one-fourth.  The 
plaintiifs  insist  that,  as  Mary  Byers  Ifeft  children,  the  devise 
can  in  no  event  be  enforced  to  the  extent  of  more  than  one- 
fourth  of  her  estate.  Upon  the  other  hand,  the  defendants 
insist  that  the  church  in  question  was  not  incorporated 
under  the  chapter  referred  to  in  section  1101,  and  that, 
therefore,  that  section  does  not  apply.  It  would  be  anoma- 
lous if  a  church  by  refusing  to  incorporate  could  evade  the 
provisions  of  that  section.  The  section  refers  to  such  insti- 
tution or  corporation.  The  words,  '*such  institution,"  we 
think,  refer  to  the  associations  named  in  section  1091  of  the' 
Code,  and  such  associations,  whether  incorporated  or  not,  it 
seems  to  us,  can  not  take  by  will  more  than  one-fourth  of 
the  estate  of  a  testator,  who  leaves  a  wife,  child  or  parent. 
Because  the  court  held  the  will  wholly  void,  the  judgment  is 

IIevebsed. 
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State  v.  Shoemaker.  ^^  ^ 

{  62      84S| 

1.  Bastardy :  adoption  of  child  by  another  marryino  the  mother,    'ist 4^ 

One  who  marries  a  woman  known  by  him  to  be  enceinte  is  resrarded  by 
the  law  as  adopting  the  child  into  his  family  at  its  birth,  and  he  becomes 
liable  for  its  support  as  a  parent,  and  an  action  against  the  natural  father 
for  its  support  as  a  bastard  will  not  lie.  But  this^rule  of  adoption  does 
not  apply  in  cases  involving  questions  of  heirship  and  inheritance. 

Appeal  from  Wapello  District  Cov/rt. 

Monday,  December  10. 

This  is  a  proceeding  under  chapter  56,  Title  25,  of  the 
Code,  to  charge  defendant  with  the  support  of  a  bastard  child. 
The  case  was  tried  to  a  jury  and,  upon  the  evidence  intro- 
duced by  plaintiff,  the  court  directed  the  jury  to  find  for  de- 
fendant, which  was  done.     Plaintiff  appeals. 

H,  B,  Uendershott^  Sarrmel  Jones  and  Smith  McPherson, 
Attomefj-geiieralj  for  the  State. 

Stiles  cfc  BeamaUy  for  appellee. 

Beck,  J. — I.  The  undisputed  testimony  as  disclosed  by  the 
evidence  for  the  state  established  the  following  facts: 

I.  The  child  was  begotten  by  the  defendant,  and  was  born 
on  the  13th  day  of  August,  1882.  2.  Prior  to  its  birth,  on 
the  1st  day  of  June,  1882,  the  mother,  the  prosecutrix,  mar- 
ried another  man  named  Getz.  3.  At  and  before  the  mar- 
riage, Getz  was  informed  by  the  prosecutrix  that  she  was  en- 
ceinte; her  condition  was  apparent  from  her  appearance.  Up- 
on these  facts,  the  district  court  held  that  plaintiff  could  not 
recover,  and  directed  the  jury  to  return  a  verdict  for  defend- 
ant. 

II.  Under  chapter  56,  Title  25  of  the  Code,  a  father  may 
be  charged  with  the  maintenance  of  his  illegitimate  child. 
The  proceeding  thereunder  is  entitled  as  an  action  in  the 
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Qame  of  the  state  against  the  alleged  father,  and  may  be  pros- 
ecuted upon  the  complaint  of  the  mother.  It  is  a  civil  ac- 
tion of  a  summary  nature,  {Jlolmes  v.  The  State^  2  G.  Greene, 
501;  Black  Hawk  County  v.  Cotter^  32  Iowa,  125,)  and  is 
intended  to  secure  the  maintenance  of  the  bastard,  to  the  end 
that  in  no  eveut  shall  the  public  become  chargable  therewith. 
Of  course,  if  one  stands  in  the  relation  to  the  child  which 
will  cause  the  law  to  esteem  him  liable  as  its  father  for  its 
support,  being  in  loco  parentis^  the  proceeding  cannot  be  pros- 
ecuted against  another  who  is  in  fact  the  natural  father.  The 
one  whose  relations  are  such  that  he  stands  in  loco  parentis 
the  law  esteems  the  father,  and  will  not,  for  various  reasons, 
enquire  by  whom  the  child  was  begotten.  One  who  marries 
a  woman  known  by  him  to  be  enceinte  is  regarded  by  the 
law  as  adopting  into  his  family  the  child  at  its  birth.  He 
could  not  expect  that  the  mother  upon  its  birth  would  dis- 
card the  child  and  refuse  to  give  it  nurture  and  maintenance. 
The  law  would  forbid  a  thing  so  unnatural.  The  child,  re- 
ceiving its  support  from  the  mother,  must  of  necessity  be- 
come one  of  her  family,  which  is  equally  the  family  of  the 
husband.  The  child,  then,  is  received  into  the  family  of  the 
husband,  who  stands  as  to  it  in  loco  parentis.  This  being  the 
law,  it  enters  into  the  marriage  contract  between  the  mother 
and  the  husband.  "When  this  relation  is  established,  the  law 
raises  a  conclusive  presumption  that  the  husband  is  the. father 
of  his  wife's  illegitimate  child.  "We  must  not  be  understood 
to  hold  that  this  rule  prevails  in  cases  involving  questions  of 
heirship  and  inheritance.  In  these  cases  the  rights  of  others 
besides  the  husband  and  bastard  arise.  In  this  case,  the  rights 
and  liabilities  of  the  husband  and  child  are  alone  involved; 
they  rest  upon  the  relations  which  impose  upon  the  husband 
the  duty  of  maintaining  the  child.  Our  conclusion  is  sup- 
ported by  public  policy,  and  considerations  which  work  for 
the  peace  and  well  being  of  families.  A  husband  who,  in 
the  manner  we  have  indicated, has  put  himself  in  loco  parentis 
of  a  bastard  child  of  his  wife,  ought  not  to  be  permitted  to 
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disturb  the  family  relation,  and  bring  scandal  upon  his  wife 
and  her  child,  by  establishing  its  bastardy,  after  he  has  con- 
doned the  the  wife's  offense  by  taking  her  in  marriage. 

III.  The  conclusion  we  reach  in  this  case  is  supported  by 
The  State  v.  Romainey  58  Iowa,  46,  and  cases  therein  cited. 

IV.  Many  of  the  eases  cited  by  defendant's  counsel,  {Wright 
V.  Hicksy  15  Ga.,  160;  Cross  v.  Gross,  3  Paige  Ch.,  139;  Good- 
right  V.  Saul,  4  Tenn.,  356 ;  Lomex  v,  Holmden,  2  Strange, 
940 ;  Hall  v.  Commonwealth,  Hardin,  (Ky.?)  486 ;  State  v.  Pet- 
taway,  3  Hawks,  6S3;  Commonwealth  v.  Wentz,  1  Ashm., 
269;  The  King  v.  Inhabitants  of  Kea,  East,  132;  The 
Kirvg  v.  Inhabitants  of  Maidstone,  12  East,  550;  Shelly  v. 

13  Ves.,  56;  State  v,  Broadway,  69  N.  C,  411;  Steg- 

all  V.  StegalVs  Adm^r,  2  Brock.,  0.  C,  256,)  involve  questions 
of  heirship  or  inheritance,  and,  in  this  respect,  differ  from  the 
case  before  us.  The  distinctions  between  those  cases  and  this, 
based  upon  this  ground,  are  obvious.  "We  have  above  pointed 
them  out.  Other  cases  cited  by  counsel  are  also  distinguished 
by  these  facts  from  tljis  case.  It  is  our  conclusion  that  the 
judgment  of  the  district  court  ought  to  be 

Affibmed. 


Pbrkinb  v.  Jokes  et  al. 


I.  Practice:  dismissal  op  action:  estoppel.  Where  defendants  pro- 
cared  the  dismissal  of  a  cause  in  one  court  upon  the  ground  that  it  was 
properly  pending  in  the  court  of  another  county  to  which  it  had  been 
transferred,  held  that  they  could  not  afterwards  be  heard  to  say  that  the 
court  of  the  other  county  had  no  jurisdiction  of  the  cause,  and  no  right 
to  remand  it. 

Appeal  from  Cass  Circuit  Court. 

Monday,  Deoembee  10. 

The  plaintiflF  appeals  from  an  order  of  the  court  striking 
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the  cause  from  the  docket.     The  facts  are  stated  in  the  opin- 
ion. 

Temple  c£  Phelps^  for  api)ellant. 

Z.  Z.  De  Lano^  for  appellees. 

Day,  Cii.  J. — The  plaintiff  brings  this  action  for  the 
recovery  of  damages  for  the  alleged  unlawful  sale  by  the  de- 
fendants of  intoxicating  liquors  to  plaintiff's  husband.  At 
the  April  term,  1880,  of  the  Cass  circuit  court,  a  trial  was 
had  to  a  jury,  and  resulted  in  a  verdict  for  plaintiff  for  $550. 
The  defendants  filed  a  motion  for  a  new  trial,  and  thereupon 
the  plaintiff  filed  a  motion  for  change  of  venue,  grounded 
upon  the  alleged  prejudice  of  the  judge.  The  court  refused 
to  entertain  the  motion  for  a  hew  trial,  and  ordered  that  the 
venue  be  changed  to  the  Adair  circuit  court.  The  defendants 
appealed,  and  this  action  of  the  court  was  reversed.  See 
55  Iowa,  211.  The  cause  being  remanded  to  the  Cass  cir- 
cuit court,  the  motion  for  new  trial  was  submitted  and  sus- 
tained. At  the  same  time,  the  motion  for  a  change  of  venue 
which  had  been  before  filed,  without  being  resubmitted  or 
urged  by  either  party,  was  again  sustained,  and  the  venue 
was  changed  to  the  Adair  circuit  court.  After  this  change 
was  ordered,  the  plaintiff  did  not  make  any  arrangement 
with  the  clerk,  or  pay,  or  tender  payment,  for  a  transcript, 
nor  did  the  clerk  forward  a  transcript  in  said  cause  to  Adair 
county,  but  a  copy  of  the  order  for  a  change  was  attached  to 
the  papers  in  the  case,  with  the  clerk's  certificate  attached, 
and  delivered  to  defendants'  attorneys,  and  by  tliem  filed  in 
the  Adair  circuit  court  on  the  fourth  day  of  August,  1881. 
This  court  convened  August  1,  1881,  and  on  the  fifth  of 
August  the  defendants  appeared  and  demanded  a  trial,  and, 
the  plaintiff  failing  to  appear,  the  court  ordered  that  the 
cause  be  stricken  from  the  docket  at  the  plaintiff's  costs. 
Neither  the  clerk,  nor  the  plaintiff,  nor  her  attorneys,  knew 
that  the  transcript  had  been  sent  to,  or  filed  in,  the  Adair  cir- 
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coit  court,  until  after  this  judgment  had  been  rendered.  The 
plaintiff  subsequently  appeared  in  the  Adair  circuit  court 
and  filed  a  motion  for  a  new  trial,  and  asked  that  the  judg- 
ment of  tlie  court  be  set  aside,  canceled,  and  declared  of  no 
effect,  and  the  cause  be  remanded  to  the  circuit  court  of  Cass 
county  for  trial.  Pending  this  motion,  the  cause  was  by 
agreement  continued  at  the  February  term,  1882,  of  the 
Adair  circuit  court.  The  cause  appearing  upon  the  docket 
of  the  April  term,  1882,  of  the  Cass  circuit  court,  the  de- 
fendants tiled  a  motion  to  dismiss  the  cause,  for  the  follow- 
ing reasons:  "For  that,  at  the  April  term,  1881,  of  this  court, 
an  order  was  made  upon  the  plaintiff's  motion,  changing  the 
place  of  trial  from  this  county  to  the  circuit  court  of  Adair 
county,  Iowa,  and,  at  the  August  term,  1881,  of  the  said 
Adair  county  circuit  court,  said  cause  came  on  for  hearing 
and  trial,  and  was  by  said  court  dismissed,  as  is  shown  by 
the  certified  copy  of  the  record  of  the  proceedings  of  the 
said  court  in  said  cause,  which  is  hereto  annexed  as  a  part 
Iiereof,  and  is  marked  exhibit  'A,'  and  a  petition  for  a  new 
trial  is  now  pending  in  said  Adair  circuit  court  in  said 
cause."  The  court  sustained  this  motion,  and  ordered  that 
the  cause  be  stricken  from  the  calendar  and  dismissed.  At 
the  August  term,  1882,  of  the  Adair  circuit  court,  the 
plaintiff's  petition  to  set  aside  the  order  and  judgment  of 
dismissal  came  on  to  be  heard,  and  was  sustained,  and  it  was 
ordered  that  the  cause  be  remanded  to  Cass  county.  At  the 
April  term,  1883,  the  cause  appeared  upon  the  docket  of  the 
Cass  circuit  court,  and  the  defendants  filed  a  motion  to  strike 
the  cause  from  the  docket,  in  substance  as  follows:  "That 
this  cause  was  on  the  motion  of  the  defendants,  at  the  April 
term,  1882,  dismissed  and  stricken  from  the  docket,  and 
fully  and  finally  disposed  of;  and  this  is  not  a  new  action, 
but  a  redocketing  of  the  same  action  in  the  same  court,  with- 
out the  service  of  any  new  process."  The  court  sustained 
this  motion,  and  from  this  order  the  plaintiff  appeals.  It 
thus  appears  that  the  plaintiff,  without  any  fault  upon  her 
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part,  between  the  actions  of  the  Cass  and  Adair  circuit 
courts,  by  a  sort  of  legal  legerdemain,  is  out  of  court,  not- 
I  withstanding  that  she  has  a  cause  of  action  upoii  which  a 
,  jury  has  once  found  in  her  favor.  It  is  clear,  from  the 
motion  tiled  at  the  April  term,  1882,  of  the  Oass  circuit 
court,  that  the  defendants  procured  the  dismissal  ordered  at 
that  term,  upon  the  ground  that  the  cause  was  properly  pend- 
iDg  in  the  Adair  circuit  court,  and,  consequently,  could  not 
be  pending  in  the  Cass  circuit  court.  Having  obtained  the 
advantage  of  that  position,  the  defendants  now  change  base 
entirely,  and  claim  that  the  Adair  circuit  court  never 
acquired  jurisdiction  of  the  cause,  that  its  order  remanding 
it  to  the  Cass  circuit  court  was  a  nullity,  that  the  ouly  juris- 
diction of  the  cause  was  in  the  Cass  circuit  court,  and  that 
its  order  of  dismissal,  not  appealed  from,  effectually  disposed 
of  the  case.  The  defendants  cannot  be  permitted  to  rely 
upon  positions  so  entirely  contradictory  and  inconsistent,  for 
the  purppse  of  defeating  the  plaintiff's  cause  of  action.  The 
defendants,  having  procured  a  dismissal  of  the  cause  in  the 
Cass  circuit  court,  upon  the  ground  that  it  was  properly 
pending  in  the  Adair  county  court,  are  now  estopped  from 
denying  the  jurisdiction  of  the  Adair  circuit  court.  The 
Adair  circuit  court  assumed  jurisdiction  of  the  action  pur- 
suant to  the  request  of  the  defendants,  and,  for  the  pur- 
poses of  this  case,  so  far  as  the  defendants  are  concerned,  the 
jurisdiction  of  that  court  must  be  conceded.  The  plaintiff, 
also,  submitted  herself  to  the  jurisdiction  of  the  Adair  cir- 
cuit court,  when  she  asked  an  order  remanding  the  cause  to 
the  Cass  circuit  court.  The  order  remanding  the  cause  to 
*  the  Cass  circuit  court  transferred  it  to  that  court  and,  there- 
after it  was  properly  pending  there.  The  court  erred  in  dis- 
missing the  cause. 

Kevbssed. 
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Mitchell  v.  Hakcoubt  et  al. 

02    S49 

1.  Attachment:  counter-claim  for  dahaobs:  evidence.     Qpon  8'        — ^ 

coanter-claim  for  damages  for  fcbe  wrongful  soing  out  of  an  attachment, 
evidence  that  the  credit  of  the  defendants  was  impaired  by  the  attach- 
ment not  admissible.    Lowenstein  v,  Monroe,  55  Iowa,  82,  followed. 

2.  Evidence:  must  be  applicable  to  issues.    Evidence  tending  to 

establish  a  counter-claim  not  pleaded  is  not  admissible. 

3.  Attachment:  tender:  admission  of  amount  due.    Where  before 

the  trial  of  an  attachment  suit  the  defendants  tendered  and  paid  into 
court  a  sum  of  money  for  the  plaintiff,  this  was  a  conclusive  admission 
that  that  amount  was  due  when  the  attachment  was  sued  out. 

4.  :  COUNTER-CLAIM    FOR  DAMAGES:  EVIDENCE  OF  EMBARRASSED 

CONDITION  OF  DEFENDANT.  Upon  a  countcr-claim  for  damages  foi 
the  malicious  soing  out  of  an  attachment,  evidence  that  the  defendant 
in  attachment  was  greatly  involved  in  debt  was  admissible,  as  tendmg  to 
show  that  plaintiff  was  not  actuated  bymalice. 

5.  Practice  in  Supreme  Court:  review  of  order  excluding  ques- 

tion TO  witness:  rule  stated.  The  action  of  the  trial  court  in  ex- 
cluding a  question  propounded  to  a  witness  will  not  be  reviewed,  unless 
it  is  made  to  appear  of  record  what  evidence  was  sought  to  be  elicited  by 
the  question.  If  this  appears  from  the  question  itself,  it  is  sufficient;  if 
not,  the  party  propounding  the  question  must  state  what  he  expects  to 
prove. 

Appeal  from  Pottawattamie  Cirouit  Court 

Monday,  December  10. 

Action  on  promissory  notes.  An  attachment  was  sued 
out.  The  defenses  were  that  there  was  no  consideration  for 
the  notes  and  that  they  were  nsurions.  A  counter-claim  was 
pleaded,  claiming  damages  on  the  ground  that  the  attachment 
had  been  wrongfully  and  maliciously  sued  out.  Trial  before 
a  jury,  verdict  for  the  defendant,  and  plaintiflF  appeals. 

PUokinger  Bros.y  for  appellant. 

Sapp  cfe  I/j/mauy  for  appellees. 

Seevers,  J. — I.     The  grounds  upon  which  the  attachment 
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was  sued  out  were,  that  one  of  the  defendants  was  about  to 
convert  a  part  of  his  property  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  his  creditors,  and  that  one  of 
the  defendants  was  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  The  only  property  attached 
consisted  of  real  estate.  Against  the  objection  of  the  plaint- 
iff, the  defendants  were  permitted  to  show  that  their  credit 
had  been  injuriously  affected  by  the  attachment. 

The  admission  of  this  evidence  constitutes  error. 
Lowenstein  v,  Jtonroe,  55  Iowa,  82.  The  court,  however, 
instructed  the  jury  that  nothing  could  be  allowed  because 
defendants*  credit  was  impaired  by  the  attachment.  Wheth- 
er this  cured  the  error,  we  do  not  determine. 

II.  Evidence  was  introduced  by  the  defendants  tending 
to  show  that  the  plaintiff  boarded  with  oneof  the  defendants, 
or  obtained  his  meals  there  for  a  time.  As  no  such  counter- 
claim was  pleaded,  we  think  the  evidence  inadmissible.  As  we 
understand,  consel  for  the  appellee  insist  that  the  evidence 
had  some  bearing  on  the  question  of  usury,  but  we  cannot 
think  this  is  so.  Of  course  it  was  competent  to  show  the 
prior  transactions  between  the  parties,  because  these  notes 
were  renewals  of  others  given  at  the  inception  of  the  usury 
as  claimed.  But  the  fact  that  the  plaintiff  boarded  with  the 
defendants,  or  frequently  took  his  meals  there,  had  no  bear- 
ing whatever  on  the  question  of  usury. 

III.  The  defendants,  prior  to  the  trial,  tendered  and  paid 
into  court  for  the  plaintiff  upwards  of  one  hundred  dollars 
on  the  indebtedness  sued  on.  This  is  a  conclusive  admission 
that  the  amount  tendered  was  due  when  the  attachment  was 
sued  out.  Yet  it  is  claimed  by  counsel  for  the  appellee  that 
the  jury  found  that  the  attachment  was  maliciously  sued  out, 
and  this  we  think  is  so,  from  the  amount  of  damages  awarded 
the  defendants.  The  plaintiff  asked  one  of  the  defendants, 
when  on  the  stand  as  a  witness,  a  question  in  the  following 
words:  "How  much  did  you  owe?"  and  also  other  questions, 
so  framed  as  to  elicit  the  amount  the  defendants  were  indebt- 
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ed  at  tlie  time  the  attachment  was  sued  out.  This  evidence 
was  objected  to  as  immaterial  and  not  proper  cross-examina- 
tion, and  the  objections  sustained.  Tiie  latter  objection  is 
not  now  insisted  on,  but  it  is  said  that  the  evidence  sought 
to  be  introduced  would  not  tend  to  establish  that  the  grounds 
stated  in  the  petition  asking  the  attachment  were  true.  It 
may  be  that  this  is  so;  but  we  think  the  evidence  was  ad- 
missible as  bearing  on  the  question  of  malice.  If  the 
defendants  were  largely  in  debt,  taking  into  consideration  the 
amount  of  property  owned  by  them,  and  the  plaintiff  had 
information  of  such  fact,  whi:h  as  a  reasonably  prudent 
person  he  was  warranted  in  believing  when  he  procured  the 
attachment,  such  evidence  would,  we  think,  have  a  tendency 
to  show  that  he  was  not  actuated  maliciously  in  suing  out 
the  attachment.  But  counsel  for  the  defendants  insists  that 
the  error  cannot  be  corrected,  because  it  does  not  appear  what 
the  plaintiff  expected  to  prove  by  the  witness,  and  Shellito  v. 
Sampson^  61  Iowa,  40,  is  relied  on  to  support  this  objection. 
But  we  think  it  sufficiently  appears  from  the  question  asked 
what  was  expected  to  be  proved.  The  true  rule,  we  think,  is 
that,  when  it  is  apparent  on  the  face  of  the  question  asked 
the  witness  what  the  evidence  sought  to  be  introduced  is, 
and  that  it  is  material,  this  is  sufficient.  But  when  this 
is  not  apparent,  then  the  party  seeking  to  introduce  the 
evidence  is  required  to  state  what  he  expects  to  prove,  and 
thus  make  its  materality  appear. 

Kevebsed, 
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MrroHBLL  V.  MoHenby  et  al. 

1.  FromisBory  Note :  change  of  time  of  payment:  statute  of  lim- 
itations. Where  one  of  the  makers  of  a  note,  several  months  after  its 
execution,  with  the  oral  consent  of  his  co-makers,  made  and  signed  an 
indorsement  on  the  back  of  the  note,  whereby  it  was  to  become  due  at  a 
date  earlier  than  that  named  on  its  face,  held  that  the  indorsement  was 
the  act  only  of  him  who  made  it,  and  that  the  co-makers  who  consented 
to  his  making  it  did  not  become  parties  thereto  in  such  sense  as  to  cause 
the  statute  of  limitations  to  run  against  the  note,  as  to  them,  from  the 
date  named  in  the  indorsement. 

Appeal  from  Crawford  Diat'f^ict  Court. 

Monday,  December  10. 

Action  upon  a  promissory  note  for  $500,  signed  by  the 
defendants,  Morris  McHenry,  Hugh  McWilliams,  E;  Hef- 
felfiDger  and  H.  C.  Laub.  The  note  was  made  payable  Sep- 
tember 1,  1873.  The  action  was  commenced  December  27, 
1882.  The  defendants  pleaded  that  the  note  was  barred  by 
the  statute  of  limitations,  except  as  to  $100,  setting  out  a  cer- 
tain agreement  by  which  they  averred  that  the  time  of  pay- 
ment was  changed,  and  made  earlier  than  by  the  terms  of  the 
note,  except  as  to  $100.  There  was  a  trial  to  a  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  plaintiflF  for  $161.65 
only,  and  he  appeals. 

Gla88  <&  Hughes  and  Garrison  <&  RohertSy  for  appellants. 

Connor  <&  ShaWj  for  appellees. 

Adams,  J. — ^The  note  was  executed  October  20,  1868.  In 
February,  1869,  one  of  the  defendants,  Morris  McHenry, 
made  a  writing  upon  the  back  of  the  note  in  these  words: 
"  It  is  understood  and  agreed  that  $200  of  this  note  are  to  be 
paid  in  1869,  and  $100  in  each  year  thereafter. 

"  Signed,  Moreis  McHenbt." 

All  the  defendants,  including  those  who  did  not  sign  this 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  363 

Mitchell  ▼.  McHenry  et  al. 

-writing,  now  set  up  the  same  as  being  binding  upon  all,  and 
causing  the  note  to  so  mature,  (except  as  to  $100,)  as  that  the 
same  (except  as  to  $100)  is  now  barred  by  the  statute  of  limi- 
tations. The  defendants  other  than  McHenry  seek  to  con- 
nect themselves  with  the  writing  by  an  averment  in  their  an- 
swer in  these  words:  "He  (McHenry)  executed  said  agree- 
ment with  the  knowledge  and  consent  of  all  the  defendants  in 
this  action."  The  plaintiff  filed  a  reply,  admitting  that  Mc- 
Henry made  the  written  agreement  set  out,  and  that  the  other 
defendants  knew  of  his  making  it,  and  consented  to  it;  but 
denied  that  the  agreement  is  the  contract  of  any  of  the  de- 
fendants except  McHenry.  Upon  the  issues  thus  made,  the 
case  was  submitted  without  evidence,  and  the  court  gave  an 
instruction  in  these  words:  "  I  am  of  the  opinion  that  the 
legal  effect  of  the  writing  on  the  back  of  the  note  (the  same 
being  there  as  admitted  with  the  knowledge  and  consent  of 
the  defendants)  was  to  modify  the  contract  as  to  the  time 
when  the  money  contracted  to  be  paid  was  to  be  paid."  The 
court  further  instructed,  in  substance,  that  two  of  the  defend- 
ants were  liable  for  only  $100  and  interest,  and  that  the  other 
two  were  liable  only  for  that  amount,  unless  the  jury  should 
find  that  the  latter  had  revived  their  liability  by  a  promise 
in  writing.     The  ruling  of  the  court  is  assigned  as  error. 

If  this  indorsement  had  been  written  upon  the  note  at  the 
time  it  was  executed,  it  might  perhaps  be  taken  as  a  part  of 
the  original  contract,  and  all  the  signers  of  the  note  be  takea 
as  parties  to  it,  because  a  part  of  the  original  contract.  But 
the  indorsement  was  made  several  months  after  the  execution 
of  the  note.  If  the  defendants  other  than  McHenry  became 
parties  to  it,  they  did  so  by  reason  of  the  fact  admitted  in 
the  plaintiff's  reply,  that  they  knew  of  McHenry's  making 
the  writing,  and  consented  to  his  making  the  same. 

The  agreement,  as  it  appears  in  writing,  is  of  course  the 

agreement  only  of  McHenry.     It  does  not  even  show  that 

there  was  an  intention  that  it  should  be  signed  by  any  one 

but  him.     The  most  that  can  be  said  is  that,  so  far  as  the 
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body  of  it  is  concerned,  it  might  have  been  drawn  with  the 
intention  that  it  should  be  signed  bj  the  others.  But,  what- 
ever we  might  think  of  it  in  this  respect,  we  do  not  think 
the  instruction  can  be  sustained.  The  consent  admitted  by 
the  reply,  it  appears  to  us,  did  not  go  further  tlian  that  Mc- 
Henry  should  do  what  he  did,  and  that  is,  make  the  indorse- 
ment precisely  as  it  appears;  and  that,  as  we  have  seen,  con- 
strued by  its  own  terms,  cannot  bind  any  one  but  McHenry. 
It  is  true  that  McHenry  did  not  need  the  others'  consent  to 
enable  him  to  make  such  indorsement;  but  we  can  conceive 
that  that  was  all  that  he  asked,  and  all  that  they  gave,  and 
that  they  gave  it  for  the  reason  that  they  did  not  regard  them- 
selves as  affected  by  it. 

Besides,  it  appears  to  us  that,  where  a  person  has  nothing 
to  do  with  a  writing  except  to  verbally  consent  to  it,  he  can- 
not be  regarded  as  making  himself  a  party  to  it.  His  verbal 
consent  might  amount  to  an  agreement,  but  it  would  be  a 
verbal  agreement,  and  not  a  written  one.  It  may  be  that  the 
defendants  other  than  McHenry  made  a  verbal  agreement, 
but  they  do  not  so  aver,  nor  does  the  instruction  proceed 
upon  such  theory.     In  our  opinion  the  judgment  must  be 

liEVEBSieD. 


Bailey  v.  The  Union  Pacific  R'y  Co.,  Garnishee. 

1.  Garnishment:  appkabance  in  court:  corporation  aggregate. 

The  provisions  of  sections  2979,  2980  of  the  Code,  reqairing  a  garnishee 
to  appear  in  court  and  answer  interrogatories,  cannot,  in  the  nature  of 
things,  apply  to  a  corporation  aggregate;  and  it  is  comi>etent  for  such 
corporation  to  answer  in  writing  through  some  officer  or  agent  author- 
ized to  do  so,  and  cognizant  of  the  facts. 

2.  Assignment  of  Aooount:  payment  to  assignor  with  notice: 

rights  op  parties.  While  it  was  held  in  Wing  r.  Page,  ante,  p.  87, 
that  payment  to  the  assignor  of  an  open  account,  after  notice  of  the 
assignment,  is  a  good  defense  to  an  action  by  the  assignee,  yet  the 
assignee  could  not,  after  the  assignment,  compel  payment  to  him. 
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3.  Garnishment:  liability  op  gaknisheb  on  account  prbviocsly 
ASSIGNED  BY  THE  DEFENDANT.  A  garnishee  can  not  be  held  liable 
on  an  account  owing  to  the  principal  defendant,  when  the  account  was 
assigned,  and  the  garnishee  had  notice  of  the  assignment,  at  the  time  of 
the  seirvice  of  the  garnishment 

Apjpeal  from  Superior  Court  of  Council  BViiffa. 

Monday,  Decembeb  10. 

/ 

The  plaintiff  commenced  an  action  against  J.  S.  Bailey 
upon  a  promissory  note,  and  caused  a  writ  of  attachment  to 
issue  thereon,  on  the  ground  that  said  Bailey  was  a  non-resi- 
dent of  the  state,  and  on  the  7th  day  of  February,  1883, 
the  Union  Pacific  Railway  Company  was  attached  as  gar- 
nishee, and  cited  to  appear  and  make  answer  on  the  12th 
day  of  February,  1883.  On  the  14th 'day  of  February, 
1883,  the  garnishee  defendant  filed  an  answer  as  follows: 
"Comes  now  the  Union  Pacific  Railway  Company,  garnishee, 
and  for  answer  says:  That  for  the  following  reasons  it  is 
not  indebted  to  J.  S.  Bailey,  and  has  no  money  or  property 
in  its  possession,  or  under  its  control,  belonging  to  him. 
That  prior  to  the  service  of  this  garnishment  herein,  to  wit, 
on  or  about  the  12th  day  of  January,  1883,  the  said  defend- 
ant sold  and  assigned  his  salary  earned,  and  to  be  earned,  for 
the  months  of  Januaiy  and  February,  and  to  and  including 
July  15,  1883,  to  one  John  L.  Owen,  and  caused  this  gar- 
nishee to  be  notified  of  that  fact.  The  said  assignee  claims 
and  demands  said  money,  and  a  payment  thereof  into  this 
court  will  not  release  this  garnishee  from  its  legal  obligation 
to  said  assignee.  Wherefore  garnishee  asks  to  be  dismissed 
with  costs. 
^^ State  of  lo^oa^  DouglasB  County^  88. 

"J.  S.  Shropshire,  being  duly  sworn,  deposes  and  says 
that  he  is  authorized  to  answer  for  garnishee;  that  he  has 
read  the  foregoing  answer,  and  knows  the  contents  thereof, 
and  that  the  facts  therein  stated  are  true,  as  he  believes. 

"  J.  S.  Shbopshirb." 
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"Sworn  to  before  me  and  signed  in  mj  presence  this  13th 
day  of  February,  A.  D.  1883.  Leavitt  Burnham, 

"Notary  Public." 

On  the  3rd  day  of  March,  1883,  the  plaintiff  filed  a 
motion  to  strike  the  defendant's  answer  from  the  files,  upon 
the  following  grounds: 

"1.  They  (said  garnishee)  have  been  served  with  notice  to 
appear,  and  they  have  received  their  fee  for  appearing. 

"2.  That  their  answer  implies  an  indebtedness,  and  the 
garnishee  can  not  set  up  a  defense  for  a  third  party. 

"3.  That  garnishee  has  not  appeared  in  court  and  made 
answer  as  required  by  law. 

"4.  That  their  answer  sets  up  a  defense  of  a  third  party. '* 

The  court  sustained  this  motion,  and  the  garnishee  except- 
ed. On  the  26th  of  March,  1883,  the  garnishee  filed  an 
amended  answer,  as  follows: 

"That  said  garnishee  defendant  was  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  United  States;  that  at  the  date  of  the  service  of  this  gar- 
nishment it  was  not  indebted  to  said  defendant,  J.  S.  Bailey, 
for  the  reason  that  the  said  Bailey  had  sold  and  assigned  his 
wages,  salary  earned  and  to  be  earned  by  him,  for  the  months 
of  January,  February,  March  and  April,  1883,  to  one  J.  L. 
Owen,  of  Omaha,  Nebraska,  and  had  notified  this  garnishee 
to  pay  his  salary  to  said  assignee,  who  now  claims  and  de- 
mands the  same;  that  said  garnishee  has  no  other  money  or 
property  in  its  possession,  or  under  its  control,  belonging  to 
said  Bailey,  and  knows  of  no  one  who  has.  Garnishee  says . 
that  the  said  assignee  has  not  been  made  a  party  to  this  suit, 
and  has  had  no  notice  of  the  pending  thereof.  Wherefore 
garnishee  asks  to  be  discharged  with  its  costs. 

"J.  S.  Shropshibk." 

"J.  S.  Shropshire,  being  duly  sworn,  says  that  he  is  author- 
ized to  answer  for  the  garnishee  herein;  that  he  is  familiar 
with  the  facts,  and,  from  the  nature  of  his  business  connec- 
tions with  said  garnishee,  is  more  familiar  with  the  facts 
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than  any  other  officer  or  employe;  that  he  has  read  over  tlie 
foregoing  answer  and  knows  the  contents  thereof,  and  that 
the  facts  therein  stated  are  true,  as  he  believes. 

"J.  S.  Shropshire." 

"Sworn  to  before  me  and  signed  in  my  presence  this  24th 
day  of  March,  1883.     Witness  my  hand  and  seal  notarial/ 

"George  F.  Wright, 

"Notary  Public.'' 

The  plaintiff  filed  a  motion  to  strike  this  answer  from  the 
files  for  the  following  reasons: 

"1.  That  said  matter  set  up  in  said  answer  is  immaterial, 
incompetent  and  irrelevant. 

"2.  The  garnishee  defendant  has  failed  to  appear  and  make 
answer  as  required  by  law. 

"3.  That  the  garnishee  defendant  has  not  appeared  and 
answered  the  interrogatories  to  be  propounded  to  it. 

"4.  That  the  answer  herein  on  file  is  not  a  complete  ans- 
wer to  the  interrogatories  to  be  propounded  to  it. 

"5.  That  the  assignment  set  out  in  said  answer  is  not 
claimed  to  have  been  made  prior  to  the  service  of  the  gar- 
nishment process." 

On  the  seventeenth  day  of  April,  1883,  this  motion  was 
sustained.  On  the  tenth  day  of  June,  1883,  the  plaintiff 
filed  a  motion  for  judgment  against  the  garnishee  in  the  sum 
of  $384.10,  and  the  court  ordered  "that  defendant  garnishee 
appear  in  court  by  June  12,  1883,  at  10  o'clock  a.  m.,  and 
answer,  and  upon  default  judgment  be  rendered  as  prayed." 
On  the  twenty-second  day  of  June,  judgment  was  rendered 
against  the  garnishee  for  $384.10.     The  garnishee  appeals. 

Wright  (&  Baldwin^  for  appellant. 

Lindt  cfe  Harty  for  appellee. 

Day,  Ch.  J. — I.  It  is  not  stated,  as  a  ground  of  the  motion 
to  strike  the  answer  from  the  files,  that  it  does  not  appear 
that  Shropshire  was  authorized  or  was  competent,   as   an 
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officer  or  agent,  to  answer  on  behalf  of  the  company.  The 
ground  of  the  motion  seems  to  be  that  it  is  not  competent 
for  the  garnishee  to  answer  in  writing  at  all,  but  that  it 
must  appear  in  court  and  submit  to  an  oral  examination,  and 
answer  orally  such  questions  as  may  be  propounded.  The 
Code  provides  that,  except  when  the  plaintiff  in  writing 
directs  the  sheriff  to  take  the  answer  of  the  garnishee,  he 
must  be  required  to  appear  on  the  first  day  of  the  next  term 
of  the  court  in  which  the  case  is  pending,  and  answer  such 
interrogatories  as  may  be  propounded  to  him,  or  he  will  be 
liable  to  pay  the  entire  judgment  which  the  plaintiff  eventu- 
ally obtains  against  the  defendant.  Code,  §  §  2979  and 
2980.  This  provision  cannot  apply  literally  to  the  case  of  a 
corporation  aggregate,  "an  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of  law."  Such  a 
being  can  not  come  personally  into  court  and  submit  to  an 
oral  examination.  Tlie  end  of  the  statute  must,  therefore, 
be  accomplished  in  some  other  manner.  In  our  opinion  it 
must  be  held  competent  for  such  a  corporation  to  answer  in 
writing  through  some  officer  or  agent  authorized  by  the  com- 
pany to  do  so,  and  cognizant  of  the  facts.  For  a  full  dis- 
cussion of  this  question,  see  opinion  of  the  Illinois  supreme 
court  in  Chicago^  Rock  lalaixd  cfe  Pdoifio  li'y  Co,  v.  Mason^ 
11  Bradwell,  525.  If  issue  be  taken  upon  the  answer  so 
filed,  then  the  plaintiff  may  summon  any  officer  or  agent  of 
the  company,  and  examine  him  as  a  witness. 

II.  It  is  stated,  however,  in  the  answer,  that  the  matter 
set  up  in  the  answer  is  immaterial,  incompetent  and  irrele- 
vant. The  answer,  in  substance,  sets  up  the  assignment  to 
Owen  of  the  debt  due  to  Bailey,  and  that  the  garnishee  owes 
the  debt  to  Owen  and  not  to  Bailey.  It  is  true,  it  was  held  by 
this  court  in  Whig  v.  Page,  ante,  page  87,  that  pay- 
ment to  the  assignor  of  an  open  account,  after  notice  of  the 
assignment,  is  a  good  defense  to  an  action  thereafter  institu- 
tuted  upon  the  account  by  the  assignee.  This  decision  is 
based  upon  the  peculiar  provisions  of  sections  2086   and 
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2087  of  the  Code.  But,  while  the  debtor  may  voluntarily 
pay  to  the  assignor,  and  thus  avoid  liability  to  the  assignee, 
we  think  that  he  is  not  under  obligation  to  do  so,  and  that 
the  assignor  can  not  compel  him  to  make  such  payment. 
The  answer  of  the  garnishee  simply  sets  up  a  state  of  facts 
showing  that  the  garnishee  is  not  under  legal  liability  to  the 
judgment  debtor.  This  we  think  it  is  competent  for  the 
garnishee  to  show. 

III.  A  further  ground  of  the  motion  to  strike  the  ans- 
wer from  the  files  is  that  the  assignment  set  out  in  the 
answer  is  not  claimed  to  have  been  made  prior  to  the  service 
of  the  garnishment  process.  This  ground  of  the  motion  is 
clearly  based  upon  a  misapprehension  of  the  amended  an- 
swer. It  alleges  "that  at  the  date  of  the  service  of  this  gar- 
nishment it  was  not  indebted  to  said  defendant,  J.  S.  Bailey, 
for  the  reason  that  the  said  Bailey  had  sold  and  assigned  his 
wages.-'  This  clearly  is  equivalent  to  an  allegation  that, 
when  the  attachment  was  served,  Bailey  had  assigned  his 
wages.  In  our  opinion  the  court  erred  in  striking  the  ans- 
wer of  the  garnishee  from  the  files. 

Reveesed. 


Oassady  v.  Hammer. 


1.  Taxes:  hra.nino  of  term.  An  agreement  in  a  lease'* to  pay  all  taxes 
assessed  *  *  •  daring  the  continuance  of  the  lease"  includes  special 
assessments  for  local  improvements,  such  as  for  paving  and  curbing  the 
adjacent  street 

Appeal  from  Polk  Circuit  Court. 

Monday,  December  10. 

AcrnoN  for  damages  alleged  to  have  been  sustained  by 
reason  of  the  breach  of  a  contract.     The  plaintiff  leased  to 
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the  defendant  certain  real  estate,  situated  on  Walnut  street, 
in  the  city  of  Des  Moines.  In  the  lease,  the  defendant  agreed 
"to  pay  all  the  taxes  assessed  against  the  lot,  and  improve- 
ments erected  on  it,  during  the  continuance  of  the  lease,  to- 
wit,  for  the  years  1880,  1881,  1882,  1883,  1884,  1885,  1886, 
1887,  1888,  1889."  The  city  ordered  that  the  street  be 
curbed  and  paved;  and  it  made  a  special  assessment  upon  the 
lot  to  pay  for  the  same.  The  defendant  refused  to  pay  the 
assessment,  and  the  plaintiff,  to  relieve  his  lot  from  liability, 
paid  it;  and  he  now  brings  this  action  to  recover  the  amount 
thereof  from  the  defendant.  The  plaintiff  in  his  petition  sets 
out  the  facts  substantially  as  above  stated.  The  defendant 
demurred  to  the  petition.  The  court  overruled  the  demurrer, 
and  the  defendant  electing  to  stand  on  his  demurrer,  judg- 
ment was  rendered  for  the  plaintiff.     The  defendant  appeals. 

BarcToft^  Bowen  <6  Sickmon^  for  appellant. 
Berryhill  c&  Henry ^  for  appellee. 

Adams,  J. — The  question  presented  arises  upon  the  mean- 
ing of  the  word  "taxes,"  as  used  in  the  lease.  The  defendant 
insists  that,  while  it  is  true  that  he  became  obligated  to  pay 
all  taxes,  etc.,  the  word  "taxes"  as  used  does  not  include 
special  assessments  for  local  improvements  like  the  one  in 
question.  - 

The  assessment  was  made  under  section  466  of  the  Code. 
In  that  section  the  assessment  is  denominated  a  special  tax, 
and  that  section  was  in  force  at  the  time  the  lease  was  made. 
As  tending  also  to  fix  the  meaning  of  the  word,  though  not 
perhaps  to  the  same  extent  as  the  statute,  we  may  refer  to 
the  fact  that  an  assessment  like  the  one  in  question  has  been 
called  a  tax  in  the  decisions  of  this  court.  B.  <&  Jf. 
a.  B.  Co,  V.  SjpearmaUy  12  Iowa,  112;  Morrison  v. 
JETershire,  32  Id.,  271;  City  of  Sioux  City  v.  Ind. 
School  District^  55  Id.,  150.  The  term  special  tax,  as 
denoting  an  assessment  for  a  local   improvement,  has,  we 
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think,  come  into  very  general  use,  and  is  nnderstood  by 
every  one.  We  are  aware  that  it  has  been  held  that  a  statute 
providing  for  the  exemption  of  a  certain  class  of  property 
from  taxation  does  not  exempt  from  assessment  for  local  im- 
provements*  An  exemption  from  taxation  being  an  exception, 
it  is  strictly  construed. 

The  defendant  cites  and  relies  npon  Love  v,  Howard^  6  R- 
I.,  116,  and  Municipality  No.  iS  v.  Curell^  7  La.,  203. 
Those  were  cases  where  a  lessee  agreed  to  pay  taxes,  and  it 
was  held  that  he  was  not  liable  for  a  special  assessment.  But, 
in  the  former  case,  the  assessment  was  made  under  a  statute 
enacted  subsequently  to  the  execution  of  the  lease.  In  the 
latter  case,  the  agreement  was  to  pay  taxes  annually  levied, 
and  it  was  held  that  the  parties  must  have  had  in  mind 
annual  or  general  taxes. 

The  appellant  insists  that  there  is  something  in  the  lease  in 
the  case  at  bar  tending  expressly  to  show  that  the  parties  had 
in  mind  only  annual  or  general  taxes.  It  is  said  that  the 
agreement  was  to  pay  the  taxes  "for  the  years  1880,  1881, 
&c.^'  If  this  language  stood  alone,  it  might  perhaps  be 
regarded  as  favoring  the  defendant's  position.  But  the 
agreement  was  to  pay  all  the  taxes  "assessed  during  the  con- 
tinuance of  the  lease,"  and  the  years  seem  to  be  mentioned  as 
describing  merely  the  term. 

It  is  not  unfair  to  presume  that,  as  this  property  was 

leased  to  the  defendant  before  the  street  was  improved,  the 

rent  was  graduated  somewhat  with  reference  to  the  street's 

unimproved  condition.     If  this  is  so,  the  defendant  might 

properly  enough,  and  especially  in  view  of  the  length  of  his 

lease,  agree  to  pay  any  special  tax  that  might  be  assessed; 

and,  when  he  agreed  to  pay  "all  taxes  assessed,"  it  seems  to 

us  that  it  should  be  held  that  he  intended  to  include  special 

taxes.     As  supporting  the  view  which  we  have  expressed, 

Bee  Blake  v.  Baker ^  115  Mass.,  188. 

Affirmed. 
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Tootle,  Livingston  &  Co.  v.  The  Phoenix  Ins.  Co. 

86  106  1.  Bill  of  Exoeptions:  skeleton:  identification  op  evidence. 
^  ^  In  a  skeleton  bill  of  excepiions,  it  is  necessary  for  the  judge  to  identify 

—  the  evidence  in  euch  manner  that  a  mistake  of  the  clerk  in  relation 

thereto  can  readily  be  corrected,  and  evidence  not  so  identified  will  be 

stricken  out  in  this  court  upon  motion. 

2.  Practice :  demubbeb  waived  bt  answeb.    Any  error  in  the  overrul- 
ing of  a  demurrer  to  a  petition  is  waived  by  the  filing  of  an  answer. 

Appeal  from  Woodbury  Circuit  Court. 

Monday,  December  10. 

Action  on  a  policy  of  insurance  against  loss  by  fire.  Trial 
by  jury;  verdict  and  judgment  for  plaintiff;  and  defendant 
appeals. 

E.  E.  Lewisj  for  appellant. 

Joy  cfe  Wright^  for  appellee. 

Seevers,  J. — There  was  submitted  with  the  case  a  motion 
to  strike  out  the  evidence,  because  the  same  is  not  properly 
identified  and  preserved  by  a  bill  of  exceptions. 

In  an  amended  abstract,  to  which  there  is  no  denial,  the 
bill  of  exceptions  is  set  out  in  full.  It  is  recited  therein 
that  "  the  plaintiffs,  to  maintain  the  issue  upon  their  part, 
introduced  the  following  evidence,  objections  to  which,  and 
the  rulings  of  the  court  thereon,  and  the  exceptions  of  the 
defendant  then  and  there,  are  noted  in  the  following  record 
in  said  evidence:  (here  follows  plaintiff's  evidence.)  And 
the  defendant,  to  maintain  the  issues  on  its  part,  introduced 
the  following  evidence,  the  rulings  of  the  court,  and  the  ex- 
ceptions of  the  plaintiffs  and  the  defendant  then  and  there 
made  and  appearing  in  the  course  of  such  evidence."  (Here 
follows  defendant's  evidence.)     The  bill  of  exceptions  is  a 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  363 

Tootle,  LiTingston  &  Co.  y.  The  Phoenix  Ids.  Co. 

Bkeleton  bill.  The  evidence  was  not,  at  the  time  the  bill  was 
signed,  set  out  therein,  and  it  is  only  referred  to  and  identi 
fied  in  the  manner  above  stated.  Clearly,  we  think,  the  evi- 
dence is  not  sufficiently  identified.  In  fact,  it  is  not  identi- ' 
fied  in  any  manner  whatever.  No  directions  are  given  the 
clerk  as  to  what  evidence  shall  be  inserted  in  the  bill  and 
set  out  in  the  transcript.  It  leaves  the  clerk  at  his  will  and 
pleasure  to  insert  whatever  he  may  see  proper.  The  clerk 
does  not  have  any  such  power,  but  the  trial  judge  must,  in 
some  sufficient  manner,  identify  the  evidence,  so  that  a  mis- 
take of  the  clerk  in  relation  thereto  can  be  readily  corrected. 
But  it  is  useless  to  discuss  the  question  under  consideration, 
because  it  has  been  determined  adversely  to  the  appellants  in 
Bill  et  al.  V.  Hollowaxj,  62  Iowa,  678;  WelU  v.  B.^  (7.  R, 
<&  iT.  B.  Co.y  56  Id.,  520. 

Following  these  cases,  the  motion  to  strike  out  the  evidence 
must  be  sustained.  This  being  done,  there  is  nothing  left  in 
the  record  but  the  pleadings,  instructions,  and,  possibly,  suf- 
ficient exceptions  to  the  latter. 

II.  The  defendant  demurred  to  the  petition,  and  the  de- 
murrer was  overruled.  This  action  of  the  court  is  assigned 
as  error,  but  the  defendant  waived  the  error,  if  it  was  one, 
by  answering  the  petition.  As  the  evidence  is  not  before  us, 
we  cannot  say  that  the  instructions,  conceding  that  they  were 
properly  excepted  to,  are  erroneous;  and  this  is  true  as  to  the 
instructions  refused.  Beed  v.  Masan,  14  Iowa,  541 ;  Sh&p- 
hard  V.  BrerUoriy  20  Id.,  41. 

Affibhed. 
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^_r*  Staples  v.  Plymouth  County, 

62  m 

lAJ    270 

1^     <^  1.  Board  of  Health :  power  to  bind  county  fob  matbbialb  fob  ▲ 

PE8T  house.  Under  ihe  provisions  of  chapter  151,  Acts  of  the  Eigh- 
teenth General  Assembly,  the  board  of  health  of  a  city  has  power  to 
bind  the  county  to  pay  for  materials  used  under  the  direction  of  such 
board  to  build  a  pest  house  to  prevent  the  spread  of  a  contagious  dis- 
ease; and  it  would  seem  that  the  cost  of  such  house,  being  incurred  for 
the  public  good,  could  not  be  charged  to  the  infected  person  or  peisonfi 
confined  therein. 

2.  Practice  in  Supreme  Court:  objection  too  late.  The  insuffi- 
ciency of  a  petition  in  a  law  action  cannot  for  the  first  time  be  raised  in 
this  court. 

S.  Statutes :  repeal  of  by  enactment  of  code  of  1873.  AH  public 
and  general  statutes  passed  prior  to  the  enactment  of  the  Code  of  1873, 
and  not  re-enacted,  were  repealed  thereby;  (Code  §  47;)  and  §  8,  chap- 
ter 107,  Acts  of  the  Eleventh  (General  Assembly  was  thus  repealed. 

Appeal  from,  Plymouth  District  Court, 

Monday,  December  10. 

Action  to  recover  for  the  value  of  certain  lumber  fur- 
nished by  plaintiff  upon  the  request  of  the  board  of  health 
of  the  city  of  LeMars  and  the  overseer  of  the  poor,  which 
was  used  in  building  a  pest  house  necessary  for  the  proper 
care  of  certain  persons  found  in  the  city  afflicted  with  the 
small  pox.  A  demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  standing  upon  the  petitiou,  judgment  was  ren- 
dered against  him.     He  now  appeals. 

G.  W.  Argo  and  T.  P.  Murphy y  for  appellant. 
J.  C.  Kelly y  for  appellee, 

Beoe,  J. — I.  The  petition  alleges  that  a  large  number  of 
persons  residing  in  Le  Mars  being  sick  of  small  pox,  and 
others  being  exposed  to  the  contagion,  and  the  welfare  and 
safety  of  the  people  demanding  that  they  should  be  removed 
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to  a  building  apart  from  the  other  inhabitants,  to  prevent  the 
spread  of  the  contagion,  the  board  of  health  of  the  city, 
being  nnable  to  procure  such  a  building,  proceeded  to  erect  a 
suitable  hospital,  wherein  the  small  pox  patients  should  be , 
kept  and  treated.  The  lumber  in  question  was  furnished  bjr  * 
plaintifts  upon  the  request  of  the  board  of  health  and  the 
overseer  of  the  poor,  and  used  in  erecting  the  hospital.  It  is 
shown  that  the  account  for  the  lumber  was  approved  by  the 
board  of  health,  and  presented  to  the  supervisors  of  the 
county,  and  rejected  by  them. 

The  demurrer  is  upon  the  grounds:  1.  That  the  defendant 
is  not  authorized  by  law  to  erect  hospitals,  and  cannot  be 
made  responsible  therefor.  2.  That  the  board  of  health  of 
the  city  and  the  overseer  of  the  poor  are  not  authorized  by 
law  to  bind  defendant  by  a  contract  for  the  lumber.  3. 
That  defendant  is  not  authorized  by  law  to  own  or  become 
indebted  for  hospitals  or  pest  houses.  4.  That  the  city, 
being  alone  authorized  to  erect  such  buildings,  is  liable  for 
the  cost  thereof.     No  other  grounds  of  demurrer  are  stated. 

II.  Under  chapter  151,  Acts  of  the  Eighteenth  General 
Assembly,  §  13,  the  mayor  and  aldennen  of  each  city,  or  the 
mayor  and  council  of  each  incorporated  town,  constitute  a 
board  of  health,  and  are  clothed  with  authority  prescribed  by 
the  act.  This  provision  supersedes  and  repeals  Code,  § 
625,  which  authorized  the  city  councils  to  establish  boards 
of  health.  The  authority  of  the  board  of  health  is  pre- 
scribed by  the  act,  which,  as  to  these  matters,  repeals  Code, 
§  §  415-418,  specifying  the  power  of  boards  of  health  exist- 
ing under  the  Code.  We  must,  therefore,  determine  the 
authority  of  boards  of  health  by  consulting  the  act  above 
cited.  Section  21  provides  that,  "When  any  person  coming 
from  abroad,  or  residing  in  any  city,  town,  or  township  with- 
in the  state,  shall  be  infected,  or  shall  lately  have  been 
infected,  with  small  pox  or  other  sickness  dangerous  to  the 
public  health,  the  board  of  health  of  the  city,  town,  or  town- 
ship where  said  person  may  be,  shall  make  effectual  provis- 
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ion,  in  the  manner  in  which  they  shall  judge  best,  for  the 
safety  of  the  inhabitants,  by  removing  such  sick  and  infected 
person  to  a  separate  house,  if  it  can  be  done  without  damage 
to  his  health,  and  by  providing  nurses  and  other  assistance 
and  supplies,  which  shall  be  charged  to  the  person  himself, 
his  parents,  or  other  persons  who  may  be  liable  for  his  sup- 
port, if  able;  otherwise  to  the  expense  of  the  county  to 
which  he  belongs." 

This  statute  requires  and  authorizes  the  board  of  health  to 
"make  eflfectual  provision,  in  the  manner  in  which  they  shall 
judge  best,  for  the  safety  of  the  inhabitants,  by  removing 
such  sick  and  infected  person  to  a  separate  house,"  The  law 
contemplates  the  isolation  of  infected  persons,  and  directs 
that  "eflTectual  provision"  therefor  shall  be  made  by  the 
l)oard  of  health.  Tliis  is  demanded  by  humanity  and  has 
long  been  known  to  be  the  effectual  method  of  arresting  the 
spread  of  contagion.  Public  policy  demands  that  the  spirit 
of  the  statute  shall  be  regarded  and  enforced.  The  board  of 
health  is  authorized  to  do  whatever  is  necessary  in  order  to 
make  "effectual  provisions"  for  the  isolation  of  infected  per- 
sons. Tlie  City  of  Clinton  v.  The  County  of  Clinton^ 
61  Iowa,  205.  In  order  to  isolate  the  patient,  he  may 
be  removed  to  a  separate  house.  If  no  suitable  house 
may  be  had,  or  if  a  temporary  pest  house  or  hospital  may  be 
erected  at  less  cost  than  the  rent  of  such  house,  tlie  board  of 
health,  in  the  exercise  of  wise  discretion,  may  provide  such 
temporary  building.  This  they  would  be  authorized  to  do 
in  the  exercise  of  these  general  powers  under  the  section, 
for  it  is  incidental  thereto.  They  could  not  otherwise  make 
"effectual  provision  for  the  safety  of  the  inhabitants." 

The  expense  of  providing  a  place  for  isolating  the  infected 
person  is  a  part  of  the  expense  incurred  in  rendering  "effect- 
ual provision  for  the  safety  of  the  inhabitants,"  which  the 
statute  directs  and  requires,  and,  under  the  express  lan- 
guage of  the  section  quoted,  such  expenses  are  chargeable  to 
the  county. 
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III.  It  will  be  observed  that  such  expenses  are  primarily 
chargeable  to  the  infected  person,  and  the  county  is  only 
liable  in  case  of  his  inability  to  pay  them.  The  petition 
does  not  allege  the  inability  of  the  persons  sent  to  the  hos- 
pital to  answer  for  the  expenses  incurred.  Counsel  for  de- 
fendant now  insist  that  the  petition  is  void  on  account  of 
the  absence  of  such  allegation.  But  no  such  objection  was 
raised  by  the  demurrer,  or  in  any  other  manner  made,  in 
the  district  court.     It  cannot  be  first  presented  here. 

IV.  A  question  may  arise  under  the  statute  as  to  the 
liability  of  a  solvent  infected  person  to  pay  the  expenses  of 
erecting  a  hospital  or  pest  house.  As  it  is  not  presented  in 
the  case,  we  do  not  consider  it.  We  may,  however,  suggest 
that  such  expense,  which  is  incurred  for  the  benefit  of  the 
inhabitants  of  the  city  by  providing  for  the  isolation  of  an 
uncertain  number  of  infected  persons,  would  with  diflSculty 
be  apportioned  to  such  as  would  be  liable  therefor,  if  indeed 
it  could  be  done  at  all.  Besides,  it  would  be  a  great  hard- 
ship upon  the  unfortunate  subjects  of  infection  to  impose 
upon  them  the  expense  incurred,  not  for  their  own  benefit, 
but  for  the  benefit  of  the  people.  It  would  be  quite  as  just 
to  include  in  the  estimates  of  the  cost  of  keeping  paupers 
or  the  insane  the  expenses  of  erecting  poor  houses  or  hos- 
pitals. 

V.  Counsel  for  defendant  insists  that  chapter  107,  Acts 
of  the  Eleventh  General  Assembly,  section  8,  which  author- 
izes boards  of  health  to  establish  pest  bouses  and  hospitals, 
is  not  repealed  by  chapter  151  of  the  Acts  of  the  Eighteenth 
General  Assembly,  above  referred  to,  and  is,  therefore,  still 
iii  force.  We  think  differently.  The  last  named  act  in  ex- 
press language  (§  25)  repeals  all  prior  acts  in  conflict  with  its 
provisions.  The  first  charges  the  cities  with  the  expense  of 
providing  pest  houses;  the  last,  as  we  have  seen,  holds  the 
counties  liable  therefor.  Here  is  a  direct  conflict.  The  last 
act  prevails  and  the  first  is  repealed.  But,  further  than  this, 
the  subi'ect  of  the  act  of  the  Eleventh  General  Assembly, 
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which  pertains  to  the  establishing  of  boards  of  health  and 
their  duties  and  powers,  was  revised  by  the  Code  of  1873, 
and  the  provisions  of  the  eighth  section  are  not  re-enacted. 
It  is,  therefore,  repealed.  Code,  §  47.  See  also  §  §  415- 
420,  525. 

It  is  our  conclusion  that  the  district  court  erred  in  sus- 
taining the  demurrer.  Its  judgment  is  therefore  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  har- 
mony with  this  opinion. 

Revebssd. 


Rhoadabbok  v.  The  Blaib  Town  Lot  and  Land  Co.  et  al. 

1.  Praotioe  in  Supreme  Court:  case  considered  as  made  below. 

Where,  without  objection  on  the  part  of  any  one,  the  suflBciency  of  a  pe- 
tition was  tried  below  upon  a  motion  to  strike  it  out,  instead  of  upon  a 
demurrer,  and  the  cause  is  in  the  same  way  presented  here  on  appeal,  it 
will  be  considered  as  presented,  and  tried  upon  its  merits. 

2.  :  theoretical  akd  contihgent  questions  not  considered. 

Where  the  granting  of  an  order  was  premature,  on  account  of  the  pend- 
ency of  another  cause  between  the  parties,  the  determination  of  which 
in  api>ellee*s  favor  would  have  rendered  the  order  right,  and  it  did  not 
appear  whether  that  cause  had  been  tried  or  not  at  the  time  of  the  ap- 
peal, held  that  this  court  could  not  say  that  appellant  was  prejudiced  by 
the  issuance  and  execution  of  the  order,  and  that  it  would  not  reverse 
the  cause  without  a  showing  of  prcijudice. 

Appeal  from,  Ho/rriaon  District  Court. 
Monday,  Deoembeb  10. 

This  is  an  action  to  recover  damages  occasioned,  as  it  is  al- 
leged, by  an  unlawful,  wrongful  and  malicious  removal  of 
the  plaintiff  and  his  family  from  certain  real  estate.  The  de- 
fendants moved  to  strike  out  certain  paragraphs  from  the 
petition  as  irrelevant  and  redundant,  indefinite  and  uncertain, 
and  as  being  mere  conclusions  of  law.  The  motion  was  sus- 
tained, and  the  plaintiff  appeals. 
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Jno.  H,  Keatley  and  J.  0.  Rhoadaheck^  for  appellaats. 
N.  D.  Parkhurst^  for  appellee. 

RoTHROCK,  J. — The  material  facts  set  forth  in  the  petition, 
briefly  stated,  are  as  follows: 

In  1870,  the  plaintiff  entered  and  filed  his  application  for 
pre-emption  of  the  land  in  controversy.  In  1880,  a  decree 
was  rendered  in  the  district  court  of  Harrison  county,  in 
favor  of  the  Blair  Town  Lot  and  Land  Company,  to  the  effect 
that  the  plaintiff  had  no  right  or  title  to  the  land.  The  plaint- 
iff appealed  from  this  decree  to  this  court,  and  afterwards 
withdrew  his  appeal.  On  November  24,  1881,  the  plaintiff 
filed  his  petition  in  the  court  below,  claiming  that,  under  the 
occupying  claimant  law,  he  was  entitled  to  the  value  of  cer- 
tain improvements  put  upon  the  land,  to  the  amount  of 
$1400. 

On  the  sixth  day  of  May,  1882,  the  Blair  Town  Lot  and 
Land  Company  caused  a  writ  of  removal  to  issue  from  the 
district  court  of  Harrison  county,  and  the  same  was  placed  in 
the  hands  of  the  defendant,  Middleton,  who  was  sheriff  of 
the  county,  and  the  plaintiff  and  his  family  were  by  virtue  of 
said  writ  removed  from  the  land. 

It  is  charged  that  the  writ  was  obtained  maliciously,  that 
it  was  an  abuse  of  the  process  of  the  court,  that  it  was  illegal 
and  fraudulent,  and  that  defendants  well  knew  at  that  time 
that  "plaintiff  had  filed  his  petition  in  said  district  court,  de- 
manding payment  for  his  improvements  upon  said  land  under 
the  occupying  claimant  law,"  and  that  defendants  took  pos- 
session of  the  land  and  refused  to  pay  the  plaintiff  for  his 
improvements. 

Damages  are  claimed  in  the  sum  of  $5,000,  and  a  writ  of 
possession  is  asked,  that  plaintiff  may  be  reinstated  in  the 
possession  of  the  premises.  By  an  amendment  to  the  peti- 
tion, $3,000  is  claimed  as  exemplary  damages. 

The  defendant  moved  to  strike  out  from  the  petition  and 
Vol.  LXII— 24 
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amendment  thereto  "all  that  part  thereof  set  out  in  para- 
graphs from  one  to  twelve  inclusive."  These  paragraphs  em- 
brace the  whole  of  the  petition,  including  the  prayer  for 
relief,  and  leave  nothing  in  the  petition  but  its  title.  The 
eflfect  of  the  ruling  of  the  district  court  in  sustaining  the 
motion  was,  therefore,  the  same  as  if  the  paper  attacking  the 
petition  had  been  a  demurrer,  upon  the  ground  that  the  facts 
stated  did  not  entitle  plaintiff  to  the  relief  demanded.  And 
the  petition  should  have  been  attacked  by  demurrer  and  not 
by  motion.  But,  as  the  parties  have  not  presented  this  ques- 
tion of  practice,  but  have  argued  the  case  upon  the  sufficiency 
of  the  petition  to  maintain  an  action,  we  will  determine  it 
upon  its  merits. 

"We  think  that  the  petition  does  not  show  a  cause  of  ac- 
tion. Upon  its  face  it  shows  that  the  defendant,  the  Blair 
Town  Lot  and  Land  Company,  was  entitled  to  a  writ  of  re- 
moval, but  for  the  petition  under  the  occupying  claimant  law. 
It  is  not  shown  what  if  any  disposition  has  been  made  of 
that  claim.  It  is  not  stated  that  it  is  still  pending  and  un- 
determined. For  all  that  does  appear,  it  may  have  been 
determined  against  the  plaintiff.  Again,  if  the  writ  was  im- 
properly issued,  a  motion  to  recall  the  same  and  reinstate  the 
plaintiff  in  possession  would  have  been,  to  say  the  least,  a 
proper  proceeding.  And,  in  a  trial  of  the  plaintiff's  claim 
for  improvements,  if  it  is  still  pending,  all  questions  as  to 
rents,  use  and  occupation  may  be  determined. 

AFFmiCBD. 
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Stebveb  V.  The  Illinois  Cbntbal  E't  Co. 

1.  Contract:  illegal:  executed:  pakties  equally  guilty.  Parties 
equidly  at  fault,  or  equally  violators  of  law,  can  have  no  remedy  against 
each  other  based  upon  contracts  or  transactions  which  are  esteemed  un- 
lawful. It  was  accordingly  held  that,  where  the  agent  of  a  railway  com- 
pany, in  violation  of  chapter  68,  Acts  of  the  Fifteenth  General  As- 
sembly, collected  from  himself,  as  a  shipper  of  goods,  a  rate  of  freight 
in  excess  of  that  provided  by  law,  and  paid  the  same  over  to  the  com- 
pany, he  was,  equally  with  the  company,  a  violator  of  the  law,  and  that 
he  could  not  recover  from  the  company  the  penalty  provided  in  said  act 
for  such  illegal  charges.  To  be  ''equally  guilty''  in  such  a  case  does  not 
imply  the  same  degree  of  guilt,  nor  guilt  subjecting  the  wrong  doers  to 
the  same  punishment,  but  only  that  both  should  be  in  fact  partakers  of 
the  guilt. 

Appeal  from  Sac  Ci/rouit  GovH. 

Tuesday,  December  11. 

Action  under  chapter  68,  Acts  of  the  Fifteenth  General 
Assembly,  to  recover  the  penalty  therein  provided  for  illegal 
charges  paid  by  •plaintiff  to  defendant  on  account  of  goods 
transported  upon  its  railroad.  The  cause  was  tried  to  the 
court  without  a  jury,  and,  upon  facts  found,  judgment  was 
rendered  for  plaintiff.  Defendant  appeals.  The  facts  of  the 
case  are  fully  stated  in  the  opinion. 

J.  F.  DuiicQinby  for  appellant. 

Charles  D.  Goldsmith  and  Wright  Gv/mmins  &  Wright^ 
for  appellee. 

Beck,  J. — I.  In  the  thirteenth  cbunt  of  defendant's  answer, 
it  pleaded  the  following  defense.  "Further  answering,  de- 
fendant says^  that  during  all  the  time  for  which  plaintiff  claims 
over-charges  he  was  the  station  agent  of  defendant,  and  was 
employed  by  the  month  as  such  station  agent,  and  that,  among 
other  duties,  it  was  his  special  duty  to  collect  freight  and  pas- 
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senger  charges  at  Alta,  a  station  on  defendant's  line  of  road, 
and  this  suit  is  brought  to  recover  back  over-charges  nnder 
chapter  68,  Acts  of  the  Fifteenth  General  Assembly  of  Iowa, 
and  the  amounts  claimed  are  all  for  alleged  over-charges  under 
that  law,  on  goods  shipped  by  and  to  plaintiff  while  such  sta- 
tion agent,  and  that  if  any  of  the  charges  complained  of  were 
over-charges  collected  by  said  plaintiff  while  agent  of  defend- 
ant, in  violation  of  said  law,  and  such  chaiges  were  charged 
by  said  plaintiff  in  violation  of  said  law,  and  said  charges 
were  demanded  by  said  plaintiff  in  violation  of  said  law,  and 
said  plaintiff,  as  such  agent,  was  the  agent  of  a  corporation 
operating  a  line  of  railroad  within  this  state,  and  the  collec- 
tion, receipt,  demand  for  and  charging  of  said  sum  claimed 
by  plaintiff,  is  so  charged,  collected,  received  or  demanded  in 
violation  of  said  law  as  claimed  by  plaintiff,  was  done  by 
plaintiff  as  agent  of  said  corporation,  this  defendant,  and  the 
doing  of  the  said  several  acts,  and  of  each  of  said  several  acts  so 
done  by  plaintiff,  was  a  criminal  act,  and  each  of  said  acts 
were  criminal  acts,  and  subjected  plaintiff  to  fine  or  imprison- 
ment for  each  of  the  several  violations  of  sa^d  law  at  the  dis- 
cretion of  the  court,  as  provided  by  section  1 1  of  said  chapter 
68  aforesaid,  whereupon  defendant  says  that  the  plaintiff  is 
estopped  from  recovering  back  any  portion  of  said  over- 
charges, if  any.  so  as  aforesaid  made  by  him  as  agent  of  said 
corporation,  defendant,  criminally,  and  by  said  act  made  a 
misdemeanor  and  punishable  as  aforesaid  by  fine  or  imprison- 
ment." As  the  conclusions  we  reach  upon  the  defense  thus 
pleaded  are  decisive  of  the  case,  other  allegations  of  the  an- 
swer need  not  be  recited.  The  circuit  court  found  the  facts 
applicable  to  this  branch  of  the  case  in  the  following  language: 
"The  court  further  finds  that,  during  all  the  time  for  which 
plaintiff  claims  over  charges  herein,  he  was  the  station  agent 
of  defendant  at  Alta  station,  employed  by  the  month  as  such 
agent,  and  that  among  other  duties  it  was  his  special  duty  to 
collect  freight  and  passenger  charges  at  said  station  on  de- 
fendant's line  of  road;  that  this  action  is  brought  to  recover 
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over-charges  under  chapter  68  of  the  Acts  of  the  Fifteenth 
General  Assembly  of  Iowa;  that  the  amounts  claimed  are 
all  for  over-charges  under  that  law,  for  goods  shipped  by  and 
to  plaintiff  while  he  was  acting  as  such  agent,  and  that  all  of 
such  over-charges  were  paid  over  by  said  plaintiff,  while  act- 
ing as  the  agent  of  defendant,  to  defendant." 

The  circuit  court's  conclusion  of  law  upon  the  facts  thus 
found  is  expressed  by  the  record  as  follows:  "Upon  the  sixth 
finding  of  fact  the  court  finds  the  legal  conclusion  that,  upon 
the  facts  therein  found,  the  acts  of  the  plaintiff  in  collecting 
and  remitting  such  charges  against  himself,  while  acting  in 
the  capacity  of  agent  for  the  defendant,  did  not  render  him 
criminally  liable  under  the  provisions  of  section  11  of  chap- 
ter 68  of  the  laws  of  the  Fifteenth  General  Assembly,  and 
the  court  further  finds  this  conclusion  on  said  finding  of  fact, 
that  plaintiff  by  reason  of  facts  so  found  is  not  estopped  from 
recovering  back  all  or  any  part  of  the  over-charges  claimed 
for  herein."  There  is  no  ground  for  disturbing  the  finding 
of  facts  as  above  set  out. 

11.  The  question  for  our  determination,  which  In  our  view 
is  decisive  of  the  case,  is  this:  Does  the  doctrine  of  parde- 
1.  coktbact:  lictum  defeat  recovery  by  plaintiff  in  this  action? 
ecufed  :*par-  Under  this  familiar  doctrine,  parties  equally  in 
guilty.  fault,  or  equally  violators  of  law,  can  have  no  rem- 

edy against  each  other  based  upon  contracts  or  transactions 
which  are  esteemed  unlawful.  Thus,  where  one  has  paid 
money  to  the  other,  when  such  payment  was  unlawfully  made 
or  executed,  the  party  making  it  cannot  maintain  an  action 
to  recover  it  back.  The  law  provides  no  remedy  for  one  who 
bases  his  claims  to  recover  upon  the  violations  of  its  pro- 
visions. Chapter  68,  Acts  of  the  Fifteenth  General  Assem- 
bly, provided  for  the  maximum  rates  of  charges  for  the  trans- 
portation of  persons  and  property  by  the  railroads  of  the 
state.  Section  11  declares  that  "any  oflScer,  agent  or  em- 
ploye of  any  railroad  company,  person  or  corporation,  operat- 
ing a  line  of  railroad  within  the  state,  who  shall  violate,  or 
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be  a  party  to  the  violation  of,  any  of  the  provisions  of  this 
act,  or  be  instrumental  therein,  shall  be  guilty  of  a  misde- 
meanor," and  shall  be  punished  by  fine  and  imprisonment, 
and  that  "any  person,  corporation  or  railroad  company  operat- 
ing a  railroad  within  the  state,  authorizing,  directing,  caus- 
ing, permitting  or  allowing  any  violations  of  the  act  by  any 
oflScer,  agent  or  employe,  shall  forfeit  and  pay  to  the  person 
injured  five  times  the  amount,  compensation  or  charge 
illegally  taken  or  demanded,  or  five  times  the  amount  of  the 
damages  caused." 

Upon  this  act  plaiutiiBf  seeks  to  recover  in  this  action,  which 
is  founded  on  the  payment  by  plaintiff,  and  the  exaction  and 
receipt  by  defendant,  of  illegal  charges  for  the  transportation 
of  property.  The  plaintiff,  as  agent  of  defendant  in  receiving 
illegal  charges,  was  guilty  of  a  misdemeanor.  The  defend- 
ant as  a  corporation,  in  requesting  and  exacting  the  payment 
of  the  charges,  was  guilty  of  a  violation  of  law,  and  sub- 
jected to  a  penalty  therefor.  The  diflerence  in  the  punish- 
ment to  be  inflicted  upon  the  agent  and  the  corporation  is  ac- 
counted for  by  the  fact  that  offenses  committed  by  corpora- 
tions cannot  be  punished  by  imprisonment.  The  doctrine  of 
par  delictttm  is  not  modified  by  the  degree  of  guilt  of  the 
violators  of  the  law,  or  the  turpitude  of  the  offense.  Nor  does 
it  have  respect  to  the  punishment  inflicted.  When,  therefore, 
the  expression  is  used  that  the  parties  shall  be  equally  guilty 
in  order  to  demand  its  application,  the  thought  is  conveyed 
that  each  party  must  be  guilty  of  the  violation  of  law.  Of  the 
guilt  of  the  defendant  there  can  be  no  question.  Does  plaint- 
iff share  in  the  guilt  of  violating  the  law?  The  facts  are 
these.  Plaintiff  as  agent  of  defendant  received  illegal  charges 
from  himself,  and  paid  the  same  to  defendant.  He  occupied 
a  double  position.  He  was  agent  of  defendant  and  an  in- 
dividual shipper.  It  is  insisted  that  he  paid  the  money  to 
defendant  as  a  shipper.  Let  this  be  admitted.  But  to  whom 
did  he  pay  it?  To  himself  as  agent.  The  charges  first  went 
into  his  hands  as  agent,  and  as  agent  he  paid  them  to  defend- 
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ant.  In  receiving  the  illegal  charges  as  agent  he  violated  the 
law.  He  cannot  shield  himself  from  the  consequence  thereof 
by  insisting  that  any  of  his  acts  in  respect  to  the  charges, 
were  individual  transactions.  The  law  has  no  respect  to  the 
relations  of  one  who  violates  its  provisions,  and  it  will  not 
make  curious  distinctions  in  order  to  relieve  a  law  breakei 
from  the  consequences  of  his  act.  It  will  not  enquire  whether 
the  act  was  done  as  an  agent  or  as  an  individual.  Guilt  fol- 
lows the  purpose  to  violate  the  law.  The  animus  determines 
guilt,  and  it  does  not  depend  upon  the  relations  of  the  indi- 
vidual. 

III.  It  is  insisted  that  defendant  and  plaintiff  in  the  trans- 
action were  independent  actors;  that  defendant  was  the  op- 
pressor, and  plaintiff  the  subject  of  oppression,  and  that,  in 
the  language  of  Lord  Ellenborough,  {Smith  v.  Cvff^  6  M.  & 
S.,  160,)  the  defendant  held  the  rod  and  plaintiff  bowed  to  it. 
This  would  all  be  quite  true  were  the  fact  of  agency  out  of 
the  way.  But  as  agent  plaintiff  acted  in  receiving  and  re- 
mitting the  illegal  charges;  he  was  himself  the  instrument  of 
whatever  oppression  there  is  in  the  case;  he  held  with  his 
own  hand  the  rod  with  which  he  chastised  himself.  His  act 
was  of  the  character  of  the  act  of  the  felo  de  se,  who  com- 
mits the  crime  of  murder  upon  himself.  The  law  will  give 
him  no  remedy  based  upon  his  offense. 

IV.  It  is  argued  that,  as  the  statute  was  intended  for  the 
protection  of  shippers  of  goods  by  railways,  and  in  the  public 
interest,  it  ought  to  be  enforced  in  this  case.  But  the  plaint- 
tiff,  by  his  violation  of  the  statute,  as  we  have  seen,  cannot 
have  its  protection;  and  the  public  interest  does  not  require 
that  a  law  breaker  shall  receive  benefits  through  his  own 
offense. 

V.  Finally,  the  plaintiff  cannot  make  out  his  case,  ex- 
cept through  the  medium  of  the  transaction  wherein  the 
illegal  charges  were  paid  and  received,  in  which  he  was  a 
party  to  the  violation  of  the  statute.  Under  these  circum- 
stances, the  law  will  give  him  no  remedy.     Broom's    Legal 
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Maxims,  •692.  We  reach  the  satisfactory  conclusion  that, 
upon  the  facts  as  found  by  the  circuit  court,  plaintiff  is 
not  entitled  to  recover  in  this  action.  The  judgment  ap- 
pealed from  is  therefore 

Revebsed. 


MrroHELL  V.  Donahey  et  al. 

1.  Promissory  Note:  fraud  and  consfibacy  in  obtaining  sign  a- 

TUBE  OF  MAKEB.  Where  plsuntiff  waa  prosecutiog  a  salt  for  damages 
against  two  defendants  for  fraad  in  imposing  upon  and  selling  to  him  a 
worthless  patent  right,  and,  pending  the  suit,  plaintifiTs  attorneys  entered 
into  an  agreement  with  one  of  the  defendants,  whereby  he,  while  pre- 
tending to  be  a  defendant,  was  to  assist  in  the  prosecution  of  the  suit, 
and  was  to  share  the  amount  which  should  be  recovered,  and,  under 
such  arrangement,  said  defendant  betrayed  his  co-defendant  into  execu- 
ting with  hJTn  a  joint  promissory  note  to  plaintiff  in  settlement  of  the 
suit,  Jteld  that  plaintiff,  if  he  knew  at  the  time  of  the  conspiracy  by 
which  the  note  was  procured,  or  afterwards  knowingly  ratified  it,  could 
not  profit  by  the  transaction,  and  could  not  recover  on  the  note  as 
against  the  betrayed  defendant. 

2.   :  :  FRAUD  OF   ATTORNEY  AS  AFFECTING  CLIENT.      In  SUch 

case,  if  plaintiff  was  innocent  of  the  fraud  and  conspiracy  practiced  by 
his  attorneys,  he  would  not  be  bound  thereby,  and  ho  would  be  entitled 
to  recover  upon  the  note  as  against  both  defendants,  unless  it  should  be 
shown  that  the  suit,  in  settlement  of  which  the  note  was  given,  was 
founded  upon  no  valid  claim,  and  that  the  note  was  thus  without  consid- 
eration. 

Appeal  from  Washington  Circuit  Court, 

Tuesday,  Decembeb  11. 

This  is  an  action  upon  a  promissory  note.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal.  The  facts  of  the  case  appear  in  the 
opinion. 

H.  i&  W.  Schqfield  and  A.  R.  Dewey ^  for  appellants. 

J.  F.  JSrowriy  for  appellee. 
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■    ■   ■        .  » 

EoTHBOCK,  J. — I.  The  note  in  suit  is  negotiable  in  form, 
and  was  executed  by  the  defendants  to  the  plaintiff  on  the 
1.PBOMI880RY  29th  daj  of  November,  1880.     It  is  in  the  sum 

now :  fraud  "^  ' 

S?in^St£ta?'  of  $600,  with  interest  at  ten  per  cent.,  and  paj- 
S^nSKrf^  able  in  one  year  from  its  date.  The  defendants 
admitted  the  execution  of  the  note.  The  defendant,  Dona- 
hey, by  his  answer  charged  that  as  to  him  the  note  was  with- 
out consideration,  and  was  obtained  by  fraud  and  a  conspiracy 
entered  into  and  earned  on  by  the  plaintiff  and  his  attor- 
neys, and  the  defendant.  Dean. 

It  appears  from  the  answer  of  both  defendants,  and  the 
reply  of  the  plaintiff,  that,  prior  to  1880,  the  defendant, 
Dean,  claimed  to  be  the  proprietor  of  a  patent  "hog  cholera" 
medicine,  and  that  a  partnership  was  formed  to  buy  of  Dean 
the  right  to  make  and  sell  the  medicine  in  this  state.  The 
plaintiff  and  defendant,  Donahey,  were  members  of  this 
partnership.  In  forming  the  partnership,  plaintiff  gave  his 
negotiable  promissory  notes  to  Dean  for  $750.  Dean  nego- 
tiated these  notes,  and  plaintiff  was  compelled  to  pay  them. 
He  brought  a  suit  agisiinst  Dean  and  Donahey,  in  which  he 
claimed  that  the  patent  right  was  a  worthless  fraud,  and  that, 
while  Donahey  pretended  that  he  was  entering  the  partner- 
ship, he  did  not  really  do  so,  but  was  in  a  partnership  or  con- 
spiracy with  Dean  to  cheat  the  plaintiff,  and  that  he  received 
part  of  the  $750  of  which  the  plaintiff  was  defrauded.  He 
commenced  a  suit  against  Dean  and  Donahey  to  recover  for 
the  alleged  fraud.  The  note  now  in  suit  was  given  in  a  set- 
tlement and  compromise  of  that  action.  It  seems  to  be 
tacitly  conceded  that  the  patent  right  was  a  fraud.  At 
least,  it  was  not  claimed  to  be  otherwise  by  the  parties  in 
this  action.  Donahey  claims  that  while  that  suit  was  pend- 
ing a  corrupt  agreement  was  entered  into  between  the  plain- 
tiff and  his  attorneys  as  one  party,  and  Dean  as  the  other 
party,  by  which  Dean  was  released  from  all  liability  to  the 
plaintiff,  and  was  to  receive  a  part  of  the  amount  which 
should  be  recovered  of  Donahey,  in  consideration  that  he 
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(Dean)  would  assist  the  plaintiff  to  recover  of  Donahey,  and 
that  this  contract  was  carried  out,  and  that  Dean  did  aid  and 
assist  the  plaintiff  in  obtaining  evidence.  Donahey  further 
claims  that  this  agreement  was  unknown  to  him,  and  that  the 
suit  was  prosecuted  by  the  aid  of  Dean  until  a  jury  was  em- 
paneled to  try  the  same,  when  he  was  induced  by  Dean  and 
j)laintifi^s  attorneys  to  sign  the  note. 

Dean  admits  that  an  agreement  or  contract  was  entered 
into  between  himself  and  plaintiff  and  his  attorneys,  in  sub- 
stance the  same  as  that  claimed  by  Donahey.  The  plaintiff 
denies  that  he  entered  into  any  such  contract  as  that  alleged 
by  the  defendants. 

It  will  thus  be  seen  that  the  parties  complain  of  each 
other  for  fraud,  from  the  commencement  of  the  dealings 
between  them  up  to  the  execution  of  the  note  in  suit.  In 
the  first  suit  the  plaintiff  claimed  that  the  defendants 
defrauded  him  of  $750,  and  in  this  suit  the  defendants  claim 
that  the  plaintiff  was  a  party  to  a  corrupt  and  fraudulent 
agreement,  by  which  Donahey  was  induced  to  execute  the  note, 
supposing  that  Dean  was  also  liable  thereon,  when,  instead 
of  being  liable,  he  was  to  receive  part  of  the  "plunder,'*  as 
Dean  in  his  testimony  designated  it. 

The  original  suit  was  compromised  in  November,  1880. 
The  defendants  introduced  in  evidence  on  the  trial  in  the 
circuit  court  the  following  written  instrument: 

"J AS.  E.  Mitchell 

V. 

M.  P.  Donahey, 
Chas.  Dean. 


In  District  Court  of  Jefferson  County, 
Iowa,  on  Change  of  Venue  from 
Washington  County. 


"It  is  hereby  agreed  that  the  defendant.  Dean,  is  hereby 
released  from  any  claim  which  the  plaintiff  may  have  against 
him  in  this  cause,  and  for  a  valuable  and  good  consideration 
he  hereby  transfers  to  Dean  thirty  per  cent  of  whatever 
judgment  is  finally  recovered.     This  July  1,  1880. 

"J AS.  R.  Mitchell, 
"By  McJuNKiN  &  Hjenderson,  his  Attorneys." 
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They  also  introdnced  in  evidence  the  following  written 
instrument: 

"Mitchell  ) 

V.  \ 

DOHAKEY  et  al.    ) 

"Whatever  contract  my  attorneys,  Mc  Junkin  &  Hender- 
son, have  made  with  parties  relative  to  an  interest  in  this 
judgment,  I  hereby  ratify  and  affirm. 

"Jas.  E.  Mitchell." 

These  instruments  were  placed  in  the  hands  of  one  Burris, 
to  hold  for  the  parties. 

There  was  evidence  to  the  effect  that  the  signature  to  the 
last  above  instrument  was  the  genuine  signature  of  Mitchell. 
One  witness  testified  in  reference  thereto  as  follows:  "I 
judge  it  is  Mitchell's  signature.  I  am  acquainted  with  his 
signature."  There  was  other  evidence  to  the  effect  that, 
when  the  compromise  and  settlement  of  the  action  was  made 
by  giving  the  note  in  suit,  this  original  agreement,  by  which 
thirty  per  cent  was  to  go  to  Dean,  was  modified  so  that  Dean 
was  to  receive  $50  and  be  discharged,  and  that  the  reason  of 
the  change  was  that  the  original  agreement  would  only  be 
operative  in  case  judgment  was  recovered.  It  also  appears 
that  Donahey  had  no  knowledge  of  any  of  these  agreements 
and  negotiations  until  after  the  note  in  suit  was  given. 

Now,  while  it  is  true  that  the  plaintiff  in  his  testimony 
denies  that  he  had  any  knowledge  of  the  contract  with  Dean  for 
thirty  per  cent,  and  denies  that  he  had  any  knowledge  of 
the  subsequent  modification  of  that  instrument,  he  does  not 
deny  that  he  executed  the  last  above  paper,  being  a  ratifica- 
tion of  the  acts  of  his  attorneys.  That  paper  had  reference 
to  some  persons  who  were  to  have  an  interest  in  the  judg- 
ment, should  a  judgment  be  recovered.  It  does  not  appear 
that  any  contract  had  been  made  to  which  this  ratifying 
instrument  coul9  have  reference,  except  the  thirty  per  cent 
contract  with  Dean. 

The  court  instructed   the  jury  that,  under  the  pleadings 
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and  evidence,  the  plaintiff  was  entitled  to  a  verdict  against 
both  of  the  defendants  for  the  full  amount  of  the  note. 

The  question  to  be  determined  is  whether  this  instruc- 
tion was  correct.  And  the  first  inquiry  is:  Suppose  the 
plaintiff  knew  of  the  use  which  it  is  claimed  was  made  of 
Dean  by  plaintiff's  attorneys,  would  that  be  any  defense  to 
the  action?.  We  are  very  clearly  of  the  opinion  that  it 
would  have  been  a  complete  defense.  The  original  action 
was  not  a  joint  action.  If  the  plaintiff  had  dismissed  it  as 
to  Dean,  he  would  have  had  the  undoubted  right  to  employ 
him  in  aiding  in  the  prosecution  of  the  suit  by  all  honorable 
means.  But  Dean  was  retained  as  a  party  defendant  to  the 
end  of  the  litigation,  and  he  was  required  to  sign  the  note 
which  was  the  consummation  of  the  compromise,  and  he  was 
to  receive  a  part  of  the  proceeds  when  cellected,  and  was  not 
to  pay  any  part  of  it.  Such  a  transaction  ought  not  to  be 
sustained.  The  plaintiff  cannot  be  allowed  to  use  Dean  as 
an  instrument  to  compromise  the  suit  with  Donahey,  and 
reward  Dean  for  his  services  in  that  behalf,  and  at  the  same 
time  pretend  to  be  holding  Dean  as  also  liable  to  him.  The 
relations  between  Dean  and  Donahey  in  that  suit  were  entire- 
ly changed  by  Dean's  employment  by  the  plaintiff.  But  this 
change  was  made  without  Donahey's  knowledge,  and  he 
made  the  settlement,  being  in  part,  at  least,  influenced  there- 
to by  Dean,  and  supposing  their  interests  to  be  identical.  It 
is  scarcely  necessary  to  say  that  a  contract  obtained  by  such 
means  is  against  good  morals,  and  void,  and  ought  not  to  be 
enforced.  It  was  Donahey's  right  to  expect  the  utmost  good 
faith  and  fairness  from  Dean,  his  co-defendant  in  that  action; 
and,  if  the  plaintiff  used  Dean  to  betray  Donahey,  he  ought 
not  to  be  allowed  to  profit  by  such  a  transaction. 

We  do  not  say  that  the  plaintiff  knew  of  the  means  which 
were  used  by  his  attorneys  to  effect  the  settlement,  and  he 
may  have  signed  the  ratifying  instrument  without  a  knowl- 
edge that  anything  unfair  or  fraudulent  had  taken  place 
between  his  attorneys  and  Dean.     But  we  think  all  these 
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questions  shonld  have  been  submitted  to  the  jury.  The  jury 
should  have  been  permitted  to  pass  upon  the  question  as  to 
whether  the  plaintiff  was  a  party  to  the  betrayal  of  Donahey 
l)y  Dean,  or  whether,  with  knowledge  of  the  corrupt  and 
immoral  contract,  he  ratified  it,  by  signing  the  ratifying 
instrument,  if  he  did  sign  it. 

11.  But  appellants'  counsel  claim  that  "the  bringing  of 
this  action  upon  the  note  obtained  by  the  fraudulent  acts  of 

2 his  attorneys  and  his  agent  is  itself  a  ratification 

tSS?/ifi-  ^f  these  fraudulent  acts."  It  is  without  doubt 
fecting  client.  ^  ratification  of  the  compromise  of  the  suit,  be- 
cause  it  is  an  attempt  to  enforce  the  payment  of  the  note 
given  in  settlement  of  the  suit.  But,  if  the  plaintiff  did  not 
know  the  means  used  to  accomplish  the  settlement,  and  took 
the  note,  honestly  supposing  that  it  was  a  fair  and  just  com- 
promise of  the  claim  "he  was  pressing  against  the  defendants, 
we  do  not  think  all  of  the  consequences  attendant  upon  an 
immoral  and  void  contract  should  be  visited  upon  him.  He 
did  not  employ  counsel  for  any  such  purposes. 

In  Parsons  on  Contracts,  Vol.  1,  73,  it  is  said:  "A  prin- 
cipal is  liable  for  the  fraud  or  misconduct  of  his  agent,  so 
far  that,  on  the  one  hand,  he  can  not  take  any  benefit  from 
any  misrepresentation  fraudulently  made  by  his  agent, 
although  the  principal  was  ignorant  and  innocent  of  the 
fraud,  and,  on  the  other  hand,  if  the  party  dealing  with  the  agent 
suffer  from  such  fraud,  the  principal  is  bound  to  make  him 
compensation  for  the  injury  so  sustained;  and  this,  although 
the  principal  be  innocent,  provided  the  agent  acted  in  the 
matter  as  his  agent  and  distinctly  within  the  line  of  the 
business  entnisted  to  him." 

These  rules  are  surely  a  correct  statement  of  the  law. 
Applying  them  to  the  point  now  under  consideration,  what 
are  the  rights  of  the  parties?  If  the  plaintiff  was  innocent, 
and  if  he  had  no  agency  in  the  immoral  contract,  can  it  be 
held  that  he  should  suffer  the  loss  of  any  claim  he  had 
against  the  defendants  in  the  original  action?     We  know  of 
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no  rule  of  law  that  imposes  any  such  hardship.  No  turpi- 
tude  attaches  to  him  by  seeking  to  enforce  the  payment  of 
the  note.  All  that  can  fairly  be  claimed  is,  that  he  shall  not 
be  permitted,  by  adopting  the  compromise  and  settlement, 
to  defraud  the  defendants,  by  compelling  them  to  pay  a 
claim  which  in  justice  they  ought  not  to  pay.  In  the 
language  above  quoted,  "if  the  party  dealing  with  the  agent 
suffer  by  such  fraud,  the  principal  is  bound  to  make  him  com- 
pensation for  the  injury  so  sustained."  It  was,  therefore, 
incumbent  upon  the  defendants  to  show  tliat  they  were  in- 
jured by  giving  the  note.  To  make  tliis  appear,  they  should 
have  shown  that  the  claim  made  by  the  plaintiff  in  the  orig- 
inal action  was  without  merit  in  law  and  fact,  and  that  the 
note  was,  therefore,  witliout  consideration.  They  did  not 
attempt  to  make  such  proof. 

If  this  were  the  only  question  in  the  case,  we  would  affirm 
it  without  hesitation.  But  as  we  think  there  was  sufficient 
evidence  to  submit  to  the  jury  the  question  as  to  the  actual 
participation  of  the  plaintiff  in  a  grossly  immoral  transac- 
tion, the  judgment  of  the  circuit  court  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Revebskd. 


«B    383 
80    749' 


BtJLLARD  V.  The  Des  Moines  &  Ft.  Dodge  R'r  Co.  et  al. 

1.  Des  Moines  Biver  Grant :  lands  above  the  raccoon  fork  :  title 
BY  PRE-EMPTION.  Under  the  various  resolutions  and  acts  of  congfi'ess, 
instructions  of  the  commissioner  of  the  j^eneral  land  office,  and  judicial 
decisions,  referred  to  in  the  opinion,  the  lands  in  the  odd  numbered  sec- 
tions above  the  Raccoon  Fork  of  the  Des  Moines  river,  at  one  lime  sup- 
posed to  be  included  in  the  Des  Moines  river  grant,  held  not  to  have 
been  subject  to  pre-emption  in  May,  1862,  and  that  the  title  of  plaintiffs 
to  the  lands  in  controversy,  being  based  upon  such  pre-emption,  could 
not  be  sustained. 
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Appeal  from  HumioU  District  Court, 

Tuesday,  December  11. 

The  main  object  of  this  action  is  to  determine  the  title 
and  ownership  of  certain  land  described  in  the  pleadings. 
There  was  a  trial  before  the  court,  and  judgment  for  the 
defendants.     The  plaintiff  appeals. 

Edwa/rd  F.  Bullard^  pro  se. 

J.  F.  Duncomi^  for  aj^pellee. 

Seevers,  J. — The  plaintiff  claims  title  to  the  land  in  con- 
troversy under  certain  pre-emptions  made  by  Biclmell,  Bots- 
ford  and  Rose  in  May,  1861,  the  payment  of  purchase  money 
to  the  United  States  in  July,  1867,  and  the  issuance  of 
patents  therefor  in  1869.  The  defendants  claim  that  the 
lands  were  not  subject  to  pre-emption,  but  had  been  with- 
drawn from  market  and  pre-emption  by  the  United  States, 
and  that  they  acquired  title  under  the  act  of  congress  of  July 
liith,  1862. 

As  we  understand,  the  right  of  this  controversy  depends 
largely  or  entirely  en  the  question  whether  the  lands  were 
subject  to  pre-emption  in  May,  1862. 

The  lands  in  controversy  are  in  odd  numbered  sections, 
above  the  Raccoon  Fork  of  the  Des  Moines  river,  and  within 
the  grant  made  July  12,  1862. 

Upon  the  supposition  that  the  lands  were  included  in  the 
Des  Moines  river  grant  made  by  congress  in  1846,  they  were 
reserved  or  withdrawn  from  sale  in  1 849. 

In  Dubuqxie  c&  Pacijio  R,  H.  Co.  v.  Litchfield^  23  How- 
ard, 66,  it  was  held  that  the  grant  of  1846  did  not  ^extend 
above  the  Raccoon  Fork,  atid,  as  the  Ifinds  had  been  with- 
drawn or  reserved  upon  the  supposftion  above  stated,  and  as 
they  are  situated  above  the  Raccoon  Fork,  it  is  insisted  that 
the  effect  of  the  decision   in  the  above  cited  ^ case  was  to 
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restore  the  lands  above  the  Raccoon  Fork  to  sale,  entry  or  pre- 
emption. Whether  this  is  so  or  not,  we  have  no  occasion  to 
determine,  because  in  May,  1860,  the  commissioner  of  the 
general  land  office  made  and  issued  the  following  order: 

"Notice  is  hereby  given  that  the  lands  along  the  Des 
Moines  river,  in  Iowa,  within  the  claimed  limits  of  the  Des 
Moines  grant  in  that  state,  above  the  month  of  the  Raccoon 
Fork  of  said  river,  which  have  been  reserved  from  sale  here- 
tofore on  account  of  the  claim  of  the  state  thereto,  will  con- 
tinue reserved,  for  the  time  being,  from  sale  or  from  location, 
by  any  species  of  scrip  or  warrants,  notwithstanding  the 
recent  decision  of  the  supreme  court  against  the  claim. 

"This  action  is  deemed  necessary  to  afford  time  for  con- 
gress to  consider,  upon  memorial  or  otherwise,  the  case  of 
actual  bona  fide  settlers,  holding  under  titles  from  the  state, 
and  to  make  such  provision,  by  confirmation  or  adjustment 
of  the  claims  of  such  settlers,  as  may  appear  to  be  right  and 
proper." 

This  order  continued  in  force  the  reservation  theretofore 
made,  and  the  lands  were  not  subject  to  pre-emption,  because 
the  act  of  congress,  under  which  such  right  is  claimed,  pro- 
vides, in  substance,  that  if  the  land  was  reserved  for  any  purpose 
it  was  not  subject  to  pre-emption.  U.  S.  Statute  at  Large, 
Vol.  5,  455,  §  10. 

But  the  appellant  insists: 

I.  That  the  reservation  made  by  the  commissioner  of  the 
general  land  office  in  May,  1860,  was  superseded  by  the  joint 
resolution  passed  by  congress  on  March  2,  1861,  and  that 
it  was  so  held  by  the  supreme  court  of  the  United  States  in 
Crilley  v.  Burrows^  17  Wall.,  167.  The  joint  resolution  of  ' 
March  the  2nd,  1861,  is  as  follows:  "That  all  the  title  which 
the  United  States  still  retains  in  the  tracts  of  land  along  the 
Des  Moines  river,  above  the  mouth  of  the  Raccoon  Fork 
thereof,  which  have  been  certified  to  said  state  improperly  by 
the  department  of  the  interior  as  a  part  of  the  grant  by  act  of 
congress  approved  August  8,  1846,  and  which  is  now  held 
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by  bona  fide  purchasers  under  the  state  of  Iowa,  be,  and  the 
same  is  hereby,  relinquished  to  the  state  of  Iowa."  The 
only  effect  of  this  resolution  was  to  confirm  all  titles  which 
were  derived  from  the  state  to  lands  which  had  been  wrongly 
certified  to  it.  There  is  nothing  in  the  resolution  which 
directly  or  by  implication  conveys  the  thought  that  the  action 
of  the  land  department,  reserving  the  lands  from  sale  or  pre- 
emption, was  superseded  thereby,  and  we  cannot  think 
Crilley  v.  Burrows  so  holds,  but  that  it  has  reference  to  lands 
the  title  to  which  was  other  and  different  from  those  in  con- 
troversy. 

II.  It  is  insisted  that  the  lands  in  controversy  were  sub- 
ject to  pre-emption  in  May,  1862,  even  if  they  had  been 
reserved  under  the  act  of  1846.  In  support  of  this  position 
Dubuque  <b  Pacific  H.  H.  Go.  v.  Litchfield^  23  Howard,  66, 
is  cited.  We  deem  it  suflScient  to  say  that,  in  our  opinion, 
the  case  cited  does  not  sustain  the  claim  made  by  counsel. 

It  is  further  insisted  that  the  right  of  pre-emption  exists  as 
to  all  lands  belonging  to  the  United  States,  to  which  the 
Indian  title  has  been  extinguished,  and  which  has  not 
been  reserved  by  any  treaty,  law  or  proclamation  of  the 
President  of  the  United  States.  U.  S.  Statutes,  §  §  2257-2258, 
This  question,  we  think,  has  been  determined  adversely  to 
the  plaintiff  in  Wolcott  v.  Des  Moines  Co.,  5  Wall.,  681; 
Williams  v.  Baker,  17  Id.,  144,  and  Homestead  Co.  v.  Val- 
ley It.  B.  Co.,  Id.,  153,  which  cases  hold,  as  we  understand, 
that  these  said  lands  had  been  reserved  by  competent  author- 
ity. This  being  so,  they  were  not  subject  to  pre-emption 
during  the  time  of  the  reservation  so  made.  D.  c&  S.  C.  B. 
Co.  V.  D.  M.  V.  B.  Co.,  54  Iowa,  89.  As  the  lands  were 
not  subject  to  pre-emption  in  May,  1862,  and  the  title  thereto 
was  vested  in  the  state  of  Iowa  by  the  joint  resolution  of 
March  2,  1861,  and  the  act  of  Congress  of  July  12,  1862, 
as  was  held  in  Baker  v.  Williams,  above  cited,  it  seems  to  us 
that  the  plaintiff  does  not  have  title  to  the  lands  in  contro- 
versy. 

Vol.  LXII— 25 
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Inasmuch  as  the  question  of  title  to  lands  included  in 
these  same  grants,  and  the  question  whether  they  were 
reserved  by  competent  authority  at  various  periods  *  of  time, 
have  been  frequently  before  this  court  and  the  supreme  court 
of  the  United  States,  and  have  been  determined,  we  are  not 
disposed  to  extend  this  opinion  for  the  purpose  of  considering 
various  points  made  by  the  appellant,  which  necessarily,  it 
seems  to  us,  were  involved  in  the  cases  heretofore  determined. 
This  case  must  be  determined  in  accordance  with  legal  prin- 
ciples, as  distinguished  from  those  which  prevail  in  courts  of 
equity.     It  would  be  useless  to  discuss  such  equities. 

III.  It  is  claimed  that  the  defendant  is  estopped  by  con- 
tract from  disputing  the  title  of  the  plaintiff.  But,  as  we 
understand,  the  transaction  relied  on  as  a  contract  is  not  of 
that  character.  It  never  was  executed  by  the  defendants, 
and  consists  of  a  conditional  proposition  made  to  defendants 
by  Bicknell,  under  whom  plaintiff  claims. 

It  is  claimed  that  the  plaintiff  was  induced  by  false  repre- 
sentation to  purchase  and  pay  more  for  a  tract  of  land  con- 
veyed to  him  by  defendants,  on  the  faith  and  belief  induced 
by  the  latter  that  he,  plaintiff,  would  obtain  title  to  all  or  a 
portion  of  the  lands  in  controversy.  We  find  that  the  pre- 
ponderance of  the  evidence  in  this  respect  is  against  the 
plaintiff. 

IV.  The  plaintiff,  in  case  it  is  held  that  the  lands  in  con- 
troversy belong  to  the  defendants,  insists  that  we  proceed  to 
determine  the  value  of  the  improvements  on  the  land.  The 
only  question  considered  below,  under  the  agreement  of  the 
parties,  was  as  to  the  title,  and  no  other  question  will  be  con- 
sidered by  us. 

Afvibmeo. 
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Meadows  v.  The  Hawkeye  Insurance  Co. 


[Wist] 

1^94  s;i 

as  ^1 


1.  Pleading :  reply  to  answer  which  does  not  present  a  counter-    q^~^^ 

CLAIM.  An  answer  which  is  not  a  counter-claim  is  considered  denied,  lu  155J 
and  a  reply  denying  such  answer  is  not  allowed.  Code,  §  2665.  And 
where  a  reply  both  denies  the  allegations  of  such  an  answer,  and  pleads 
matter  in  avoidance  thereof,  the  denial  must  be  disregarded,  and  the 
plea  in  avoidance  must  be  regarded  as  implying  a  confession  of  the 
answer. 

2.  Insoranoe :  condition  in  policy  enforced.    Where  a  policy  of  in- 

surance contained  the  following  condition :  ' '  The  commencement  of  fore- 
closure or  other  proceedings  upon  any  mortgage  *  *  *  * 
shall  immediately  render  this  policy  null  and  void,^^  and,  subsequently 
to  the  execution  of  the  policy,  foreclosure  proceedings  were  commenced 
upon  a  mortgage  covering  the  property  insured,  under  which  the  prop- 
erty was  sold  prior  to  its  destruction  by  fire,  held  that  no  recovery  could 
be  had  upon  the  policy. 

Appeal  from  Rhiggold  District  Cov/rt. 

Tuesday,  December  11. 

Action  upon  a  policy  of  insurance.  There  was  a  judgment 
upon  a  verdict  for  plaintiff.  Defendant  appeals.  The  facts 
of  the  case  are  stated  in  the  opinion. 

R,  W.  Ba/rger^  for  appellant. 

Henry  &  Sjpenoe  and  Lauglilin  &  Camphelly  for  appellee. 

Beck,  J. — I.     The  policy  contains  a  condition  in  the  fol- 
lowing language:     "The  commencement  of  foreclosure  01 
other  proceedings  upon  any  mortgage,  lien  or  in- 
reply  to  au-     cumbrance  of  any  kind,  or  ot  any  suit  or  action 

swcr  which  •^  '  *" 

Mnt  account-  ^^  ^^^  court  concerning  the  title  in  any  wise,  shall 
er-daim.        immediately  render  this  policy  null  and  void." 
The  answer  alleged  that,  subsequent  to  the  execution  of  the 
policy,  foreclosure  proceedings  were  commenced  upon  a  mort- 
gage covering  the  property  insured,  which  resulted  in  a  de- 
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cree  therein,  npon  wliich  the  property  was  sold  prior  to  its 
destruction  by  fire.  The  defendant  insists  that  the  policy  is 
void  under  the  condition  above  quoted.  The  plaintiff  filed  a 
reply  wherein  he  alleges,  among  other  matters,  that  he  has 
neither  knowledge  nor  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  of  the  answer.  In  another 
count  of  the  reply  he  avers  "that  it  is  true  that,  on  or  about 
the  time  stated  in  the  answer,  there  was  a  certain  mortgage 
foreclosed  against  said  premises,  as  stated  in  the  answer,  but 
such  mortgage  was  not  made  by  plaintiff,  nor  was  plaintiff 
liable  therefor,  or  for  the  payment  thereof;  that  there  was  a 
sale  of  said  premises  thereunder,  as  alleged  by  defendant,  but 
that  defendant  had  full  knowledge  of  the  commencement  and 
prosecution  of  such  foreclosure  proceedings  from  their  com- 
mencement to  their  close,  and  did  not  in  any  manner  notify 
plaintiff  that  the  policy  sued  upon  was  avoided,  or  that  it 
would  insist  on  a  forfeiture  thereof,  and  that,  ever  since  plaint- 
iff made  his  application  for  said  policy,  up  to  the  present  time,, 
defendant  has  held  the  note  of  plaintiff  given  for  the  premises 
under  said  policy,  and  has  permitted  interest  to  accumulate 
thereon,  and  has  never  offered  to  return  said  note  to  plaint- 
iff." The  reply  further  alleges  that  defendant,  with  full  know- 
ledge of  the  facts,  notified  and  requested  plaintiff  to  furnish 
proofs  of  loss,  which  was  done  at  loss  of  time,  trouble  and  ex- 
pense. A  motion  to  strike,  and  a  demurrer,  were  directed 
against  the  parts  of  the  answer  just  set  out  and  recited,  but 
each  was  overruled.  A  like  motion  and  a  demurrer  to  another 
part  of  the  reply,  the  second  count,  were  sustained.  These 
pleadings,  and  others  filed  in  the  case,  need  not  be  more  par- 
ticularly referred  to  in  this  opinion. 

Upon  the  trial,  the  plaintiff  introduced  in  evidence  the 
policy,  and  proved  the  destruction  of  the  prop6rty  insured  by 
tire,  and  thereon  rested  his  case.  The  defendant  thereupon 
asked  the  court  to  direct  a  verdict  to  be  brought  in  for  it,  on 
the  ground  that  plaintiff  admitted  in  his  reply  the  facts 
pleaded  by  defendant,  which  annulled  and  avoided  the  policy, 
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and  tlie  evidence  does  not  tend  to  show  any  waiver  of  the  for- 
feiture, or  any  promise  or  agreement  of  defendant  to  pay  the 
loss.  The  motion  was  overruled,  and  a  verdict  was  had  for 
plaintiff,  upon  which  judgment  was  rendered. 

II.  We  shall  first  inquire  whether  the  reply  of  plaintiff 
admitted  the  allegations  of  the  answer  setting  up  a  forfeiture 
of  the  policy.  A  reply  is  not  permitted,  except  where  a  counter- 
claim is  set  up,  or  some  matter  is  pleaded  in  the  answer  to 
which  plaintiff  claims  a  defense  by  reason  of  facts  which  avoid 
the  matter  alleged  in  the  answer.  Code,  §  2665.  The  reply 
is  not  admissible,  except  to  a  counter-claim,  or  to  plead  mat- 
ter  in  avoidance  of  the  defense  set  up  by  the  defendant.  In 
order  to  avoid  the  defendant's  defense,  it  must,  of  course,  be 
admitted;  for  reason  would  not  permit  a  party  to  allege  an 
avoidance  of  a  defense  which  is  wholly  denied.  If  the  al- 
legations sought  to  be  avoided  are  not  true,  it  is  plain  that 
matter  pleaded  in  avoidance  can  have  no  existence.  The  very 
meaning  of  the  words  ''avoid"  and  "avoidance,"  when  used  by 
pleaders,  implies  the  admission  of  the  defense  sought  to 
be  avoided.  Bouvier's  Law  Dictionary.  Indeed,  there  can- 
not  be  an  avoidance  without  a  confession  of  the  defense  sought 
to  be  avoided.  Gould's  Pleadings,  p.  34;  1  Chitty's  Plead- 
ings,  556. 

III.  Counsel  for  plaintiff  insist  that,  as  inconsistent  de- 
fenses  may  be  stated  in  the  same  answer  or  reply,  (Code,  § 
2710,)  we  must  regard  plaintiff's  reply  as  both  denying  the 
allegations  pleaded  as  a  defense,  and  as  alleging  facts  avoiding 
it.  But  there  is  something  more  than  an  inconsistency  in  the 
pleading.  The  avoidance  is  based  upon  and  cannot  be  made 
without  an  admission  of  the  defense  set  up  by  defendant.  If 
the  reply  be  rej;arded  as  denying  the  allegations  of  the  de- 
fense, then  does  it  fail  to  present  an  avoidance? 

Counsel  cite,  in  support  of  ^their  position,  Ba/rr  v.  Sacky 
46  Iowa,  308,  which  holds  that,  in  an  action  for  slander,  a 
general  denial  may  be  pleaded  in  the  answer  with  a  justifica- 
tion.    It  may  be  conceded  that  the  rule  of  the  case  applies  to 
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answers  in  all  forms  of  actions  setting  up  defenses  to  the 
plaintiff's  claim.  But  it  is  made  plain  by  the  following  con- 
siderations  that  the  rule  does  not  apply  to  a  reply  to  an  an- 
swer  under  our  system  of  pleadings.  The  following  provis- 
ions are  found  in  the  Code:  "  Section  2665.  Tliere  shall  be 
no  reply  except:  1.  Where  a  counter-claim  is  alleged;  or  2. 
Where  some  matter  is  alleged  in  the  answer  to  which  the 
plaintiff  claims  to  have  a  defense  by  reason  of  the  existence 
of  some  fact  which  avoids  the  matter  alleged  in  the  answer." 

<*Section  2666.  When  a  reply  must  be  filed,  it  shall  con- 
sist of:  1.  A  general  or  specific  denial  of  each  allegation 
or  counter-claim  controverted,  or  any  knowledge  or  informa- 
tion thereof  sulEcient  to  form  a  belief;  or  2.  Any  new  mat- 
ter not  inconsistent  with  the  petition,  constituting  a  defense 
to  the  matter  alleged  in  the  answer;  or  the  matter  in  the  an- 
swer may  be  confessed  and  any  new  matter  alleged,  not  in- 
consistent with  the  petition,  which  avoids  the  same." 

"Section  2667.  Any  number  of  defenses,  negative  or  af- 
firmative, are  pleadable  to  a  counter-claim,  and  each  aflBrma- 
tive  matter  of  defense  in  the  reply  shall  be  sufficient  in  itself, 
and  must  intelligibly  refer  to  the  part  of  the  answer  to  which 
it  is  intended  to  apply.        *         *         *         *         *         *." 

It  will  be  observed  from  these  provisions  that  a  reply  is 
not  permitted  to  deny  the  allegations  of  the  answer,  which  is  re- 
garded as  denied  witliout  further  pleadings.  See  cases  cited 
in  Miller's  Code  and  McClain's  Statutes.  A  denial  of  the  al- 
legations of  the  answer  is  unknown  and  is  forbidden.  A 
counter-claim,  introducing  new  matters  not  put  in  issue  by  the  * 
petition  and  answer,  must  be  denied  by  a  reply.  *'  New  mat- 
ters, not  inconsistent  with  the  petition,  constituing  a  defense 
to  the  matter  alleged  in  the  answer,"  and  matters  in  confes- 
sion and  avoidance  of  the  defense  pleaded  in  tne  answer,  must 
be  set  up  in  the  reply. 

In  the  case  at  bar,  the  part  of  the  reply  denying  the  allega- 
tions of  the  answer  must  be  disregarded,  for  the  reason  that  it 
is  forbidden  by  the  statute.     The  reply  must  be  regarded  as 
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presenting  nothing  more  than  matter  in  confession  and  avoid- 
ance. We  must,  therefore,  regard  it  as  containing  no  denial 
of  the  allegations  of  the  answer,  and  as  containing  nothing 
farther  than  an  admission  and  avoidance  of  the  allegations  of 
the  answer,  setting  up  the  particular  defense  pleaded  therein. 

III.     The  allegations  of  the  answer,  showing  the  forclosure 
of  a  mortgage  subsisting  against  the  property,  and  the  sale 
of  the  insured  premises  thereunder,  are  admitted 
po?kyen-^'     by  the  reply.  The  plaintiff  introduced  no  evidence 
lorced.  ^  support  his  allegations  of  matters  in  avoidance. 

We  are  to  inquire  whether  the  defense  thus  pleaded  is  sulE- 
cient  to  defeat  the  action.  We  need  not  inquire  into  the 
suflSciency  of  the  matters  in  avoidance,  pleaded  by  the  reply, 
for  no  attempt  was  made  to  support  them  by  proof. 

The  facts  admitted  by  the  reply  are  in  direct  violation  of 
the  condition  of  the  policy  above  quoted.  Under  this  condi- 
tion, the  policy  becomes  absolutely  void  upon  the  happening 
of  the  things  contemplated  therein,  without  any  act  on  the 
part  of  the  insurance  company.  The  condition  is  a  part  of 
the  contract  entered  into  by  the  parties,  and  must  be  enforced. 
We  cannot  make  a  new  contract  for  them,  nor  refuse  to  en- 
force the  contract  they  made  for  themselves.  Supple  v.  The 
Iowa  St.  Ins.  Go.j  58  Iowa,  29 ;  TUtis  v.  Glens  Falls  Ins.  Co.^ 
81  N".  Y.,  410;  Mclntire  v.  Norwich  Ins.  Co.j  102  Mass., 
230;     Wood  on  Insurance,  p.  550. 

We  reach  the  conclusion  that  the  court  below  erred  in  refus- 
ing to  direct  the  verdict  for  defendant.  As  this  point  is  deci- 
sive of  the  case,  other  questions  discussed  by  counsel  need  not 
be  considered. 

Revebsed. 
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^4  ^1  1.  ExemptioD  from  Taxation:  chanqb  of  bt  subsequent  legis- 
lature: CONSTITUTIONAL  LAW.  Wheie  an  exemption  from  taxation 
is  provided  by  the  general  laws  of  the  state  upon  certain  conditions, 
persons  complying  with  the  conditions  do  not  thereby  acquire  such 
Tested  rights  against  the  state  as  to  deprive  a  subsequent  legislature  of 
the  power  to  alter  the  law  and  modify  or  remove  the  exemption.  So 
held  in  this  case,  involving  the  right  of  the  legislature  to  modify  §  798  of 
the  Code,  providing  exemption  to  persons  planting  forest  trees. 

Appeal  from,  Iowa  Circmt  Court. 

Tuesday,  December  11. 

The  plaintiff  is  the  owner  of  two  quarter  sections  of  land. 
He  planted  twenty-four  acres  of  forest  trees  on  one  quarter 
section,  and  twenty-three  acres  on  the  other.  The  trees  were 
planted  and  cultivated  for  timber,  and  were  not  more  than 
twelve  feet  apart,  and  on  January  1, 1881,  they  were  in  good 
condition,  standing  and  growing  on  the  land.  Part  of  the 
trees  were  planted  in  1879,  and  all  of  them  were  planted 
within  nine  years  previous  to  January,  1881.  In  the  assess- 
ment for  taxation  in  the  year  1881,  one  quarter  section  was 
valued  at  $1,404,  and  the  other  at  $1,440.  The  assessor  de- 
ducted from  these  amounts  the  sums  of  $702  and  $720, 
respectively,  being  one-half  of  the  valuation.  The  deduc- 
tions were  made  on  account  of  said  growing  trees.  The 
plaintiff  claimed  that  there  should  have  been  deducted  the 
sum  of  $100  for  each  acre  of  forest  trees  so  growing  on 
each  quarter  section.  He  made  this  claim  to  the  board  of 
equalization,  and  it  was  disallowed.  He  appealed  to  the  cir- 
cuit court,  and  set  forth  the  foregoing  facts  in  a  petition 
therein  filed.  There  was  a  demurrer  lo  the  petition,  which 
was  sustained,  and  plaintiff  appeals. 

Rumple  c&  Lake^  for  appellant. 

Feenan^  Hughes  <&  Kirk^  for  appellees. 
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RoTHROOK,  J. — Section  798  of  the  Code  provides  that  "for 
every  acre  of  forest  trees  planted  and  cultivated  for  timber 
within  the  state,  the  trees  thereon  not  being  more  than 
twelve  feet  apart,  and  kept  in  a  healthy  condition,  the  snm 
of  $100  shall  be  exempted  from  taxation  upon  the  owner's 
assessment,  for  ten  years  after  each  acre  is  so  planted,  pro- 
vided  that  such  exemption  be  applied  to  the  realty  owned  by 
the  party  claiming  the  exemption,  not  to  exceed  one  hundred 
and  sixty  acres  of  land  upon  which  the  trees  are  grown  and 
in  a  growing  condition.'' 

By  chapter  190  of  the  Acts  of  the  General.  Assembly  for 
the  year  1880,  this  section  was  amended  as  follows:  "Pro- 
vided that  the  amount  so  deducted  shall  not  exceed  one-half 
of  the  valuation  of  the  realty  upon  which  such  exemption  is 
claimed." 

There  is  no  saving  clause  in  this  amendatory  proviso.  By 
its  terms  it  applies  to  all  lands  which  before  that  had  been 
planted  in  forest  trees,  as  well  as  to  such  as  might  thereafter 
be  devoted  to  timber  culture.  But  the  plaintiff  contends 
that  the  amendment  can  have  no  application  to  his  lands, 
because,  when  he  accepted  the  terms  of  the  original  statute 
and  complied  with  its  requirements,  his  right  to  exemption 
from  taxation  to  the  extent  of  $100  per  acre  for  ten  years 
became  complete,  and  that  it  was  in  the  nature  of  a  contract 
entered  into  between  him  and  the  state,  and  that  the  legisla- 
ture had  no  power  to  impair  the  obligation  of  the  contract, 
and  that  the  removal  of  the  exemption  was  in  violation  of 
section  10,  article  1,  of  the  Constitution  of  the  United 
States. 

The  exemption  provided  for  was  an  act  of  general  legisla- 
tion. It  was  applicable  to  all  the  prairie  lands  in  the  state. 
Every  owner  of  lands  was  thereby  invited  to  devote  a  part 
of  his  land  to  the  culture  of  forest  trees.  The  law  was  not 
in  the  nature  of  a  contract  between  the  state  and  such  land 
owners  as  availed  themselves  of  its  provisions.  It  appears 
to  be  well  settled  that,  where  an  exemption  from  taxation  is 
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provided  for  by  the  general  laws  of  the  state,  any  subsequent 
legislature  is  not  thereby  deprived  of  the  power  to  alter  the 
law  and  remove  the  exemption.  People  v.  RopeVy  35  N.  Y., 
629;  East  Saginaw  Manf.  Co.  v.  The  City  of  East  Sagi- 
nawj  19  Mich.,  259;  Same  case,  13  Wallace,  373;  Hector^ 
eto.j  of  Chrisfs  Churoh  v.  The  County  of  Phila.j  24  How- 
ard,  300 ;  Hagar  v.  The  Supervisors  of  Yolo  Co.y  47  Cal., 
222. 

The  most  of  the  authorities  cited  by  counsel  for  appellant 
are  cases  arising  upon  charters  granted  by  the  state,  and 
upon  treaties,  and  the  like,  made  with  individuals^  and  it  is 
held  that  these  obligations  cannot  be  impaired  by  subsequent 
legislation.  The  supreme  court  of  the  United  States  is  the 
final  arbiter  upon  all  questions  where  any  provisions  of  the 
federal  constitution  are  involved,  and  in  Salt  Co.  v.  East 
Saginaw^  13  Wal.,  373,  the  principle  involved  in  this  case 
appears  to  us  to  be  definitely  settled.  "We  quote  from  the 
head  note,  which  is  a  fair  epitome  of  the  opinion  in  that 
case:  "A  law  offering  to  all  persons,  and  to  corporations  to 
be  formed  for  the  purpose,  a  bounty  of  ten  cents  for  every 
bushel  of  salt  manufactured  in  the  state  from  water  obtained 
by  boring  in  the  state,  and  exemption  from  taxation  of  the 
property  used  for  the  purpose,  is  not  a  contract  in  such  a 
sense  that  it  cannot  be  repealed.  Such  a  law  is  nothing  but 
a  bounty  law,  and  in  its  nature  a  general  law,  regulative  of 
the  internal  economy  of  the  state,  dependent  for  its  contin- 
uance upon  the  dictates  of*  public  policy  and  the  voluntary 
good  faith  of  the  legislature. 

"General  encouragement  held  out  to  all  persons  indiscrimi- 
nately to  engage  in  a  particular  trade  or  manufacture,  wheth- 
er in  the  shape  of  bounties,  drawbacks,  or  other  advantage, 
are  always  under  the  legislative  control,  and  may  at  any  time 
be  discontinued.'^ 

We  think  the  demurrer  was  properly  sustained. 

Affesmed. 
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FuBMAN  V.  Thb  Chicago,  Rook  Island  &  Pacific  Railway 

Company. 

1.  Husband  and  Wife:  agency  bbtwbbn:  degbee  of  evidence  to 
ESTABLISH.  The  Diaiital  relation  alone  raises  no  presumption  of- 
agency  between  husband  and  wife,  but  the  existence  of  this  relation 
may  aid  or  impair  the  significance  of  other  evidence  tending  to  show 
agency.  It  is  accordingly  heldt  in  this  case,  where  it  was  sought  to 
establish  the  agency  of  the  husband  as  against  the  wife  in  the  matter  of 
shipping  household  goods  used  and  enjoyed  by  them  jointly,  that  slight 
evidence  of  the  wife's  authority  was  sufficient. 

2. : :  FACTS  tending  to  establish.    Where   a   husband 

had  in  his  possession  the  defendant's  receipt  or  bill  of  lading  for  certain 
household  goods  used  and  enjoyed  by  himself  and  wife  jointly,  and 
exhibited  it  to  defendant's  agents,  and  on  the  strength  thereof  gave 
directions  for  the  reshipment  of  the  goods,  held  that  these  facts,  unless 
otherwise  explained  or  accounted  for  by  the  husband,  were  entitled  to 
consideration  as  tending  to  prove  the  husband's  authority  to  act  for  his 
wife  in  the  premises. 

notice  to  agent  binds  pbincipal.    Where  the  hus- 


band, as  agent  for  the  wife,  attended  alone  to  the  shipment  of  certain 
household  goods  owned  by  the  wife,  and  the  goods,  after  delivery  to  the 
defendant  for  shipment,  were  seized  upon  a  writ  of  attachment  against 
the  goods  of  the  husband,  held  that  notice  of  the  seizure,  given  by  the 
defendant  to  the  husband,  was  notice  to  the  wife. 

4. : :  presumption  fbom  conduct.    Where  the  husband 

alone  attended  to  the  shipment  of  household  goods  belonging  to  the 
wife,  and  the  wife  was  not  present,  and  took  no  part  in  the  transaction, 
the  defendant,  to  whom  the  goods  were  delivered  for  shipment,  was  war- 
ranted in  considering  the  husband  as  the  wife's  duly  authorized  agent, 
unless  notified  to  the  contrary. 

Appeal  from  Musoatme  District  Cov/rt. 

Tuesday,  Decembeb  11. 

The  plaintifi  claims  of  the  defendant  $2,363.90,  the  al- 
leged value  of  certain  household  goods  delivered  to  the 
defendant  in  Chicago  for  transportation  to  Atchison,  Kan- 
sas, which  defendant  has  failed  to  deliver  to  plaintiff,  the 
consignee.  There  was  a  verdict  and  judgment  for  the  plaint- 
iff.   The  defendant  appeals.    The  material  facts  are  stated 
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in  the  opinion.  The  case  was  before  us  upon  a  former 
appeal.     See  57  Iowa,  page  42. 

J.  Carakaddariy  for  appellant. 

Brannarty  Jayn^  <&  Hoffman^  for  appellee. 

Day,  Ch.  J. — I.     The  material  facts  of  this  case  are  briefly 

as  follows:  About  May  1,  1878,  the  plaintiflF  and  Geo.  M. 

I.  HUSBAND     Furman,  her  husband,  who  then  resided  in  Chi- 

agency'be-      cago,  broke  up  housekeeping,  packed  and  boxed 

gree  of  evi-     their  fumiture  and  household  iroods,  and  stored 

aence  to  ea-  o  / 

tabiiah.  them    in    a    warehouse.     Evidence    was  intro- 

duced tending  to  show  that  the  goods  were  purchased  with 
the  separate  means  of  the  .plaintiflT,  and  that  they  belonged 
to  her.  Intending  to  remove  to  Atchison,  Kansas,  on  the 
eighth  day  of  May,  1878,  they  had  the  goods  taken  from  the 
warehouse  to  the  defendant's  depot  in  Chicago,  marked  them 
"Mrs.  E.  Furman,  Atchison,  Kansas,"  and  the  defendant  gave 
a  bill  of  lading  or  shipping  receipt  therefor,  stating  that  the 
goods  were  received  from  Mrs.  E.  Furman.  The  evidence 
tends  to  show  that  the  plaintiflT's  husband  attended  to  the 
delivery  of  the  goods  to  the  defendant  for  shipment  to 
Atchison,  and  that  he  received  the  shipping  receipt  therefor. 
After  the  goods  were  delivered  at  the  depot,  and  on  the  same 
day,  they  were  seized  and  taken  from  defendant's  custody  by 
a  constable,  on  a  writ  of  attachment  issued  by  a  justice  of 
the  peace  of  Chicago,  in  an  attachment  suit  for  $52  rent,  in 
favor  of  Jacob  Stephani  and  against  the  plaintiff's  husband, 
and  were  afterwards,  on  the  eighteenth  of  June,  sold  by  the 
constable  for  $70,  under  an  order  of  sale  issued  upon  judg- 
ment rendered  in  the  attachment  proceeding.  Neither  the 
plaintiff  nor  her  husband  went  to  Atchison.  About  the 
fourteenth  of  May,  1878,  the  plaintiff  left  Chicago  and  went 
visiting  in  Missouri.  Plaintiff's  husband  came  from  Chi- 
cago to  Muscatine  about  May  20,  1878,  and  engaged  in  the 
sewing  machine  and  stationery  business.     The  plaintiff's 
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husband  wrote  to  her  frequently  from  Muscatine,  and  in- 
formed her  that  he  had  decided  to  make  that  his  place  of  busi- 
ness, and,  about  August  1, 1878,  she  joined  him  there.  The 
parties  having  decided  to  settle  in  Muscatine,  on  the  fourth 
day  of  June,  1878,  the  plaintiff's  husband  called  on  A.  O. 
"Warfield,  the  station  agent  of  defendant  at  Muscatine,  and 
presented  the  shipping  receipt  given  at  defendant's  Chicago 
office,  and  ordered  the  goods  reshipped  from  Atchison  to 
Muscatine.  "Warfield  telegraphed  to  Atchison,  and  was  in- 
formed by  the  Atchison  agent  that  the  goods  had  never  been 
received  there.  Warfield  then  telegraphed  to  Chicago, 
describing  plaintiff's  shipping  receipt,  and  asking  what  had 
become  of  the  goods.  He  was  informed  of  the  attachment 
seizure,  with  name  of  the  Chicago  justice  who  issued  it,  and 
the  location  of  his  office.  This  intelligence  was  received 
June  5,  and  was  communicated  to  the  plaintiff's  husband, 
who  thereupon  undertook  to  get  the  goods  released.  To  this 
end  he  sent  money  to  his  attorney  at  Chicago,  W.  C.  Min- 
ard,  to  pay  the  Stephani  claim.  Minard  received  the  money 
from  Furman  with  which  to  pay  off  the  attachment  and  re- 
lease the  goods,  about  June  14,  but,  learning  that  Stephani 
had  died  on  the  ninth  of  June,  and  that  no  executor  had  been 
appointed,  he  declined  paying  the  judgment.  On  the  sev- 
enteenth of  June  he  took  an  appeal  from  the  justice  to  the 
Cook  county  circuit  court.  He  failed  to  serve  his  supersedeas 
on  the  constable,  who,  in  ignorance  of  the  appeal,  on  the  eigh- 
teenth of  June,  sold  the  goods  at  public  auction  under  his 
order  of  sale.  Upon  the  trial  it  became  a  very  important 
question  whether  the  plaintiff,  either  personally  or  through 
her  agent,  had  notice  of  the  seizure  of  the  goods  in  Chicago 
in  time  to  prevent  their  sale  under  the  attachment  proceed- 
ings. It  appears  that  the  plaintiff's  husband  had  notice  of 
the  seizure  of  the  goods  on  the  fifth  day  of  June,  and  that  he 
forwarded  money  to  pay  off  the  claim,  which  was  received 
by  his  attorney  in  Chicago  on  the  fourteenth  day  of  June, 
four  days  before  the  sale  of  goods.     Hence,  it  became  a  most 
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material  question  whether  the  plaintiff's  husband,  as  to  mat- 
ters pertaining  to  the  shipping  and  caring  for  the  goods,  was 
her  agent,  so  that  notice  to  her  husband  was  notice  to  her. 
Upon  this  branch  of  the  case  the  court,  upon  request  of  the 
plaintiff,  instructed  the  jury  as  follows:  "The  husband  is 
not  by  virtue  of  the  marital  relation  the  agent  of  the  wife 
in  respect  of  property  which  belonged  to  the  wife,  although 
such  property  may  consist  of  household  goods,  the  use  of 
which  was  enjoyed  by  both.  *  *  ♦  r^^  f^^g 
necessary  to  show  that  the  husband  was  authorized  to  act  as 
agent  of  the  wife  must  be  of  the  same  character  and  of  the 
same  weight  as  are  required  to  show  agency  in  any  other 
person."  It  may  be  conceded  that,  ordinarily,  the  rule  is  as 
stated  by  the  court.  See  McLaran  v.  Hall^  26  Iowa,  297; 
Miller  V.  JSTollingsworthj  33  Id.,  224.  But  as  to  the  mere 
shipment  and  preservation  of  household  goods,  jointly  used 
by  the  husband  and  wife,  we  think  something  may  be  im- 
plied from  the  marital  relation,  and  that,  in  such  case,  the 
agency  of  the  husband  may  be  inferred  from  slighter  circum- 
stances than  would  be  necessary  to  establish  an  agency  upon 
the  part  of  a  stranger.  In  Abbott  upon  Trial  Evidence, 
page  167,  it  is  said:  "The  marital  relation  alone  raises  no 
presumption  of  agency  between  them;  but  its  existence  may 
aid  or  impair  the  significance  of  other  evidence  tending  to 
show  agency.  Thus,  when  the  agency  of  the  wife  is  alleged 
against  the  husband  in  matters  of  a  domestic  nature,  slight 
evidence  of  actual  authority  is  enough;  while,  if  his  agency 
is  alleged  against  her  to  divest  her  of  her  estate  without  con- 
sideration, the  existence  of  the  relation  is  a  reason  for  requir- 
ing unusually  strict  proof  of  authority."  In  this  case  the 
agency  of  the  husband  is  invoked,  not  in  a  transaction  divest- 
ing the  wife  of  her  estate  without  consideration,  but  in  a 
transaction  allied  in  principle  to  the  agency  of  the  wife  in 
matters  of  a  domestic  nature.  We  think  the  same  rule  ap- 
plies to  the  agency  of  the  husband,  in  the  case  at  bar,  as  to 
the  agency  of  the  wife  in  matters  of  a  domestic  nature,  that 
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slight  evidence  of  actual  authority  is  sufficient,  and  that  the 
court  erred  in  instructing  the  jury  that  the  proof  of  agency 
must  be  of  the  same  character  and  the  same  weight  as  are 
required  to  show  agency  in  any  other  person. 

II.  The  defendant  assigns  as  error  the  refusal  of  the 
court  to  give  the  jury  the  following  instruction:  "If  it  ap- 
pears from  the  evidence  that  plaintiflF's  husband 

lactTtending*  had  the  defendant's  receipt  or  bill  of  lading  for 

to  estaoilsh*  ^ 

the  goods  in  controversy,  on  which  plaintiff 
brings  this  suit,  in  his  possession  at  Muscatine,  Iowa,  on  or 
about  June  5,  1878,  and  exhibited  the  same  to  the  agent  or 
agents  of  the  defendant  at  Muscatine,  and  if  such  possession 
of  said  receipt  or  bill  of  lading  by  plaintiff's  husband  is  not 
denied,  explained  or  accounted  for  by  plaintiff,  and  it  further 
appears  that  plaintiff's  husband  exhibited  said  receipt  to  de- 
fendant's agent  or  agents  at  Muscatine,  and,  on  the  strength 
thereof,  gave  directions  as  to  enquiry  for  and  reshipment  of 
said  goods,  then  you  are  authorized  to  consider  such  facts  as 
tending  to  prove  that  plaintiff's  husband  held  such  receipt  or 
bill  of  lading  with  plaintiff's  consent,  and  that  he  was 
authorized  to  receive  and  receipt  for  said  goods  for  her." 
Tliis  instruction  should  have  been  given.  At  the  very  least, 
the  facts  enumerated  are  entitled  to  consideration,  as  tending 
to  prove  the  authority  of  plaintiff's  husband  to  act  for  her  in 
the  premises. 

III.  The  defendant  also  assigns  error  upon  the  refusal  of 
the  court  to  give  the  following  instruction:  "If  it  appears 

that  the  goods  in  controversy  were  marked  and 
designated  as  household  goods,  and  had  been  used 
by  plaintiff  and  her  husband  in  their  housekeeping,  and  were 
intended  to  be  so  used,  then  you  will  be  authorized  to  find 
that  plaintiff's  husband  was  her  agent  in  the  shipment  and 
control  of  said  goods,  from  slighter  evidence  than  would  be 
required  to  establish  such  agency  between  strangers,  or  par- 
ties not  standing  in  the  relation  of  husband  and  wife.     And 
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if  you  find  that  plaintiff's  husband  was  her  agent  in  respect  to 

^ . .  the  shipment  and  control  of  said  goods,  then 

wnt^binds     notice  to  him  of  the  attachment  of  the   goods 
principal.        ^quU  1^  notice  to  her."     This  instruction  is  in 

harmony  with  the  views  already  expressed,  and  should  have 

been  given. 

IV.     The  defendant  complains  of  the  refusal  of  the  court 

to  instruct  the  jury  as  follows:  <'If  it  appears  that  plaintiff's 

husband  was  present  at  and   superintended  or 

presumption'  looked  after  the  shipment  of  the  iroods  in  con- 

irom  conduct.  r>^^ 

troversy  at  Chicago,  and  that  plaintiff  herself  was 
not  present  at  such  shipment,  and  saw  none  of  the  agents  or 
employes  of  the  defendant  in  relation  thereto,  then  the  de- 
fendant had  the  right  to  consider  him  (the  husband)  as 
plaintiff's  duly  authorized  agent  in  regard  to  the  shipment 
and  control  of  said  goods,  unless  notified  to  the  contrary." 
In  our  opinion  this  instruction  contains  a  correct  presenta- 
tion of  the  law,  and  it  should  have  been  given. 

RSVEBSED. 
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State  v.  Peobasoo. 

1.  Criminal  Law;  minors  tk  saloons:  enowledobnotnecbssabtto 

conviction.  Under  chapter  59,  Acts  of  the  Fifteenth  General  Assembly, 
(McClain's  Statutes,  1019;  Miller's  Code,  968,)  making  it  unlawful  for 
the  keeper  of  a  billiard  saloon,  or  his  employes,  to  permit  minors  to 
remain  in  the  saloon,  a  conviction  may  be  had  without  proving  that  the 
defendant  knew  of  the  presence  of  the  minor,  or  of  the  fact  of  his  minor- 
ity.   See  cases  followed  and  distinguished  cited  in  opinion. 

2.  : :  LI  ABILITY  fob  offense  of  sebvant.  Under  the  stat- 
ute aforesaid,  if  the  saloon-keeper  fails  to  enforce  watchfulness  on  the 
part  of  his  employes,  and  a  minor  is  thus  allowed  to  remain  in  his  saloon, 
he  and  the  employe  are  both  guilty,  and  he  cannot  avoid  punishment  on 
the  ground  that  the  offense  was  the  offense  only  of  his  servant. 
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Appeal  from  Union  District.  Court. 

Tuesday,  December  11. 

An  information  was  filed  before  a  justice  of  the  peace, 
charging  defendant  with  permitting  a  minor  to  remain  in  a 
billiard  saloon  kept  by  (defendant,  in  violation  of  the  statute. 
Upon  an  appeal  to  the  district  court,  defendant  was  convicted. 
He  now  appeals  to  thi6  court. 

J.  H.  Copenheifer  and  Stafford  <&  Denning^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Beck,  J. — I.  There  was  evidence,  which  was  not  contra- 
dicted, that  one  Clark,  a  minor,  was  frequently  in  a  billiard 
saloon  kept  by  defendant,  and  spent  nearly  all  of  one  day 
(June  20th,  1882,)  therein,  and  on  that  occasion  played  pool 
there.  The  defendant  employed  two  or  three  bar-tenders,  and 
a  man  to  look  after  the  billiard  tables  and  the  playing  upon 
them.  These  men  were  present  attending  to  their  duties 
while  the  minor  was  in  the  saloon.  There  was  no  evidence 
that  the  employes  of  defendant  knew  that  Clark  was  a  minor. 
The  defendant  testified  that  he  did  not  know  Clark,  and  £aw 
him  in  the  saloon  but  once,  and  then,  on  account  of  his  attire 
and  appearance,  defendant  declares  4;hit  he  appeared  to  be^ 
thirty  or  forty  years  old.  ,.  '  [ 

II.  The  district  court  gave  to  the  jury  the  following  in- 
structions, of  which  defendant  complains:     "3.     Before  you  ' 

can  find  the  defendant  ffuilty,  you  must  find  from 
inlaiSM°™    *^®  evidence  and  beyond  a  reasonable  doubt: — 
SVnHifary  ^^t.     That  on  or  before  the  20th  of  June,  1882.  ' 
to  conviction,  ^j^^  defendant  was  the  keeper  of  a  billiard  hall  or 
saloon  in  Creston,  Union  county,  Iowa. 

"2d.     That  on  or  about  the  20th  day  of  June,  1882,  the 
defendant,  either  by  himself,  agent,  clerk  or  servant,  permitted 
one  George  Clark  to  remain  in  said  billiard  hall  or  saloon. 
Vol.  LXII— 26 
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"3d.     That  at  that  time  said  George  Clark  was  a  minor. 

"4th.  If  you  find  from  the  evidence  that  the  defendant 
was  the  keeper  of  a  billiard  hall  or  saloon  in  Creston,  Union 
county,  Iowa,  and  that  on  or  about  the  20th  day  of  Jtme, 
1882,  he  by  himself,  agent,  clerk  or  servant  permitted  one 
George  Clark,  wlio  was  at  the  time  a  minor,  to  remain  in  his 
said  billiard  hall  or  saloon,  then  it  would  be  your  duty  to 
find  the  defendant  guilty,  whether  the  said  defendant  knew 
said  Clark  was  a  minor  or  not." 

The  defendant  asked  the  court  to  direct  the  jury,  in  sub- 
stance, that,  to  authorize  conviction,  they  must  find  from  the 
.  evidence  that  the  minor  was  "a  frequenter  of  the  saloon  by 
\  the  permission  of  defendant,"  and  that  defendant  or  his  em- 
I  ployes  had  knowledge  that  Clark  was  in  the  saloon.  The 
request  was  refused. 

Chapter  59,  Acts  of  Fifteenth  General  Assembly,  §  1, 
provides  that  "it  shall  be  unlawful  for  any  person  who  keeps 
a  billiard  hall,  beer-saloon  or  nine  or  ten-pin  alley,  or  the 
agent,  clerk  or  servant  of  any  such  person,  or  any  person 
having  charge  or  control  of  any  such  hall,  saloon,  or  alley,  to 
permit  any  minor  or  minors  to  remain  in  such  hall,  saloon, 
or  alley,  or  to  take  part  in  any  of  the  games  kftown  as  bil- 
•/  liards,  nine  or  ten-pins."     Section  two  provides  punishment 

for  the  violation  of  the  act.  See  McClain's  Statutes,  p.  1019; 
Miller's  Code,  p.  968.  Under  this  statute,  it  is  unlawful  for 
the  keeper  of  a  billiard  saloon  or  his  employes  "to  permit"  a 
minor  to  remain  in  the  saloon,  We  must  enquire  into  the 
meaning  and  force  of  the  words  "to  permit."  It  implies 
express  assent  or  license  to  do  an  act,  or  a  failure  to  prohibit 
or  prevent  it.  If  it  is  the  duty  of  oue  to  prevent  or  prohibit 
an  act,  and  he  fails  to  do  so,  or  to  use  efforts  to  do  so,  he 
j)ermits  it.  He  permits  the  act  which  he  could  have  pre- 
vented. This  is  the  common  meaning  of  the  word,  and  it  is 
used  in  that  sense  in  the  statute  before  us. 

It  is  the  duty  of  saloon-keepers  not  to  permit  but  to  pre- 
vent minors  remaining  in  their  saloons.     The  same  duty  is 
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imposed  upon  their  employes.     If  the  keeper  or  his  employe 
fails  to  take  proper  means  to  prevent  minors  remaining  in 
their  saloons,  they  permit  it.     Hence,  if  proper  watchfulness  ' 
is  not  exercised  by  either;  if  the  keeper  fails  to  enforce 
watchfulness  on  the  part  of  his  employes,  and  thereby  a  , 
minor  is  permitted  to  remain  in  the  saloon,  both  violate  the  ' 
statute.  . 

It  is  obvious  that,  in  the  absence  of  watchfulness    and  ] 
proper  effort  to  discharge  the  duty  imposed  by  the  statute,  if 
a  minor  remain  in  the  saloon  without  the  knowledge  of  the  j 
keeper  or  employe,  each  is  liable  for  the  penalty  provided  | 
by  the  statute.     Neither  can  plead  ignorance  of  the  presence 
of  the  minor.     It  was  their  duty  to  kuow  of  his  presence.     Ig- 
norance, especially  when  there  has  been  no  effort  to  gain  knowl- 
edge, will  excuse  no  one  for  the  omission  of  duty,  eitheir  in 
morals  or  law. 

In  the  case  of  the  defendant,  it  was  his  duty  to  be  vigilant 
to  prevent  the  presence  of  minors.  When  he  has  failed  to  do 
his  duty  in  this  regard,  he  cannot  escape  on  the  mere  ground 
that  he  did  not  know  he  was  violating  his  duty  as  prescribed 
by  the  statute.  If  he  failed  to  require  vigilance  from  his 
employes,  or  so  conducted  his  business  a&  to  permit  his  em- 
ployes to  disobey  the  law,  neither  his  ignorance  nor  theirs  of 
the  presence  of  Clark  will  excuse  the  defendant.  The  ruling 
of  the  district  court  in  refusing  the  instruction  asked  by 
defendant,  and  in  giving  the  third  instruction  above  set  out, 
is  in  accord  with  these  views. 

III.     Defendant's   counsel  insist  that  it  is  necessary  to 

show  that  defendant  had  knowledge  of  the  presence  of  Clark 

in  the  saloon,  before  it  can  be  found  that  he  per- 

THE8AME.  .  -,     .  ,      .  /*     i   . 

mitted  it,  and,  in  support  of  this  position,  cites 
Abrahams  v.  The  State,  4  Iowa,  541 ;  State  v.  Ballingallj  42 
Id.,  87;  CoUeigh  v.  McBride,  45  Id.,  116.  The  statutes 
construed  in  these  cases  either  expressly  npplied,  or  were 
construed  to  apply,  to  permission  with  kiiowledge  of  the  party 
accused.     See  Code  1851,  §  2712;  Code  §  §  1558,  1543. 
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TV.     Counsel  insist  that  the  rulings  of  the  court  below 
hold  defendant  guilty  for  the  offense  of  his  servant.     This 

i, :         position  is  not  correct.     Both  defendant  and  his 

,  ity  for  oi^       Servant  may  be  guilty,  and,  as  we  have  pointed 
ant.  out,  knowledge  of  the  presence  of  the.  minor  need 

not  be  shown  in  order  to  establish  the  gulit  of  either. 

Y.  The  fourth  instruction  holds  that  defendant's  guilt 
does  not  depend  upon  his  knowledge  of  the  minority  of  Clark. 
It  is  complained  of  by  defendant.  This  court  has 
held  that  the  guilt  of  one  charged  with  a  crime 
I  does  not  depend  upon  his  knowledge  of  facts  constituting  the 
offense.  And  a  likef  rule  is  applied  in  civil  cases  to  recover 
tor  damages  resulting  from  illegal  acts.  /State  v.  Newton^ 
44  Iowa,  45;  State  v.  Whttcomiy  52  Id.,  85;  Jamison  v. 
Burton,  43  Id.,  282.  These  cases  cannot  be  distinguished 
in  principle  from  the  case  before  us.  To  hold  differently 
would  practically  defeat  the  enforcement  of  the  statute. 
Persons  engaged  in  a  business  that  becomes  unlawful  or 
criminal  under  certain  conditions  must  exercise  it  at  their 
peril,  taking  care  that  their  acts  are  not  unlawful.  They 
must  be  vigilant  to  discover  the  existence  of  conditions  which 
determine  the  unlawfulness  of  their  acts.  We  have  con- 
sidered all  questions  arising  in  the  case,  and  reach  the  conclu- 
sion that  the  judgment  of  the  district  court  ought  to  be 

Affibmed. 


State  v.  Oastbllo. 


1.  Evidence:  cbbdibilitt  of  witkess  a&  affected  bt  intoxica- 

tion. While  the  intoxication  of  a  witness  at  the  time  of  the  transac- 
tions of  which  he  testifies  does  not  destroy  his  credibility,  it  undoubtedly 
impairs  it;  but  if  his  testimony  is  corroborated,  or  his  recollection  of  the 
transaction  appears  to  be  distinct  and  dear,  he  is  entitled  to  belief. 

2.  Instructions:  bbfusal  to  gbant:  no  pbejudiob.    There  is  no 

eiTor  in  refusing  instructions  asked,  when,  in  view  of  the  instructions 
given,  they  are  not  necessary  to  guide  the  jury  in  the  proper  determina- 
tion of  the  case. 
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3.  Manslaughter:  intention  of  defendant:  instbuction.  Upon 
an  indictment  for  murder,  the  defendant  asked  the  court  to  instruct  the 
jury  that  his  intentions  in  approaching  the  deceased  must  be  presumed 
to  be  lawful,  unless  shown  to  be  unlawful,  and  the  court  refused  to  give 
the  instruction.    Held  that,  if  there  was  error  in  the  ruling,  it  was 

I  cured  by  a  verdict  for  manslaughter  only,  which  did  not  imply  any  un- 
lawful intention  in  approaching  the  deceased. 

i.  Homicide :  not  palliated  by  feebleness  of  deceased.  A  homi- 
cide cannot  be  excused  or  palliated  on  the  ground  that  the  manslayer 
was  ignorant  of  the  fact  that  his  victim's  feeble  condition  wa^such  as 
to  render  him  unable  to  resist  or  survive  the  violence  inflicted. 

5. :  self-defense:  instruction.  There  is  no  error  in  an  instruc- 
tion which,  in  effect,  directs  the  jury  that  a  homicide  will  be  excused, 
where  it  appeared  necessary  to  the  accused,  as  an  ordinarily  prudent 
man,  to  take  the  life  of  the  deceased  in  his  own  self-defense. 

6.  Manslaughter :  definition  of:  self-defense.  Self-defense  ex- 
cuses homicide;  it  has  nothing  to  do  in  determining  ite  degree.  Hence 
it  has  no  place  in  the  definition  of  manslaughter,  or  of  any  other 
degree  of  homicide. 

Appeal  from  Henry  District  Court. 

Tuesday,  December  11. 

The  defendant  was  convicted  of  manslaughter,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  three  years. 
He  now  appeals  to  this  court.  The  facts  of  the  case  are 
stated  in  the  opinion. 

WoolaoKi  c&  JBaiiy  for  appellant. 

Smith  McPhersoTiy  Attorney-general,  for  the  State. 

Beck,  J. — I.  The  deceased,  one  Salberg,  and  a  comrade, 
having  been  drinking  together,  were,  at  the  time  of  the 
occurrences  resulting  in  the  homicide,  in  an  intoxicated  con- 
dition. The  maudlin  actions  of  the  deceased  provoked  taunts 
of  derision  from  three  young  men,  or  boys,  as  they  are  called 
in  the  testimony,  who  were  near  by,  which  excited  his  anger 
and  resentment.  He  ran  towards  them,  climbing  over  an 
intervening  fence,    threatening   them   or  inviting  them  to 
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figlit.  One  of  the  young  men,  defendant,  approached  the 
deceased,  and  a  conflict  ensued.  The  preponderance  of  the 
evidence  is  to  the  effect  that  defendant  struck  the  first  blow, 
^o  weapons  were  used  by  defendant.  He  struck  the  deceased 
two  or  three  times,  who,  before  the  last  blow,  turned  away 
and  fled  to  the  fence.  The  last  blow  was  given  him  when 
he  was  at  the  fence.  These  blows  were  with  the  fist,  and 
were  all  received  by  deceased  about  the  temple  and  side  of 
the  head.  The  defendant's  evidence  is  to  the  effect  that  the 
deceased,  before  the  blows,  had  taken  from  the  ground  a 
stone.  But  we  are  satisfied  that  the  preponderance  of  the 
evidence  fails  to  show  that  he  used  it  or  attempted  to  use  it. 
Immediately  after  the  last  blow  the  deceased  fell,  and  was 
soon  dead.  He  is  shown  by  the  evidence  to  have  been  a 
man  of  feeble,  though  of  rather  large,  frame.  A  post 
inortem  examination  revealed  the  facts  that  he  was  far  gone 
with  consumption,  and  that  there  were  extravasations  of 
blood  in  the  brain.  There  were  two  or  three  contusions  dis- 
covered upon  the  side  of  the  head.  The  testimony  author- 
ized the  conclusion  that  death  resulted  from  the  rupturing  of 
a  blood  vessel  of  the  brain. 

II.  This  statement  of  facts  is  sufficient  to  introduce  the 
consideration  of  the  alleged  errors  complained  of  by  defend- 
1.  EVIDENCE :  ant,  which  all  relate  to  the  instructions  ffiven  to 

credibility  of  '  o 

witness  as  af-   the  lurv. 
fected  by  in-  o      J 

toxicatiou.  The  comrade  of  the  deceased,  named  Clowson, 

who  was  a  witness  for  the  state,  was  shown  to  be  in  an 
intoxicated  condition  at  the  time  of  the  tight,  and  admitted 
it  in  his  own  testimony,  which  was  reasonably  dear  and 
direct.  He  testified  in  effect  that  he  had  a  distinct  recollec- 
tion of  the  affair.  In  directing  the  jury  as  to  the  effect  of  the 
witness'  condition  upon  his  credibility,  the  court  used  the 
following  language: 

"The  fact  that  a  witness  present  at  the  death  of  Salberg, 
and  testifying  as  to  facts,  was  under  the  influence  of  liquor 
to  any  extent,  does  not  affect  his  credibility,  if  you  find  that,  at 
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the  time  he  was  testifying,  he  distinctly  remembered  the  facts 
as  they  occurred.  It  is  the  tmth  that  the  law  seeks,  and  the 
condition  of  the  witness  is  immaterial,  except  as  a  means  of 
determininig  his  ability  and  desire  to  know  and  tell  the 
truth.  And,  if  the  witness  now  remembers  the  facts,  and 
you  believe  he  tells  them  truthfully,  it  does  not  matter  what 
was  his  condition  then." 

"We  think  the  instruction  is  correct.  It  does  not  follow 
that  the  capacity  of  observation  and  the  powers  of  memory 
are  destroyed  by  intoxication,  which  is  not  to  the  degree  pro- 
ducing stupor.  "While  it  must  be  admitted  that  intoxication 
does  not  destroy  credibility,  it  undoubtedly  impairs  it.  But, 
if  the  evidence  of  one  who  was  intoxicated  at  the  time 
of  the  occurrences  of  which  he  testifies  is  corroborated,  or 
his  recollection  of  the  transactions  appears  to  be  distinct  and 
clear,  he  is  entitled  to  belief.  This  is  the  purport  of  the 
instruction  just  quoted.  The  district  court  gave  to  the  jury 
other  proper  directions  applicable  to  the  case,  which  enabled 
the  jury  to  determine  the  weight  to  be  given  to  Clowson's 
evidence. 

III.  The  defendant  asked  an  instruction,  the  refusal  of 
which  is  now  made  the  ground  of  complaint,  which  does  not 

2.  iNSTRuo-  present  a  rule  materially  different  from  the  in- 
ai  togramf'  structiou  above  quoted.  Another  instruction 
no  prejudice,  p^f^gg^]  contains  directions  as  to  the  eflfect  of  the 

contradictions  to  Clowson's  evidence  by  other  witnesses  in 
discrediting  it.  The  instructions  given  in  effect  directed  the 
jury  to  extract  the  truth  from  all  the  testimony,  and  to  reject 
such  part  of  it  as  appeared  to  be  erroneous.  The  jury  would 
certainly  understand  that  they  should  find  the  facts  to  accord 
with  the  preponderance  of  the  proof  The  instruction  in 
question  was  not  demanded  to  guide  them  to  this  result. 

rV.  The  defendant  requested  the  court  to  instruct  the 
jury  that  defendant's  intentions  in  approaching  the  deceased 

3.  MAX-  must  be  presumed  to  have  been  lawful,  unless 
fnientions  of  shown  to  havc  been  unlawful.  The  instruction 
instruction,     is  immaterial  in  view  of  the  verdict  for  man- 
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slaughter.  Whatever  may  have  been  the  intention  of  de- 
fendant in  approaching  deceased  at  the  time  of  the  conflict, 
if  they  were  in  fact  lawful  and  peaceable,  they  would  not 
excuse  the  unlawful  homicide  resulting  from  violence  occur- 
ring after  they  came  together.  It  may  be  that,  had  the  verdict 
been  for  a  homicide  of  a  higher  degree,  prejudice  from  the 
refusal  to  give  the  instructiion  might  have  resulted. 

Y.  The  defendant  requested  the  court  to  instruct  the  jury 
that  they  must  be  satisfied  beyond  a  reasonable  doubt  that 
death  resulted  from  the  blows  inflicted  by  defend- 
ant, to  authorize  them  to  convict.  And  another 
instruction  asked  was  to  the  effect  that,  if  there  were  two 
theories  in  relation  to  the  cause  of  death,  one  consistent  with 
innocence  and  the  other  with  guilt,  and  each  equally  in  har- 
mony with  the  evidence,  the  jury  should  adopt  the  theory  of 
defendant's  innocence.  The  thoughts  of  these  instructions, 
so  far  as  they  should  have  been  presented  to  the  jury,  are 
expressed  in  an  instruction  given,  announcing  the  rule  of 
reasonable  doubt.  The  jury  would  not  have  failed  to  enter- 
tain such  a  doubt,  had  the  evidence,  upon  the  points  contem- 
plated by  these  instructions,  been  of  the  character  stated 
therein. 

VI.  An  instruction  asked  by  defendant  was  to  the  effect 
that,  if,  on  account  of  the  diseased  condition  of  Salberg,  a 
4.  HOMICIDE  ^'^^  ^^  1^^^  ^^^^®  caused  his  death  than  would 
by'S?IfeM  ^*^®  ^^^^  required  to  take  the  life  of  a  healthy 
o  deceased.  ^^^^^  ^he  defendant  cannot  be  held  guilty,  unless 
he  knew  of  the  true  condition  of  the  health  of  deceased. 
The  instruction  was  properly  refused,  and  the  jury  were  in- 
formed, in  substance,  that  the  condition  of  Salberg's  health 
would  not  excuse  defendant.  Surely,  it  cannot  be  claimed 
that  a  homicide  may  be  excused  on  the  ground  that  the  man- 
slayer  was  Ignorant  of  the  fact  that  his  victim's  feeble  con- 
dition was  not  such  as  to  enable  him  to  resist  the  violence. 

YII.     An  instruction  upon  the  doctrine  of  self-defense  is 
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understood  by  counsel  to  mean  that  homicide  can  only  be 

5. :  self-  excused  when  it  is  reasonably  necessary  to  take 

struction.  life  for  the  defense  of  the  accused.  But  the 
whole  instruction  unmistakably  conveys  the  thought  that,  it 
such  necessity  appear  to  the  accused,  or  would  appear  to  an 
ordinarily  prudent  man,  it  is  sufficient. 

VIII.  Counsel  for  the  defendant  insist  that  an  instruction 
defining  the  crime  of  manslaughter  leaves  out  of  view  the 
^LAuoHTBR  •  q^^stiou  of  self-dcfcnsc  as  an  excuse  for  the  hom- 

aeS^deiense.''  icide.  Self-defeuse  excuses  a  homicide;  it  does 
not  indicate  its  degree.  If  it  is  established,  there  can  be  no 
conviction  for  the  offense  in  any  degree.  Hence  it  has  no 
place  in  the  definition  of  manslaughter,  or  any  other  degree 
of  homicide.  The  nature  of  the  defense,  and  the  evidence 
necessary  to  support  it,  were  stated  in  other  instructions. 
The  court  was  not  required  to  repeat  them  in  connection  with 
the  definitions  of  the  different  degrees  of  crime  arising  from 
the  killing  of  a  human  being. 

IX.  While  the  evidence  in  some  degree  is  conflicting,  it 
sufficiently  supports  the  verdict. 

We  have  considered  all  the  points  discussed  by  counsel, 
and  reach  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be 

Affibmbd. 


DiHMioE  v.  Thk  Council  Bluffs  &  St.  Louis  R't  Co. 

1.  Instructions :  must  bboabd  thb  evidence.  An  instruction  which 
takes  for  srranted  a  state  of  facta  not  supported  by  the  evidence  is  erro- 
neous. 

Appeal  from  Pottawattamie  Circuit  Gowrt. 
Tuesday,  Deoembeb  11. 
Action  upon  a  commissioners'  award  of  right  of  way 
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There  was  a  verdict  for  the  plaintiflF,  and  judgment  was 
rendered  thereon.     The  defendant  appeals. 

D.  H.  Solomon^  for  appellant. 

M.  P.  Brewery  for  appellee. 

Adams,  J. — This  case  is  before  us  upon  a  second  appeal. 
See  58  Iowa,  637.  The  evidence  shows  that  a  small  triangu- 
lar piece  of  land,  amounting  to  about  thirty-five  square  feet, 
belonging  to  the  plaintiff,  was  embraced  in  the  defendant's 
right  of  way  proceedings  for  condemnation.  The  commis- 
sioners awarded  the  plaintiff  $600.  The  defendant,  regard- 
ing the  award  as  excessive,  and,  concluding  that  it  did  not 
need  the  land,  decided  not  to  take  it,  and  it  has  never  in  any 
way  interfered  with  the  plaintiff's  enjoyment  of  it. 

But  the  plaintiff  claims  that  a  telegraph  wire  has  beeh 
stretched  across  the  land  by  the  defendant,  and  that,  such 
being  the  fact,  the  commissioners'  award  of  right  of  way 
damages  has  become  payable. 

The  court  below  gave  an  instruction  upon  the  theory  that 
there  was  evidence  tending  to  show  that  a  telegraph  wire  had 
been  stretched  across  the  land  by  the  defendant.  The  court 
said:  "If  the  defendant  has  constructed  a  telegraph  line 
upon  the  right  of  way  in  question  for  the  purpose  of  use  in 
the  operation  of  its  railway,  and  said  telegraph  line  passes 
over  or  upon  the  part  of  the  plaintiff's  lot  in  question,  this 
will  constitute  such  an  appropriation  of  the  said  ground  to 
use  in  the  operation  of  its  railway  as  will  make  the  defend- 
ant liable  to  pay  the  award  in  question." 

The  defendant  contends  that  there  was  no  evidence  upon 
which  this  instruction  could  be  based. 

The  evidence  which  the  plaintiff  relies  upon  is  the  testi- 
mony of  her  husband.  He  was  examined  as  a  witness  in  her 
behalf,  and  testified  that  the  wire  was  stretched  across  lot  13, 
of  which  lot  the  land  in  question  is  a  part,  but  he  did  not  say 
that  it  was  stretched  across  the  land  in  question.     It  is  true, 
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if  it  was  stretched  across  lot  13,  and  was  kept  at  all  points 
within  the  land  embraced  within  the  original  belt  sought  to 
be  condemned,  it  would  follow  by  necessity  that  it  was 
stretched  across  the  land  in  question.  But  it  is  not  shown 
that  the  line  was  kept  within  that  belt.  It  would  not  follow 
that  it  was,  even  if  the  poles  were,  for,  if  there  was  a  curvature 
at  that  point, — and  it  is  not  shown  that  there  was  not — the 
line  might  be  stretched  over  the  part  of  the  lot  not  within 
the  belt.  No  other  evidence  is  relied  upon  by  the  plaintiflF, 
and  we  have  to  say  that  we  see  none  upon  which  the  instruc- 
tion can  be  sustained. 

Kevebsed. 


Habris  v.  Heaokman. 

1.  Practice  in  Supreme  Court:  finding  op  trial  court  consid- 

ered AS  verdict  op  jury.  The  findiDg  of  facts  by  the  trial  court 
in  a  law  action  is  regarded  by  this  court  as  the  verdict  of  a  jury,  and 
will  not  be  set  aside  where  tiie  evidence  is  conflicting. 

2.  Lease:  acceptance  op  rentproh  assignee  of:  lessee  not  dis- 

charged. Where  there  is  an  express  covenant  to  pay  rent  for  a  term 
of  years,  the  mere  acceptance  of  rent  by  the  lessor  from  the  assignee  of 
the  lessee  does  not  discharge  the  lessee. 

3.  :  destruction  BY  FIRE:  lessee  NOT  discharged.    Where  the 

lessee  of  ground  owned  a  wooden  building  thereon,  which  was  des- 
troyed by  fire  during  the  term,  and  at  the  date  of  the  lease  the  city  had 
passed  a  fire  limit  ordinance,  by  which  the  lessee  was  prohibited  from 
erecting  another  wooden  building  on  the  ground,  held  that  he  was  not 
thereby  discharged  from  his  liability  to  pay  rent  to  the  end  of  the  term. 

Appeal  from  the  Superior  Court  of  Council  Bluffs. 

Tuesday,  December  11. 

The  plaintiff  claims  that  in  May,  1877,  he  entered  into  a 
vpritten  contract  with  defendant,  by  which  he  leased  to  de- 
fendant part  of  a  lot  in  Council  Bluffs,  for  the  period  of  five 
years,  and  that  defendant  by  said  contract  agreed  to  pay  as 
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rent  twelve  dollars  per  month,  monthly  in  advance,  and  that 
there  is  due  to  plaintiflF  the  sum  of  two  hundred  and  forty 
dollars  on  said  lease. 

The  defendant  admited  that  he  did  "  enter  upon  the  said 
ground  under  a  contract  with  plaintiflF  for  the  monthly  ground 
rent  of  twelve  dollars  per  month  in  advance,  and  that  he  was 
to  occupy  the  same  for  five  years,"  and  averred  that  at  that 
time  defendant  owned  a  wooden  building  situated  on  said  lot; 
that  he  afterward  sold  said  building,  and  assigned  the  lease 
to  other  parties,  who  took  possession  of  the  lot,  and  that, 
after  that,  the  said  other  persons  paid  the  ground  rent  to  the 
plaintiBT;  that  plaintiff  had  full  knowledge  of  the  sale  of  the 
building  and  transfer  of  the  lease  to  the  other  parties,  and 
accepted  the  rent  from  them^  and  that  he  thereby  released 
and  discharged  the  defendant  from  the  payment  of  the  rent. 
He  denied  that  said  lease  was  in  writing.  He  further  alleged 
that  said  lot  was  within  the  fire  limits  of  the  city,  and  said 
building  was  of  wood,  prohibited  by  ordinance,  and  was  des- 
troyed by  fire,  and  that  no  new  wooden  structure  could  law- 
fully be  erected  upon  said  lot. 

There  was  a  trial  by  the  court,  and  a  judgment  for  the 
plaintiflT.     Defendant  appeals. 

G,  A.  Holmes^  for  appellant 

Flichinger  Bros.^  for  appellee 

KoTHROCK,  J. — I.  The  plaintiflT  claimed  that  the  original 
written  lease  was  lost,  and  he  introduced  secondary  evidence 
I.  PRACTICE     of  its  contents.     It  is  claimed  by  appellant  that 

In  supreme  ,  ,         n^   , 

court:  And-     the  evidence  thus  introduced  was  msuflicient  to 

ing  of  court 

^eJalct'o?  ^  ^^^^  ^^^^  t^i^TQ  was  a  written  lease.  We  think 
^"y*  otherwise.     This  is  a  law  action,  and  the  finding 

of  the  court  is  to  be  regarded  the  same  as  the  verdict  of  a 
jury,  which  is  not  to  be  interfered  with  where  the  evidence 
is  conflicting.  There  was  abundant  evidence  on  this  point  to 
sustain  the  finding^. 
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II.  The  lease  was  for  the  term  of  five  years,  and  the  de- 
fendent  expressly  agreed  to  pay  the  plaintiff  the  sum  of  twelve 
2.  lease:  ac-   ^^Wars  per  month  in  advance.     It  is  claimed  by 

ront^m^aB-  appellant  that  there  was  only  an  implied  coven- 
nS^dtei  ^^^^  ant  to  pay  the  rent,  and  that  acceptance  of  rent 
by  the  plaintiff  from  the  assignees  of  defendant 
discharged  the  defendant  from  farther  liability.  But  the  lease 
is  more  than  an  implied  covenant.  It  is  an  express  agree- 
ment to  pay  the  plaintiff  the  rent  for  the  term,  and,  where 
there  is  an  express  covenant  to  pay  the  rent,  the  mere  ac- 
ceptance of  rent  from  an  assignee  of  the  lease  does  not  dis- 
charge the  lessee.  Fanning  v.  Stimson,  13  Iowa,  42 ;  Barhydt 
u  Burgess^  46  Id.,  476.  Besides,  the  plaintiff  testified  that, 
when  he  found  the  other  parties  in  the  building,  he  ''gave 
them  a  receipt  for  rent  on  the  Heackman  lease,"  and  that  he 
looked  to  Heackman  for  the  rent  under  the  lease. 

III.  The  building  on  the  lot  was  destroyed  by  fire.  At  the 
time  the  lease  was  executed,  and  at  the  time  of  the  fire,  there 

was  a  fire  limit  ordinance  in  force,  by  which  the 
^rucuon  by*'  erection  of  a  wooden  building  on  the  lot  was  pro- 
not  disciiarg.  hibited.  The  rent  which  is  claimed  in  this  action 

accrued  after  the  building  was  burned.  It  is 
claimed  that  the  destruction  of  the  building,  taken  in  con- 
nection with  the  terms,  of  the  lease,  terminated  the  lease,  and 
that  defendant  is  not  liable.  But  the  defendant  made  his 
contract  when  the  fire  limit  ordinance  was  in  force,  and,  even 
if  it  was  not  then  in  force,  the  burning  of  the  building,  would 
not  discharge  him  from  his  contract.  David  v.  Ryan^  4tl 
Iowa,  642. 

Affibhed. 
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'  State  v.  Hemrick. 

1.  Praotice  in  Supreme  Court :  evidence  not  identified.  ^The  only 

way  oral  evidence  introduced  on  the  trial  of  a  cause  can  be  preserved  and 
identified,  for  the  purpose  of  an  appeal  to  this  court,  is  by  a  bill  of  ex- 
ceptions signed  by  the  trial  judfire;  and  certain  alleged  evidence  in  this 
case,  not  being  so  identified,  cannot  be  considered. 

2.  :  PRESUMPTION  IN  FAVOR  OF  INSTRUCTION.  Where  an  instruc- 
tion in  a  criminal  cause  was  good  in  the  case  of  certain  possible  de- 
fenses, but  it  does  not  appear  from  the  record  what  the  defense'was,  this 
court  cannot  presume  that  the  instruction  was  improperiy  given. 

3.  Criminal  Law:  alibi  and  insanity  as  defenses:  burden  of 

PROOF.  A  defendant  in  a  criminal  cause  setting  up  as  a  defense  alibi 
or  insanity,  has  the  burden  of  proof  to  establish  these  defenses.  State 
V,  BrucBi  48  Iowa  530,  and  State  v.  Hamilton,  57  Id.,  596  followed. 
[See  also  State  v.  Reed,  ante  40.] 

Appeal  from  Marshall  District  Cotirt. 

Tuesday,  December  11. 

Indictment  for  robbery  from  the  person  of  one  Anderson. 
Trial  by  jury,  verdict  "guilty,"  judgment,  and  defendant  ap- 
peals. 

Lincoln  King^  for  appellant. 

Smith  McPherson^  Attorney-general^  for  the  State. 

Seeders,  J. — This  cause  was  submitted  on  written  tran- 
script. There  is  a  paper  before  us  which  does  not  constitute 
a  part  of  the  transcript,  nor  is  it  referred  to  therein.  It  is 
not  certified  to  by  the  clerk.  It  purports  to  set  out  a  portion 
of  the  evidence  introduced  on  the  trial,  and  it  is  certified  to 
by  Thos.  P.  Dering,  who  states  that  he  is  the  oflScial  report- 
er of  the  district  court  in  and  for  the  eleventh  judicial  dis- 
trict. The  attorney-general  insists  that  this  paper  cannot  be 
recognized  by  this  court,  because  it  is  not  properly  authenti- 
cated; and  this  we  think  must  be  so.    The  only  way  oral  evi- 
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dence  introduced  on  the  trial  of  a  cause  can  be  preserved  and 
identified,  for  the  purpose  of  an  appeal  to  this  court,  is  by  ii 
bill  of  exceptions,  signed  by  the  trial  judge.  The  assignment 
of  error,  therefore,  argued  by  counsel,  based  upon  what  pur- 
ports to  be  a  portion  of  the  evidence  so  certified,  cannot  be 
considered,  simply  because  there  is  not  suflBcient  proof  that 
such  evidence  was  introduced. 

II.  The  transcript  before  us  contains  only  the  indictment, 
the  instructions,  verdict,  judgment,  and  the  proceedings  of  the 
court  prior  to  commencing  the  trial.  The  appellant  com- 
plains of  the  following  instructions  given  the  jury:  "If  the 
evidence  offered  and  introduced  on  the  part  of  the  state,  taken 
above,  is  sufficient  to  establish  the  defendant's  guilt  beyond  a 
reasonable  doubt,  then  it  is  incumbent  on  the  defendant  to  ex- 
plain the  facts  so  proved  by  the  state,  or  establish  his  defense, 
and  this  may  be  done  by  a  preponderance  of  the  evidence; 
that  is,  if  the  circumstances  so  proved  by  the  defense  be  estab- 
lished by  a  preponderance  of  the  evidence,  it  necessarily  leaves 
the  material  facts  in  dispute  reasonably  doubtful.  If  the  evi- 
dence of  the  state  fails  to  show  the  defendant  guilty,  he  is 
entitled  to  an  acquittal,  unless  the  evidence  introduced  on  the 
part  of  the  defendant,  which  you  deem  creditble  and  of  any 
weight,  so  strengthens  the  proofs  offered  by  the  state  as  to 
leave  no  reasonable  doubt  of  his  guilt.  If,  upon  the  whole 
proof,  and  under  all  the  evidence,  there  is  reasonable  doubt 
of  defendant's  guilt,  he  is  entitled  to  an  acquittal."  The  ob- 
jection made  to  the  foregoing  instruction  is,  that  the  defend- 
ant is  required  to  establish  his  defense  by  a  preponderance  of 
the  evidence.  Conceding  this  to  be  so,  then  the  question  is 
— as  we  do  not  have  the  evidence  before  us — whether  the  in- 
struction can  be  sustained  as  to  any  possible  defense  relied  on 
by  the  defendant.  This  court  has  held  that,  as  to  the  defense 
of  insanity,  or  alibi^  the  foregoing  instruction  would  be  cor- 
rect. State  V.  Hamilton^  57  Iowa,  596;  State  v.  Bruce^  48 
Id.,  530.  Following  these  cases,  the  judgment  of  the  district 
court  is 

Affirmed. 
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Martin  v.  Whlsler. 


Martin  v.  Whisler. 

\,  Tender:  admission  of  liability:  costs.  Where  an  action  is 
broagbt  apon  a  cause  which  has  been  merged  in  an  award  of  arbitra- 
tion, although  no  recovery  could  be  had  thereon,  yet  if  defendant  ap- 
yeais  and  pleads  the  award,  and  tenders  the  amount  thereof,  he  thereby 
admits  that  the  cause  of  action  still  subsists,  and  his  liability  thereon  to 
the  amount  of  the  tender;  and,  so  admitting,  he  cannot  avoid  the  pay- 
ment of  the  costs  made  upon  the  trial.  He  should  have  tendered  the 
costs  accrued  at  the  time  he  tendered  the  amount  of  the  award. 

Appeal  from  Cdss  Circuit  Court, 

Tuesday,  Deoembeb  11. 

The  plaintiff  commenced  this  action  before  a  justice  of 
the  peace  upon  an  account,  claiming  the  sum  of  $78.  The 
defendant  denied  any  indebtedness,  and  alleged  that  the  sub- 
ject matter  of  the  suit  was  submitted  to  arbitrators,  who 
made  an  award  that  defendant  should  pay  plaintiff  $45.  The 
defendant  tendered  this  sum,  and  deposited  it  in  court.  The 
cause  was  tried  to  a  jury,  and  verdict  was  returned  and  judg- 
ment rendered  for  plaintiff  for  $65.  The  plaintiff  appealed 
to  the  circuit  court,  and  the  parties  filed  therein  an  agreed 
statement  of  facts,  in  which  the  plaintiff  admitted  that  he 
was  entitled  to  recover  only  the  amount  of  the  award  and 
tender.  The  plaintiff  insisted,  however,  that  the  defendant 
should  have  tendered  the  costs  made  in  the  justice's  court  to 
the  time  of  the  tender.  In  the  circuit  court  the  only  con- 
troversy was  as  to  which  party  was  liable  for  the  costs  in  the 
justice's  court.  The  court  found  the  plaintiff  entitled  to 
judgment  for  the  sum  tendered,  and  the  costs  made  in  the 
justice's  court.     The  defendant  appeals. 

L,  L,  DeLano^  for  appellant. 

A.  S.  Chv/rchilly  for  appellee. 

Day,  Ch.  J. — ^The  court  certified  the  question  upon  which 


Digitized  by  VjOOQ IC 


DECEMBEE  TERM,  1883.  417 

M&rdn  T.  Wbisler. 

it  18  desirable  to  have  the  opinion  of  this  court  as  follows: 
''Where  an  action  was  brought  upon  a  parol  contract,  which 
ha4  been  merged  in  the  written  award  of  arbitrators,  and  in 
which  action  the  defendant  in  his  answer  denied  the  right  of 
plaintiff  to  sue  or  recover  on  the  original  contract,  and  plead 
the  award,  and  deposited  the  amount  thereof,  without  any 
costs,  in  the  hands  of  the  justice,  on  the  filing  of  his  answer, 
which  party  is  liable  for  the  costs  made  on  the  trial  of  tlie 
case  before  the  justice?'*  The  defendant  insists  that  the  ten- 
der was  made  upon  the  award,  and  not  upon  the  cause  of 
action  sued  upon;  that  the  plaintiff  could  not  have  recovered 
upon  the  cause  of  action  sued  upon,  and  that,  consequently, 
it  was  not  necessary  for  the  defendant,  in  order  to  avoid  the 
payment  of  costs,  to  tender  the  costs  accrued  at  the  time  of 
the  tender.  The  defendant,  however,  made  a  tender  in  the 
action,  and  thus  admitted  liability  upon  the  cause  of  action 
sued  upon,  to  the  extent  of  the  tender.  It  may  be  that,  if 
the  defendant  had  relied  upon  his  denial  of  the  plaintiff's 
cause  of  action,  he  could  have  prevented  the  plaintiff  from 
recovering  thereon.  But,  having  made  a  tender  of  a  sum 
which  he  admits  to  be  due,  he  should,  in  order  to  avoid  lia- 
bility for  costs,  have  tendered  the  costs  which  had  accrued  at 
the  time  of  the  tender.  See  Freeman  v.  Fleming^  5  Iowa, 
460;  Wan^ngton  v.  Pollard^  24  Id.,  281;  Barnes  v,  Crreeney 
30  Id.,  114.  Under  the  facts  certified  to  us  by  the  court  be- 
low, the  defendant  is  liable  for  the  costs  made  in  the  justice's 
court. 

Affibmed* 
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Curtis  y.  The  Chtcaeo,  Milwaukee  &  8t  Paul  Railway  Company. 


CuBTis  V.  The  Ohioago,  Milwaukee  &  St.  Paul  Railway 

Company.  * 

1.  Bailroads:  right  of  lakd-ownbrto  opbv  cromiko:  burden  to 
ESTABLISH.  A  farmer  is  not,  as  a  matter  of  cburte,  entitled  to  an  open 
crossing  for  his  stock  over  the  track  of  a  railway  which  traverses  his 
pasture,  regardless  of  all  other  means  of  crossing;  and,  before  he  can 
demand  such  open  crossing,  he  mast  show,  at  least,  that  he  has  no  other 
adequate  means  for  transferring  his  stock  from  one  side  to  the  other  of 
the  track.  The  plaintiff  having  failed  to  bring  np  all  his  evidence  on 
this  appeal,  this  court  cannot  say  that  the  court  below  erred  in  finding 
that  he  was  not  entitled  to  the  open  crossing  demanded  by  him. 

Appeal  from  Scott  Circuit  Court. 

Tuesday,  December  11. 

This  action  was  brought  to  compel  the  defendant  to  pnt.in 
an  open  crossing  and  a  cattle  guard  at  a  point  designated  by 
him  in  a  notice  served  by  him  upon  the  defendant.  The 
court  dismissed  the  plaintiff's  petition,  and  rendered  jndg- 
ment  for  the  defendant  for  costs.     The  plaintiff  appeals. 

Geo.  E.  Huhhell^  for  appellant. 

Grant  c&  Grants  {or  appellee. 

Adams,  J. — ^The  abstract  does  not  purport  to  contain  all 
the  evidence.  The  court  made  certain  findings  of  fact,  and 
we  shall  assume  that  they  were  supported  by  the  evidence. 
The  court  found,  in  substance,  that  the  defendant's  track 
crosses  the  plaintiff's  pasture;  that  the  plaintiff  requested 
the  defendant  to  construct  an  open  crossing  at  the  place 
designated  in  a  notice  served;  that  the  defendant  refused  to 
do  so;  that  it  had  fenced  the  track  on  both  sides,  and  put  in 
gates,  and  claimed  that  that  was  suflBcient;  that  an  open 
crossing  with  cattle  guards  might  have  been  put  in  at  a 
reasonable  expense,  but  not  a  bridge  or  tunnel;  that  the 
plaintiff  was  not  cut  off  from  the  highway;  that  his  only 


Digitized  by  VjOOQ IC 


DECEMBER  TEEM,  1883.  419 

Curtis  y.  The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

ground  for  asking  for  an  open  crossing  was  to  be  saved  the 
inconvenience  of  opening  and  shutting  the  gates  when  driv- 
ing his  cattle  from  one  part  of  the  pasture  to  the  other;  that 
the  only  objection  made  by  the  plaintiff  was  that  the  crossing 
was  not  an  open  one.  The  court  also  found  as  a  conclusion 
of  law  that,  "under  the  circumstances,  the  crossing  provided 
by  the  defendant  was  adequate,  and  all  that  is  required  by 
law,  so  far  as  regards  the  question  of  being  open  or  not." 

I.  The  plaintiff  assigns  as  error  that  the  court  erred  in  its 
finding  that  the  only  objection  made  by  the  plaintiff  to  the 
crossing  was  that  it  was  not  an  open  one. 

The  petition  and  evidence  set  out  do  not  clearly  show 
whether  the  fact  that  the  crossing  was  not  an  open  one  con- 
stituted the  plaintiff's  only  objection  or  not.  It  appears 
clearly  enough  that  he  demanded  cattle  guards.  But  such 
demand  seems  to  have  been  made  in  connection  with  his 
demand  for  an  open  crossing.  It  is  not  shown  that  he 
demanded  a  crossing  with  gates  and  cattle  guards;  and,  as  the 
abstract  does  not  purport  to  contain  all  the  evidence,  we 
cannot  say  that  the  court  erred  in  finding  that  the  plaintiff's 
only  objection  was  that  the  crossing  was  not  an  open  one. 
"We  shall  assume,  then,  that  the  plaintiff's  demand  for  cattle 
guards  was  to  obviate  the  necessity  of  gates,  and  render  an 
open  crossing  practicable  and  proper. 

II.  We  come,  then,  to  the  question  as  to  whether  the 
crossing  at  the  place  where  made,  not  being  an  open  one,  was 
adequate.  We  do  not  feel  called  upon  to  determine  whether 
under  any  circumstances  a  farmer,  whose  pasture  is  crossed 
by  railroad  track,  is  entitled  to  an  open  crossing  for  the  mere 
accommodation  of  his  stock.  The  defendant  contends  stren- 
uously that  he  is  not.  There  would  certainly  be  a  grave 
objection  to  a  crossing  in  a  pasture  that  would  allow  cattle  to 
enter  upon  the  track  and  stop  there.  It  would  unquestion- 
ably be  a  source  of  danger.  But,  without  going  to  the  extent 
which  the  defendant  contends  that  we  should,  we  have  to  say 
that  we  do  not  think  that  it  follows  as  a  matter  of  course 
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HUdreth  ▼.  Harney. 

that  a  farmer  is  entitled  to  such  crossing  for  cattle,  regardless 
of  all  other  means  of  crossing.  The  burden  was  upon  the 
plaintiff  to  show,  at  least,  that  he  had  no  other  adequate 
means,  and,  if  he  desired  his  case  reviewed  upon  errors  with- 
out the  evidence,  or  without  all  the  evidence,  as  he  seeks  in 
this  case,  he  should  have  asked  the  court  to  find  that  he  had 
no  other  adequate  means,  or,  at  least,  to  find  what  other 
means  he  had.  As  to  what  other  means  the  plaintiff  had, 
the  findings  are  silent.  "We  might  rest  the  case  here,  but  we 
think  best  to  say  that  the  evidence  set  out  shows  that  there 
was  a  good  enough  crossing  near  by  under  a  railroad  bridge, 
except  that  in  wet  seasons  it  sometime  became  impassable. 
But  how  often  it  became  impassable  is  not  shovm,  nor  how 
long  it  remained  so,  nor  to  what  extent  inconvenience  was 
suffered.  It  is,  however,  shown  that  there  was  not  only  a 
railroad  bridge  for  a  crossing,  but  there  was  a  highway 
boundary  of  the  pasture.  What  other  means  the  plaintiff 
had  for  transferring  his  stock  from  one  side  of  the  pasture  to 
the  other,  we  do  not  know.  He  has  not  allowed  us  to  say 
that  we  are  in  possession  of  all  the  facts,  and  yet,  with  the 
burden  of  proof  upon  himself,  he  asks  us  to  hold  that  the 
crossing  complained  of  is  inadequate.  He  asks  it  for  the 
reason  that  it  is  not  an  open  one.  We  do  not  think  that  we 
should  be  justified  in  so  holding. 

Affibmed. 


62    420 
I  89    486 

l^^^l  HiLDRETH   V.    HaRNET. 

1.  Judgment:  on  petition  filed  too  late:  not  void.  Where  a  peti- 
tion is  filed  on  a  day  later  than  that  named  in  the  original  notice,  it 
is  proper  for  the  court  to  discontinue  the  cause;  and  it  is  error  to  refuse 
to  dismiss  such  a  petition;  but  a  judgment  recovered  upon  a  petition 
filed  too  late  is  not  void,  and  cannot  be  collaterally  impeached.  The 
irregularity  must  be  corrected  by  appeal,  or  in  some  other  direct  method 
known  to  the  law. 
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Hildreth  v.  Harney. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  December  11. 

The  plaintiff  brings  this  action  in  equity  to  quiet  his  title 
to  certain  forty  acres  of  land.  The  court  entered  a.  decree 
for  plaintiff  as  prayed  in  the  petition.  The  defendant  ap- 
peals.    The  material  facts  are  stated  in  the  opinion. 

Detrick  cfe  Snell^  for  appellants. 

Barcrofty  Bowen  &  Sickmon^  for  appellee. 

Day,  Ch.  J. — The  plaintiff  derived  his  title  to  the  lands 
in  controversy  through  the  foreclosure  of  a  mortgage  execu- 
ted thereon  by  David  K.  Harney,  the  father  of  the  defend- 
ant. The  mortgage  was  foreclosed  after  the  death  of  David 
li.  Harney,  and  his  widow  and  children,  including  the  de- 
fendant, were  made  parties  to  the  foreclosure  proceeding. 
The  original  notice  was  served  personally  on  the  7th  day  of 
December,  1867,  and  notified  the  defendants  "that  there  is 
now  on  file  in  the  office  of  the  clerk  of  the  district  court  of 
Polk  county,  Iowa,  the  petition  of  John  M.  Harney,"  claim- 
ing of  them  the  foreclosure  of  the  mortgage  in  question. 
The  petition  in  the  foreclosure  proceeding  was  not  in  fact 
filed  until  January  22,  1868.  The  defendant  claims  that, 
because  of  the  failure  to  have  the  petition  on  file  at  the  time 
mentioned  in  the  notice,  the  court  failed  to  acquire  jurisdic- 
tion, and  the  decree  of  foreclosure  is  void.  Section  2600  of 
the  Code  provides  that,  if  the  petition  is  not  filed  by  the 
date  fixed  in  the  notice,  the  action  will  be  deemed  discontin- 
ued. Under  this  section,  it  has  been  held  that  it  was  proper 
for  the  court  to  discontinue  a  cause,  where  the  petition  was 
not  filed  within  the  time  mentioned  in  the  notice.  Hudson 
V.  Blanfus,  22  Iowa,  323.  It  has  also  been  held  that  it  was 
error  to  refuse  to  dismiss  a  petition  which  was  not  filed  until 
after  the  time  specified  in  the  notice.     Cibula  et  al,  v.  PitVa 
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Sons*  Manufacturing  Co,^  48  Iowa,  528.  It  has  never, 
however,  been  held  that  a  judgment  recovered  upon  a  petition 
filed  after  the  time  named  in  the  notice  is  void,  and  liable  to 
collateral  impeachment.  Upon  the  contrary,  in  Brown  v. 
Mallo)^^  26  Iowa,  469,  referring  to  the  question  now  under 
consideration,  in  connection  with  other  matters,  it  is  said: 
"It  is  not  necessary  to  consider  these  various  matters,  for 
they  amount  to  irregularities  which  do  not  operate  to  avoid 
the  judgment,  and  must  be  corrected  by  appeal,  or  in  other 
ways  pointed  out  by  the  statute."  In  our  opinion,  the  fail- 
ure to  file  the  petition  within  the  time  named  in  the  notice 
does  not  render  the  judgment  void. 
The  judgment  of  the  court  below  is 

Affirmed. 


Tuttle  v.  The  Ind.  School  Dist.  of  Haelan  et  al. 
Davidson  et  al.  v.  Sake  and  Robertson,  Intervenor. 

1.  Contract  to  Baild  House :  abandonment  of  bt  contractob  and 
assignment  to  subeties:  equities  as  between  sureties  and 
creditors.  Where  a  baildinpf  contractor  abandoned  his  work,  and.  for 
the  purpose  of  protecting  his  sureties,  assigned  his  contract  and  turned 
over  the  work  to  them,  with  the  understanding  that  they  should  finish 
the  building,  and  with  the  money  received  upon  the  contract  pay  for 
the  materials  and  labor  furnished,  and  account  to  him  for  the  profits,  if 
any,  held  (I)  that  "the  materials  and  labor  furnished''  had  reference  to 
what  should  be  furnished  at  the  times  the  several  installments  became 
due  under  the  contract,  and  not  to  what  was  furnished  at  the  time  of 
the  assignment;  (2)  that  the  sureties  became  trustees  for  the  completion 
of  the  work,  and  that,  as  such,  they  had  the  right  to  use  the  money 
arising  from  the  contract  to  execute  their  trust;  that  is,  to  complete  the 
building;  and  that  persons  who  had,  prior  to  the  assignment,  furnished 
materials  to  the  contractor,  could  not  in  equity,  without  having  estab- 
lished a  prior  lien,  demand  the  contract  money  needed  to  complete  the 
building,  for  the  purpose  of  paying  the  contractor's  indebtedness  to 
them  for  the  material  so  furnished;  (8)  that  the  equities  were  no  strong- 
er of  a  material-man  who  held  an  order,  given  by  the  contractor  before 
his  assignment,  upon  an  installment  of  the  contract  money,  which  did 
not  become  due  until  it  had  been  earned  by  the  work  and  expenditures 
of  the  trustees. 
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Appeal  from  Shelby  District  Court, 

Tuesday,  Decembbb  11. 

Action  in  equity  to  establish  an  equitable  right  to  a  cer- 
tain fund.  There  was  a  decree  for  the  defendants.  The 
plaintiffs  and  intervenor  appeal. 

Wright^  Cummins  <&  Wright^  A.  K.  Riley  and  D.  0, 
Stuarty  for  appellants. 

Smith  cfe  Cullisony  Piatt  Wicks  and  Dyer  <&  Fitchpat- 
ridky  for  appellees. 

Adams,  J. — ^The  fund  in  controversy  is  in  the  hands  of 
the  Independent  School  District  of  Harlan.  It  is  money 
due  from  the  district  for  building  a  school  house.  The  dis- 
trict occupies  a  neutral  position,  and  is  ready  to  pay  the 
money  to  such  person  or  persons  as  the  court  shall  determine 
to  be  entitled  to  it.  The  plaintiffs  in  the  respective  actions 
and  the  intervenor  claim  the  fund  as  against  the  defendants, 
J.  A.  Fitchpatrick,  A.  K.  Banks,  J.  A.  King,  J.  F.  Myers 
and  L.  Soderland. 

In  July,  1881,  Solon  Bryan,  who  is  made  defendant  herein, 
entered  into  a  contract  to  build  a  school  house  for  the  Inde- 
pendent School  District  of  Harlan.  At  the  same  time  he 
gave  the  district  a  bond  for  the  performance  of  his  contract. 
Fitchpatrick,  Banks,  King,  Myers,  and  Soderland  were  sure- 
ties upon  the  bond.  Bryan  commenced  work  soon  after  the 
execQtion  of  the  contract,  and  continued  until  after  four  esti- 
mates were  made  and  paid,  the  last  estimate  in  his  favor 
being  dated  November  30,  1881.  After  that,  Bryan's  work 
proved  to  be  unsatisfactory,  and  the  architect  and  superin- 
tendant,  "William  Foster,  refused  to  give  Bryan  another  esti- 
mate, and  notified  the  sureties  of  Bryan's  failure  to  do  satis- 
factory work,  and  that  he  had  refused  to  give  him  a  fifth  esti- 
mate.   The  sureties,  in  order  to  protect  themselves,  took  from 
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Bryan,  in  February,  1882,  an  instrument,  by  which  he  as- 
signed to  them  his  interest  in  the  contract  with  the  district, 
and  authorized  them  to  receive  all  money  due  or  to  become 
due  under  the  contract,  providing,  however,  that  they  should 
receive  the  same  "for  the  purpose  only  of  paying  for  mate- 
rial and  labor  furnished  in  the  said  building,"  and  the  profits, 
if  any,  were  to  be  paid  to  Bryan. 

In  the  following  month  they  took  from  him  another  instru- 
ment, by  which  he  conveyed  to  them  all  the  material  on  the 
ground,  and  all  his  interest  in  the  contract,  without  any  reser- 
vation as  to  profits.  Bryan  at  the  same  time  turned  the 
work  over  to  them,  and  they  proceeded  and  completed  the 
building.  The  job  proved  to  be  an  unfortunate  one.  The 
contract  price  was  $18,000.  The  district  paid  Bryan  $8,415 
on  the  estimates  given  to  him,  leaving  only  $9,585  to  be  paid 
afterwards;  and  the  completion  of  the  building  cost  $13,750. 
The  sureties,  appellees  herein,  claim  that,  under  the  assign- 
ment from  Bryan,  they  are  entitled  to  what  remains  due 
from  the  district,  and  that  they  need  it  all,  and  more  too,  to 
save  themselves  from  loss.  The  plaintiffs  and  the  intervenor, 
Robertson,  appellants  herein,  are  creditors  of  Bryan,  having 
become  such  for  material  furnished  for  the  building,  and 
they  claim  what  remains  due  from  the  district,  or  so  much 
thereof  as  may  be  necessary,  to  pay  them  as  such  creditors. 

Under  the  first  contract  between  Bryan  and  the  appellees, 
they  were  to  receive  the  money  due  and  to  become  due  from 
the  district,  and  use  the  same  "for  the  purpose  of  paying  for 
the  material  and  labor  furnished,"  and  paying  to  Bryan  the 
profits,  if  any.  The  appellants  contend  that  the  parties 
meant,  by  "material  and  labor  furnished,"  the  material  and 
labor  furnished  prior  to  the  execution  of  the  contract,  and 
that  only.  But  we  do  not  think  that  this  position  can  be 
sustained.  If  that  was  all  that  the  parties  meant,  it  would 
appear  that  a  disposition  of  a  portion  of  this  money  was  un- 
provided for.  We  think  that,  by  "  material  and  labor  fur- 
nished," the  parties  meant  material  and  labor  furnished  at 
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the  time  the  money  should  be  received.  This  construction 
violates  no  grammatical  rule,  and  it  makes  the  contract  rea- 
sonable and  consistent.  Had  there  been  profits,  as  the  first 
contract  between  Bryan  and  the  appellees  contemplated  was 
possible,  it  seems  to  us  that  the  rights  and  obligations  would 
have  been  clear.  By  profits  was  meant,  of  course,  what  the 
contract  price  should  exceed  the  entire  cost.  The  appellees 
should,  we  think,  if  there  had  been  money  enough,  have  paid 
whatever  was  due  to  any  one  as  part  of  the  cost,  and  the  bal- 
ance as  profits  to  Bryan.  The  appellants  should,  we  think, 
in  such  case  have  been  paid.  But  the  cost  appears  to  have 
exceeded  the  contract  price;  and,  what  is  more,  the  amount 
to  be  paid  the  appellees  was  not  sufficient  to  pay  the  cost 
in(ni7Ted  hy  them. 

The  question  presented  is  as  to  whether  the  appellants,  as 
creditors  of  Bryan,  have  a  right  to  be  paid  out  of  the  fund 
remaining  in  the  hands  of  the  district,  notwithstanding  the 
appellees  are  short  in  any  event,  and  such  payment  would 
increase  their  shortage.  In  our  opinion  they  have  not. 
Whatever  obligation,  if  any,  was  assumed  by  the  appellees 
in  favor  of  the  appellants,  was  assumed  by  them  as  trustees. 
Now,  trustees  may  always  be  allowed  their  proper  expendi- 
tures made  in  the  execution  of  their  trust.  The  execution 
of  the  trust  in  question  required  the  completion  of  the 
building.  Fifteen  per  cent  of  the  contract  price  had  been 
reserved  to  be  paid  only  upon  the  completion  of  the  build- 
ing. The  reserved  fifteen  per  cent  earned  by  Bryan  appears 
to  have  been,  at  the  time  he  abandoned  the  work,  in  a  sub- 
stantially wrecked  condition.  The  appellees  undertook  to 
save  it  for  him  and  his  creditors.  To  do  so,  it  was  necessary 
for  them  to  incur  liabilities  and  make  advances.  They  did 
save  it.  But,  unfortunately,  the  trust  fund  is  insufficient  to 
pay  the  claims  charged  on  it.  This,  however,  is  not  the 
fault  of  the  appellees.  They  have  saved  the  fund  that  was 
in  peril,  and  earned  the  balance.  As  they  have  made  no  ex- 
penditures except  in  the  legitimate  discharge  of  their  duty, 
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it  seems  to  us  that  it  would  be  a  harsh  rule  to  hold  that  their 
right  to.  reimbursement  is  inferior  to  that  of  mere  benefi- 
ciaries under  the  provisions  of  the  trust  which  they  assumed. 
It  is  contended,  to  be  sure,  by  the  appellants,  that  they  are 
not  such  mere  beneficiaries;  that  they  had  an  equitable  claim 
upon  the  fund  before  the  trust  was  assumed,  and  which  still 
exists  independent  of  any  contract  between  the  appellees  and 
Bryan.  This  theory  is  predicated  upon  the  fact  that  the 
appellants  furnished  material  which  went  into  the  building, 
and  by  reason  of  which  the  fifteen  per  cent  reserved  from 
Bryan's  estimates  was  earned  in  part. 

But  it  is  not  contended  that  appellants  acquired  any  lien; 
and  their  mere  equity  we  have  already  determined  is  inferior 
to  that  of  the  appellees,  because  the  reserved  fifteen  per  cent 
was  saved  only  by  the  expenditures  made  by  the  appellees. 

"Wm.  Davidson  &  Bros,  set  up  a  claim,  which,  in  one 
respect,  is  different  from  that  of  the  other  appellants.  They 
hold  Bryan's  order,  drawn  upon  the  district  before  the  ap- 
pellees took  any  assignment.  They  contend  that  the  amount 
of  their  claim  was  set  apart  and  virtually  assigned  to  them 
by  Bryan  out  of  money  to  become  due  from  the  district,  and 
that  no  assignment  afterward  to  the  appellees  could  affect 
their  claim.  This  order,  however,  was  made  payable  out  of 
the  fifth  and  sixth  estimates,  and  these  estimates  never  be- 
came due  to  Bryan.  He  never  so  far  fulfilled  his  contract  as 
to  become  entitled  to  them.  An  order  certainly  cannot 
operate  as  an  assignment  of  a  fund  not  due  the  drawer 
when  the  order  is  drawn,  nor  afterward. 

In  our  opinion,  the  court  did  not  err  in  dismissing  the  ap- 
pellants' petitions. 

Affibhed. 
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1.  Witness:  subpcenaed  fboic  witrout  thb  state:  mileage:  liabil- 
ity OF  COUNTY  IN  CRIMINAL  CASE.  Where  a  witness  is  subpoenaed 
from  beyond  the  jurisdiction  of  the  court,  while  in  a  civil  case  his  mile- 
age in  reachinsr  the  court's  jurisdiction  could  not  be  taxed  to  the  party 
who  did  not  subposna  him,  he  might  recover  it  from  the  party  who  did 
subpoena  him,  as  for  service  rendered  and  expense  incurred  at  his 
request.  And  in  a  criminal  case,  where  he  is  subpoenaed  from  beyond 
the  state  lines  to  testify  on  behalf  of  the  state  in  a  case  where  the 
defendant  is  found  not  guilty,  if  he  obeys  the  subpoena,  he  may  recover 
of  the  county,  in  addition  to  his  per  diem  and  mileage  within  the 
Btate,  nuleage  at  the  same  rate  for  the  distance  from  his  place  of  resi- 
dence to  the  state  line. 

Appeal  from  Madison  Circuit  Court. 

Tuesday,  Dbobmber  11. 

A  SUBPOENA  was  issued  by  the  district  court  of  Madison 
county,  directed  to  one  Potter,  a  resident  of  Pittsburg,  Pa., 
where  the  same  was  served,  requesting  him  to  appear  in  said 
court  and  testify  upon  the  part  of  the  Etate  in  a  criminal 
action.  Potter  obeyed-  the  subpoena  and  testified.  The 
defendant  in  the  action  was  found  not  guilty,  and  it  was 
adjudged  that  the  defendant  in  this  action  should  pay  the 
costs  in  the  criminal  action.  Potter  claimed  that  he  was 
entitled  to  mileage  from  Pittsburg,  but  his  claim  in  this 
respect  was  disallowed  by  the  defendant,  and  Potter  assigned 
his  claim  to  the  plaintiff.  This  action  was  brought  to  recover 
the  mileage  aforesaid.  The  court  found  for  the  defendant, 
and  the  plaintiff  appeals. 

J.  B.  W.  Westfall  and  George  E.  McComghan,^  for  appel- 
lant. 

Ruby  &  Wilkin^  for  appellee. 

Seevebs,  J. — The  single  question  to  be  determined  is 
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whether  Potter  is  entitled  to  mileage  from  Pittsburg.  If  he 
is,  then  tiie  judgment  of  the  court  is  erroneous. 

It  will  be  conceded  that,  in  a  civil  action,  when  a  witness 
has  been  subpoenaed  by  one  party  in  another  state,  the  mile- 
age or  distance  traveled  to  reach  the  state  line  cannot  be 
taxed  as  a  part  of  the  costs  against  the  other  and  losing 
party.  But  we  are  not  prepared  to  say  that  such  witness 
could  not  recover  of  the  party  at  whose  instance  he  per- 
formed the  service  a  reasonable  compensation  therefor,  based 
upon  the  distance  traveled,  and  the  length  of  time  he  was 
engaged.  The  service  of  the  subpoena  out  of  the  state  at  the 
instance  of  a  party  should,  we  think,  be  regarded  as  a 
request.  The  general  rule  is  that,  when  one  person  performs 
services  at  the  request  of  another,  he  is  entitled  to  compen- 
sation from  the  latter. 

While,  in  the  case  at  bar,  the  attendance  of  Potter  could 
not  have  been  coerced,  yet  we  think  the  service  of  the  sub- 
poena should  be  regarded  as  a  request  upon  the  part  of  the 
state  that  he  would  attend  the  term  of  court  at  the  time  and 
for  the  purpose  stated  in  the  subpoena. 

He  complied  with  such  request,  and,  therefore,  an  implied 
promise  on  the  part  of  the  state  to  pay  him  a  reasonable 
compensation  must  be  presumed.  The  responsibility  of  the 
state  being  fixed,  the  statute  provides  that  the  same  shall  be 
paid  by  the  county  in  cases  where  the  defendant  in  a  crim- 
inal action  has  been  adjudged  not  guilty.  Code,  §  3814. 
Potter  was  undoubtedly  entitled  to  compensation  for  daily 
attendance,  and  probably  for  the  distance  traveled  in  the 
state.  Code,  §  4561.  As  we  understand,  the  defendant  has 
admitted  its  liability  to  this  extent,  and  has  paid  or  tendered 
such  amount.  The  statute  provides  that  witnesses  shall  receive 
compensation  "for  actual  travel  per  mile,  each  way,  five 
cents."     Code,  §  3814. 

As  Potter  came  from  Pittsburg  at  the  request  of  the  state, 
and  did  not  do  so  officiously  and  on  his  own  motion,  we 
think  he  should  be  compensated  under  and  in  accordance 
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with  the  foregoing  statnte.  "We  think  public  policy,  and  the 
due  and  proper  administration  of  the  criminal  law,  demand 
that  such  should  be  the  rule. 

The  constitution  requires  that  the  accused  in  criminal 
actions  shall  "be  confronted  with  the  witnesses  against  him." 
Art.  1,  §  10,  of  the  Constitution.  We  understand  this  to 
mean  that  the  witnesses  on  the  part  of  the  state  shall  be 
personally  present  when  the  accused  is  on  trial.  To  prevent 
failures  of  justice,  the  attendance  of  witnesses  in  such  cases 
should,  at  least,  be  so  far  encouraged  as  to  require  the  state 
and  counties  to  pay  them  a  reasonable  compensation,  when 
they  voluntarily,  but  at  the  request  of  the  state,  come  here 
for  the  purpose  of  testifying  on  the  part  of  the  state  in  crim- 
inal actions. 

Counsel  have  cited  authorities  bearing  to  an  extent,  at 
least,  on  the  question  under  discussion. 

They  cannot  be  regarded  as  decisive,  and,  after  a  careful 
consideration,  we  are  of  the  opinion  that  the  rule  herein 
declared  is  the  better  one,  and  more  in  accordance  with  our 
constitution,  statute  and  policy  than  the  reverse  would  be. 

Reversed. 


Loan  v.  Etzel. 

Intoxicating  Liquors :  unlawful  sale  of:  lien  upon  building 
AS  affected  bt  owner's  knowledge.  In  order  to  the  establishment 
of  a  lien  upon  the  bailding  in  which  intoxicating  liquors  are  unlawfully 
Bold,  under  §  1558  of  the  Ck>de,  the  consent  of  the  owner  to  the  unlawful 
sales  need  not  be  shown  by  any  positive  and  affirmative  act,  but  may  be 
inferred  from  circumstances,  and  from  knowledge  of  the  illegal  sales 
under  such  conditions  as  properly  to  call  forth  a  protest,  and  a  failure  to 
make  any  objection.    See  Putney  v.  O^Brien,  53  Iowa,  117. 

Appeal  jfrom  Iowa  District  Court. 

Tuesday,  December  11. 

The  plaintiff  commenced  an  action  to  recover  of  one  Peter 
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Hiney  aamages  for  the  alleged  unlawful  sale  of  intoxicating 
liqnors  to  Henry  Loan,  the  plaintiff's  husband.  In  an 
amendment  to  the  petition,  the  plaintiff  alleged  that  Peter 
Hiney  used  and  occupied  certain  premises  described,  owned 
by  the  defendant,  Etzel,  and  others,  for  the  purpose  of  selling 
intoxicating  liquors  therein,  with  the  consent  and  knowledge 
of  the  owners,  and  sold  on  said  premises  intoxicating  liquors 
to  said  Henry  Loan.  The  plaintiff  prays  that  the  judgment 
recovered  against  Peter  Hiney  may  be  declared  a  lien  upon 
said  premises.  On  the  7th  day  of  April,  1877,  judgment 
was  rendered  against  Peter  Hiney  for  $000  and  costs,  and 
the  cause  was  continued  as  to  Anna  Etzel.  Subsequently,  by 
agreement  of  parties,  the  cause  as  to  Anna  Etzel  was  referred  to 
Hon.  L.  B,  Patterson,  to  report  the  evidence  and  conclusions 
of  law  and  fact.  Upon  the  report  of  the  referee,  judgment 
was  rendered  against  the  plaintff  for  costs.  The  plaintiff 
appeals. 

Milton  Remley  and  A:  E.  Swish^r^  for  appellant. 

H.  F.  Bonorden^  for  appellee. 

Day,  Ch.  J. — The  referee  reported  his  findings  of  facts 
and  conclusions  of  law  as  follows: 

"1st.  I  find  that  Anna  Etzel,  the  defendant,  was  the  part 
owner  of  the  premises  described  in  the  plaintiff's  petition, 
to-wit:  Thirty  feet  off  the  south  end  of  the  north  half  of  lot 
No.  5,  in  block  No.  65,  in  Iowa  City,  Johnson  county, 
Iowa. 

"2d.  That  said  property  was  rented  by  the  said  Anna 
Etzel  sometime  in  1873  to  Peter  Hiney,  to  keep  a  saloon 
therein,  which  was  kept  therein  for  three  or  four  years,  and 
that  said  Etzel  had  knowled^^e  that  there  were  illegal  sales  of 
liquor  made  therein  during  said  lease. 

"3d.  That  during  said  time  the  said  Peter  Hiney  sold 
and  permitted  to  be  sold  on  said  premises  intoxicating  liquors, 
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in  violation  of  the  law,  to  divers  persons,  and  to  one  Henry 
Loan  dnring  his  lifetime. 

"4th.  The  plaintiff,  Mary  J.  Loan,  as  widow  of  Henry 
Loan,  commenced  suit  against  Peter  Hiney  on  the  1st  day  of 
September,  1876,  claiming  damage  for  such  illegal  sale  to  her 
husband.  That,  at  the  same  term  of  court,  the  defendant, 
Anna  Etzel,  with  divers  others,  were  made  defendants,  but 
afterwards  proceedings  were  discontinued  as  to  all  the  other 
defendants.  On  the  7th  day  of  April,  1877,  judgment  was 
rendered  against  Peter  Hiney  for  the  sum  of  $600,  with  six 
per  cent  interest  and  costs,  and  the  interest  of  Anna  Etzel  in 
the  above  described  premises  was  held  subject  to  said  judg- 
ment. 

"5th.  I  find  that  the  defendant,  Anna  Etzel,  did  not 
aflSrmatively  consent  to  the  illegal  sales  made  by  the  said 
Peter  Hiney,  while  he  was  occupying  the  premises  of  the 
defendant.  I  therefore  find  as  a  conclusion  of  law  that  the 
interest  of  the  defendant,  Anna  Etzel,  in  the  real  estate  above 
described,  is  not  liable  to  the  lien  as  claimed  by  the  plaintiff, 
subjecting  the  same  to  the  judgment  recovered  by  the  plaint- 
iff against  Peter  Hiney  for  the  sum  of  $600,  as  above  de- 
scribed." 

It  will  be  observed  that  the  referee  makes  no  finding  as  to 
whether  Anna  Etzel  had  actual  knowledge  of  the  illegal  sales 
to  Henry  Loan,  upon  which  the  judgment  was  rendered. 
Upon  this  branch  of  the  case  there  is  a  conflict  of  evidence, 
although  it  preponderates  very  strongly  in  favor  of  the  con- 
clusion that  she  had  such  knowledge.  Still,  if  the  referee 
had  found  from  the  evidence  that  she  had  not  such  knowledge, 
we  might  feel  ourselves  precluded  from  going  behind 
his  finding  upon  a  question  of  fact.  But  the  referee  has 
based  his  legal  conclusion  upon  a  finding  that  Anna  Etzel 
did  not  affirmatively  consent  to  the  illegal  sales  made  by 
Peter  Hiney.  The  referee  seems  to  have  been  of  opinion 
that,  in  order  to  the  establishment  of  a  lien  upon  the  build- 
ing in  which  intoxicating  liquors  are  unlawfully  sold,  the 
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owner  must,  by  some  positive  act,  indicate  his  assent  to  the 
unlawful  sale.  This  is  evident  from  the  following  language 
employed  by  the  referee  in  assigning  reasons  for  his  con- 
clusion: «*This  assent  must  be  indicated  in  such  a  clear 
manner  that  a  court  would  have  no  hesitation  in  finding  that 
he  was  d^particeps  criminis.  There  should,  at  all  events,  be 
something  done  by  the  defendant,  indicating  an  affirmative 
acquiescence  in  the  commission  of  the  wrong."  The  referee 
cites  and  relies  upon  State  v.  Abrahams j  6  Iowa,  117,  and 
State  V.  Ballingall^  42  Id.,  87.  The  former  of  these  cases 
was  a  criminal  prosecution  for  knowingly  perraiitting  a  lessee 
of  a  house  to  use  it  as  a  place  of  resort  for  purposes  of  pros- 
titution and  lewdness;  and  the  latter  case  was  a  criminal 
prosecution  for  keeping  a  room  in  which  defendant  kept  in- 
toxicating liquors  for  sale  in  violation  of  law.  The  rule  of 
these  cases  is  not  applicable  to  the  case  at  bar.  Section  1558 
of  the  Code  provides:  For  all  fines  and  costs  assessed  or 
judgments  rendered  against  any  person  for  any  violation  of 
the  provisions  of  this  chapter,  the  premises  and  property, 
personal  or  real,  occupied  and  used  for  that  purpose,  with 
the  consent  and  knowledge  of  the  owner  thereof,  or  his  agent, 
by  the  person  manufacturing  or  selling  intoxicating  liquors 
contrary  to  the  provisions  of  this  chapter,  shall  be  liable. 
The  consent  of  the  owner  need  not  be  shown  by  any  positive 
or  affirmative  act,  but  may  be  inferred  from  circumstances, 
and  from  knowledge  of  the  illegal  sales  under  such  conditions 
as  properly  to  call  forth  a  protest,  and  a  failure  to  make  any 
objection.  ^  For  circumstances  under  which  the  assent  of  the 
owner  was  implied,  see  Putney  v.  O^Brien^  53  Iowa,  117. 
The  referee  erred  in  his  view  of  the  law  as  to  what  was  nec- 
essary to  constitute  consent;  and,  in  affirming  the  referee's 
report  and  rendering  judgment  thereon,  the  court  also  erred. 

Heyebsbd. 
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Carson  v.  The  German  Insurance  Company. 

1.  Insurance:  forfeiture  of  policy  by  non-payment  op  premium: 

facts  not  constituting.  Where  defendant  issued  and  sent  by  mail 
to  the  plaintiff  a  policy  of  insurance  on  his  drug-store,  and  with  it  sent 
a  letter  stating  that  its  agent,  M.,  would  call  upon  plaintiff  in  a  few  days 
and  settle  for  the  policy,  and,  when  M.  called  at  plaintiff's  place  of  busi- 
ness to  make  settlement  and  collect  the  premium,  plaintiff  was  not  at 
home,  and  M.  requested  plaintiff's  son  to  tell  plaintiff  to  forward  the 
premium  to  the  company,  and  it  would  be  all  right,  held  that  plaintiff 
had  a  reasonable  time,  aft«r  being  notified  by  his  son,  within  which  to 
forward  the  premium;  that  such  reasonable  time  was  determined  by  all 
the  circumstances  in  the  case,  including  the  former  dealings  between 
the  parties  in  respect  to  like  business;  that  the  defendant  had  no  right 
to  cancel  the  policy  for  the  non-payment  of  premium  before  the  expira- 
tion of  such  reasonable  time;  and  that,  a  loss  having  ocrcurred  within 
that  time,  after  notice  to  plaintiff  that  the  policy  had  been  canceled,  and 
before  the  premium  had  been  tendered,  defendant  could  not  avoid  liabil- 
ity upon  the  policy  on  the  ground  that  it  had  been  canceled  for  the  non- 
payment of  the  premium,  notwithstanding  a  clause  in  the  policy  that  it 
should  be  void  if  the  premium  should  be  unpaid. 

2.  :  WAIVER  OF  proofs  of  loss.  Where  a  policy  of  insurance  re- 
quired that  proofs  of  loss  should  be  furnished  to  the  company  within 
thirty  days  after  it  occurred,  but  within  that  time  the  company  informed 
the  insured  that  the  policy  had  been  canceled  prior  to  the  loss,  and  that 
it  would  pay  nothing  thereon,  held  that  this  was  equivalent  to  saymg  to 
the  insured  that  he  need  furnish  no  proofs,  as  the  loss  would  not  be  paid 
if  he  did;  and  to  an  action  on  the  policy  the  failure  of  the  insured  to 
furnish  proofs  of  loss  within  the  thirty  days  was  no  valid  defense. 

3.  Evidence:  admission  of:  error  without  prejudice.    The  admis- 

sion of  irrelevant  evidence  is  no  ground  for  reversal  where  it  clearly  ap- 
pears that  the  appellant  cpuld  not  have  been  prejudiced  thereby. 

4.  Verdict:  interest  on  to  date  of  judgment.    A  party  in  whose 

favor  a  verdict  has  been  rendered  is  entitled  to  interest  thereon  from  the 
date  of  its  return  to  the  date  of  judgment  thereon. 

Appeal  from  Linn  District  Cov/rt. 

Wednesday,  December  12. 

This  is  an  action  upon  a  fire  insurance  policy.     There  was 
a  trial  by  jury,  which  resulted  in  a  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 
Vol.  LXII— 28 
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Mills  cfe  Keelei*  and  TT.  E.  Blake^  fur  appellant. 

H.  Boies  and  Preston  Bros.^  for  appellee. 

EoTiLBOOK,  J. — The  plantiff  is  a  practicing  physician,  re- 
siding at  Monnt  Vernon,  in  this  state.  He  owned  a  brick 
building,  occupied  as  a  drug-store  and  doctor's  office,  and,  on 
the  23d  day  of  April,  1877,  the  defendant  issued  to  him  a 
policy  of  insurance  for  one  year  upon  the  property,  and  the 
same  was  continued  in  force  by  successive  renewal  receipts 
down  to  April,  1880,  when  the  company  issued  and  mailed 
to  him  the  policy  in  suit,  together  with  the  following  letter: 

"Office  of  the  Qebman  Insurance  Co.,      ) 
"Fbeepobt,  III.,  Apbil,  19, 1880.  ) 
"e/a*.  Carson^  Esq,^ 

^^Mt.  Vernon^  Iowa — 
^^Dear  Sir: — Please  Jiiid  policy  on  yonr  property  in- 
closed herewith.     Mr.  Marker  will  he  in  yovr  vicinity  soon^ 
and  will  call  and  settle  for  sa/me  with  you. 

Truly  yours^ 

"F.  Gtjnd,  Secreta/ryP 

Carson  accepted  the  insurance  upon  the  terms  stated  in 
the  policy  and  letter.  The  company  had  no  local  agent  at 
Mt.  Vernon.  Adam  Marker  was  their  traveling  agent.  He 
had  procured  the  original  policy,  and  collected  some  of  the 
premiums  on  previous  renewals,  and  his  residence  was  at 
Freeport,  Illinois.  His  general  authority  as  an  agent  of  de- 
fendant only  authorized  him  to  receive  and  forward  applica- 
tions for  insurance,  and  to  collect  and  transmit  premiums 
therefor.  On  the  15th  of  September,  1880,  Marker  went  to 
Mt.  Vernon  to  collect  the  premium  of  ten  dollars  on  the 
policy  in  suit.  During  business  hours  in  the  forenoon  of 
that  day,  he  called  at  Dr.  Carson's  office  and  usual  place  of 
business,  and,  he  being  absent  from  town,  the  payment  of  the 
premium  was  requested  of  his  son,  who  was  his  partner  and 
the  person  in  charge  of  his  office.     The  plaintiff's  son  refused 


Digitized  by  VjOOQ IC 


DECEMBER  TEEM,  1883.  436 

Carson  y.  The  German  Insurance  Company. 

payment,  upon  the  ground  that  his  father  was  away  from 
home,  and  he  knew  nothing  about  the  matter.  Marker  re- 
turned to  Freeport  on  September  17th,  and  reported  the  re- 
sult of  his  trip,  and  on  the  22d  day  of  that  month  the  secre- 
tary of  the  company  canceled  the  policy  upon  the  company's 
books,  as  follows:  "Canceled,  Sept.  22, 1880,  for  non-payment 
of  premium." 

On  the  evening  of  September  22d  the  plaintiff's  son  in- 
formed him  that  Marker  had  been  there  to  collect  the  pre- 
mium due  on  the  policy.  The  next  morning  plaintiff  went 
into  the  country  to  attend  to  some  patients,  and  upon  his  re- 
turn in  the  afternoon  he  received  a  dispatch  calling  him  to 
Logan,  Harrison  county,  Iowa,  in  consultation,  and  he  left  for 
that  place  on  the  first  train.  The  property  was  totally  de- 
stroyed by  fire  on  that  night.  The  plaintiff  reached  home  on 
the  morning  of  the  25th  of  September,  and  immediately  tele- 
graphed the  fact  of  the  loss  to  the  company  at  Freeport,  and 
on  the  same  day  he  received  the  following  reply: 

"The  Westebn  Union  Tblbgbaph  Co.,      ) 
"Dated  Freepobt,  III.,  Sefi.  25,  1880.  J 

"  Jb  Job.  Ca/rson: — ^Your  insurance  is  canceled  on  our  books 
for  non-payment  of  premium.     Can  do  nothing  for  you. 

"F.  GuND,  Secretary ^^ 

Carson  made  out  proofs  of  loss,  but  did  not  serve  them  on 
the  company  until  after  the  expiration  of  the  thirty  days 
stipulated  in  the  policy.  No  tender  of  the  premium  was 
made  until  forty  or  fifty  days  after  the  loss,  and,  when  made, 
it  was  refused.  In  defense  to  the  plaintiff's  claim,  the  com- 
pany pleaded — 

First.  That  prior  to  the  loss  plaintiff's  policy  was  canceled 
on  its  books  for  non-payment  of  premium,  of  which  he  had 
notice. 

Second.  That  no  proofs  of  loss  were  furnished  within  thirty 
days  after  said  fire,  as  provided  by  the  terms  of  the  policy; 
and  that  no  proofs  under  the  policy  in  suit  were  ever  presented 
by  the  plaintiff,  or  waived  by  defendant. 
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Third.  That  at  the  time  of  Biich  loss  the  premium  ot  ten 
dolhirs  for  eaid  policy  was  due  and  unpaid,  and,  by  reason 
thereof,  the  policy  was  by  its  terms  suspended,  and  defendant 
is  not  liable  thereon. 

The  above  facts  in  the  case  are  not  in  dispute.  They  are 
in  substance  and,  indeed,  to  some  extent,  in  the  language  of 
the  statement  of  facts  made  in  the  argument  of  appellant's 
counsel.  It  is  claimed  by  appellant  that  the  principal  ques- 
tion presented  by  thi.i  appeal  arises  under  the  third  defense. 
The  policy  in  suit,  after  enumerating  certain  con- 

1.  IXftUR-  .  ' 

anoe:  for-      tinfijencics  which  would  render  the  contract  void, 

U'lture  of  »  ' 

payment  of""  P^^^^eeds  as  follows:  **0r  if  the  premium  shall 
i^cTsnot  con-  ^^  Unpaid,  then,  and  in  e\*ery  such  case,  the  policy 
siitutnig.  gj^^Q  ^^^  \o\A^  and  the  insured  shall  not  be  en- 
titled to  recover  from  the  company  any  loss  or  damage  which 
may  occur  to  the  property  hereby  insured,  or  any  part  or  por- 
tion thereof."  A  literal  interpretation  of  this  clause  in  the 
policy  would  exempt  the  company  from  liability,  if  the  prem- 
ium should  be  unpaid  at  the  time  of  the  loss,  even  if  at  that 
time  it  was  not  due.  But  such  a  construction  could  not  have 
been  intended  by  the  parties.  Suppose  that  at  the  time  the 
policy  was  issued  Carson's  note  had  been  taken  for  the  prem- 
ium payable  in  three  months,  and  within  that  time  the  loss 
had  occurred;  it  surely  would  not  be  claimed  that  the  policy 
was  suspended,  and  that  the  company  was  not  liable.  In  these 
latter  days  many  insurance  companys  have  adopted  the  credit 
system  in  the  transaction  of  their  business  with  the  public. 
They  give  time  for  the  payment  of  premiums,  and  take 
promissory  notes  therefor,  and  provide  in  the  policy  that, 
when  the  premium  becomes  due  and  remains  unpaid,  the  de- 
fault in  payment  shall  operate  as  a  suspension  of  the  policy, 
and  that,  upon  payment  being  made,  the  policy  shall  be  re- 
vived; and  contracts  of  insurance  of  this  character  have  been 
sustained  by  the  courts. 

In  the  case  at  bar,  however,  this  question  of  temporary  sus- 
pension is  one  neither  proper  nor  necessary  for  discussion, 
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because  there  was  no  suspension  of  the  policy.  It  was 
^solutely  canceled  by  the  company,  and  it  was  canceled,  not 
3cause  the  company  did  not  desire  to  carry  the  risk,  but  for 
.on-payment  of  the  premium.  And  we  think  the  rights  of 
the  parties  in  this  case  turn  upon  the  question  whether  the 
company  had  any  right  under  the  facts  to  terminate  the  con- 
tract at  any  time  before  the  loss.  Or,  in  other  words,  was 
the  jury  required,  under  the  facts  in  the  case,  to  find  that  the 
premium  was  overdue  and  unpaid  at  the  time  of  the  loss,  and 
was  the  company  for  that  reason  justified  in  canceling  the 
policy  when  it  was  canceled.  To  determine  this  question,  the 
policy  and  the  letter  which  accompanied  it  must  be  construed 
together.  The  defendant  sent  these  to  the  plaintiff  as  its 
obligation,  and  the  plaintiff  accepted  the  offer  and  relied  upon 
it.  The  insurance  was  a  valid  insurance,  and  so  remained 
until  the  fire,  unless  it  was  terminated  by  the  default  of  the 
plaintiff  in  not  settling  with  Marker.  It  is  proper  to  say,  in 
the  first  place,  that  it  is  entirely  immaterial  what  authority 
Marker  had  as  an  agent  of  the  company  as  to  other  insurance. 
In  this  instance  he  was  authorized  to  settle  with  Carson  for 
the  policy.  Being  thus  authorized,  suppose  he  had  found 
Carson  in  his  oflace  when  he  called,  and,  Carson  being  out  of 
funds,  he  had  gone  away  saying  he  would  be  back  on  his  next 
trip  in  a  few  weeks,  and  that  Carson  could  then  pay.  We 
think  in  such  a  case,  if  a  loss  should  occur  in  the  interim, 
the  company  would  be  liable.  We  cannot  subscribe  to  the 
doctrine  contended  for  by  counsel  for  appellant,  that,  if  Mar- 
ker called  at  the  office  of  plaintiff  in  his  absence,  and  de- 
manded payment,  and  payment  was  refused,  this,  without  no- 
tice to  the  plaintiff,  and  without  unreasonable  delay  on  his 
part  to  make  payment,  authorized  the  company  to  rescind  the 
contract  for  that  reason.  The  modern  methods  of  securing 
business  by  insurance  companys  by  canvassing  and  collect- 
ing, and  the  adoption  of  the  credit  system,  and  the  temporary 
suspension  of  policies  in  case  of  over-due  premiums,  preclude 
the  idea  that  the  appearance  of  Marker  at  plaintiff's  office  in 
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his  absence,  and  a  demand  of  payment  of  the  person  in  charge, 
should  be  regarded  as  a  demand  for  the  performance  of  one 
of  two  concurrent  acts,  to  be  performed  by  two  parties,  or 
as  a  demand  upon  promsssory  notes,  bills  of  exchange,  or  the 
like.  But,  aside  from  this,  the  jury  were  warranted  in  find- 
ing from  the  evidence  that  Marker  left  word  with  plaintiffs 
son  to  tell  his  father  to  send  the  money  to  the  company,  and 
it  would  be  all  right.  And  the  court,  we  think,  correctly  in- 
structed  the  jury  that  "a  mere  request  by  defendant's  agent, 
left  with  another  at  plaintiffs  office  in  his  absence,  that  plaint- 
iff should  forward  the  premium  in  question  to  defendant's 
home  office,  is  insufficient  to  constitute  a  defense  to  this  ac- 
tion, unless  you  find  that  such  request  was  accompanied  by 
definite  notice  to  plaintiff  that  a  failure  to  forward  such  prem- 
ium immediately,  or  within  a  given  time,  would  invalidate 
said  policy;  and  further  find  that  such  notice  was  brought  to 
plaintiffs  knowledge,  and  that  he  neglected  to  comply  with 
defendant's  request  for  an  unreasonable  time  after  the  same 
was  communicated  to  him."  The  jury  were  further  warranted 
in  finding  that  there  was  no  unreasonble  delay  between  the 
time  the  plaintiff  was  advised  that  the  premium  had  been 
called  for  and  the  loss.  We  need  not  cite  the  facts  which 
justified  this  finding.  "We  may  say,  however,  that  we  think 
the  manner  of  making  the  previous  payments  to  the  defend- 
ant for  insurance  on  the  same  property  was  competent  evi- 
dence, as  bearing  upon  the  question  as  to  the  understanding 
of  the  parties  to  the  contract. 

It  is  urged  that  the  court  failed  to  fully  state  to  the  jury 
the  issues  in  the  case;  that  the  issue  as  to  the  cancellation  of 
the  policy  was  not  stated  in  the  instructions.  It  is  true,  the 
court  did  not  state  this  as  a  distinct  issue.  But  the  jury  was 
instructed  that  defendant  averred  that  plaintiff  failed  and  re- 
fused to  pay  to  defendant  the  premium  of  ten  dollars  for  said 
policy.  Tliis  was  a  statement  in  plain  language  of  all  there 
was  in  that  branch  of  the  case,  and  it  was  wholly  immaterial 
whether  the  policy  was  canceled  or  suspended.     The  whole 
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controversy,  so  far  as  the  original  liability  was  concerned, 
turned  upon  the  question  as  to  whether  or  not  plaintiff  was 
in  default  in  making  payment  of  the  premium,  and  the  in 
structions  were  sufficiently  explicit,  and  all  the  principles  of 
law  applicable  to  this  part  of  the  case  were  fairly  and  fully 
stated  to  the  jury. 

Upon  the  question  as  to  tiie  waiver  of  the  proofs  of  loss, 
the  court  instructed  the  jury  as  follows: 

"  7.  If  you  iind  from  the  evidence,  that,  after  the  issuing 
2. :  of  the  policy  in  question,  and  before  its  termina- 

walverof  .  ,  .  ,    ,        ,  -,  i 

proofs  of  loss,  tion,  the  property  insured  thereby  was  destroyed 
accidentally  by  fire;  and  further  find  that  its  value  exceeded  the 
insurance  thereon;  and  further  find  that  on  the  day  follow- 
ing such  destruction  plaintiff  telegraphed  to  the  secretary  of 
defendant,  at  its  home  office  in  Freeport,  Ills.,  the  fact  of  the 
destruction  of  such  property  by  fire;  and  further  find  that 
immediately  thereafter,  and  before  the  time  within  which 
plaintiff  was  bound  by  the  terms  of  said  policy  to  furnish 
defendant  proofs  of  loss,  the  defendant  repudiated  its  contract 
of  insurance,  and  denied  all  liability  upon  the  policy  in  ques- 
tion, solely  upon  the  ground  that  plaintiff  had  failed  to  pay 
the  premium  due  upon  such  policy;  and  further  find  that  de- 
fendant has  at  all  times  since  repudiated  said  contract  of  in- 
surance, and  denied  all  liability  thereon  solely  upon  such 
ground,  then  you  are  instructed  that  such  acts  of  defendant 
amount  in  law  to  a  waiver  of  the  condition  in  said  policy 
that  proofs  of  loss  shall  be  furnished,  and  defendant  cannot 
now  insist  upon  the  failure  of  plaintiff  to  furnish  such  proofs 
as  a  defense  to  this  action.  The  burden  of  proof  is  on  the 
plaintiff  to  satisfy  .you  by  a  preponderance  of  evidence  that 
he  did  so  notify  defendant  of  said  loss,  and  that  defendant  re- 
pudiated the  alleged  contract,  and,  unless  he  does  so  satisfy 
you,  your  verdict  will  be  for  defendant."  This  instruction  is 
objected  to  by  appellant,  because  it  does  not  place  the  waiver 
upon  the  ground  of  estoppel.  The  substance  of  this  instruc- 
tion is,  that  an  unqualified  repudiation  of  the  contract,  upon 
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the  ground  that  plaintiff  had  failed  to  pay  tlie  premium,  was 
a  waiver  of  the  preliminary  proofs.  It  is  conceded  by  ap- 
pellant that  an  absolute  denial  of  liability  has  generally  been 
held  to  waive  the  preliminary  proofs  of  loss;  but  it  is  claimed 
that  the  waiver  is  placed  upon  the  ground  of  estoppel,  at 
where  defective  or  incomplete  proofs  have  actually  been  fur- 
nished, and  the  assured  has  neglected  to  amend  or  complete 
such  proofs  within  the  time  stipulated,  solely  by  reason  of  the 
company's  denial  of  liability.  In  Flanders  on  Insurance,  542, 
543,  it  is  said  that  "the  refusal  to  recognize  the  existence  of 
any  claim,  or  a  general  refusal  to  pay,  renders  the  delivery  of 
notice  and  proofs  of  loss  a  useless  ceremony,  and  it  is  treated 
as  waiving  a  strict  compliance  with  the  condition  as  to  pre- 
liminary notice  and  proofs,  both  in  respect  to  form  and  title." 
We  are  unable  to  see  how  an  unqualified  denial  of  liability 
can  be  held  to  be  a  waiver  of  preliminary  proofs  of  loss  upon 
the  ground  of  estoppel.  The  insured  is  not  induced  by  the 
denial  of  liability  to  change  his  position  or  alter  his  conduct. 
He  is  in  effect  informed  by  the  company  that  lie  need  not 
prepare  his  proofs,  as  the  loss  will  not  be  paid  if  he  does. 
See  Taylor  v.  Insurance  Company^  9  Howard,  390.  It  is 
said  that  this  instruction  is  also  erroneous,  because,  under  it, 
the  jury  were  authorized  to  find  that  the  defendant  at  all 
times  repudiated  the  contract  of  insurance,  and  denied  all 
liability,  solely  on  the  ground  that. plaintiff  had  tailed  to  pay 
the  premium.  It  is  claimed  that  there  was  no  evidence  that 
any  communication  whatever  passed  between  the  company 
and  Carson  during  the  thirty  days  after  the  loss,  except  the 
telegram,  and  any  denial  of  liability  thereafter  could  not  af- 
fect the  question  of  waiver.  It  is  said  that  the  company 
neither  denied  nor  admitted  any  liability.  This  part  of  the 
instruction  was  correct.  The  telegram  was  a  positive  and 
unqualified  refusal  to  recognize  any  liability,  because  of  the 
non-payment  of  the  premium.  It  was  never  afterwards  modi- 
fied or  withdrawn.  It  was  a  standing  repudiation  of  any 
claim  ujDon  it,  and  the  jury  could  well  find  under  the  evidence 
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that  the  company  at  all  times  refused  to  recognize  the  claim 
upon  the  ground  therein  stated. 

An  objection  is  made  because  the  plaintiff  was  j)ermitted. 

to  introduce  in  evidence  a  certificate  of  a  notary  public  near-' 

est  to  the  place  of  loss,  certifyinjo:  under  seal  that 

3.  EVIDENCE  :  ^  7  ./        O 

ewor^?tiiout  ^^®  ^^^®  ^^^  ^  bona  fide  one  in  all  respects.  It  is 
prejudice.  gg^j^  ^^^  ^j^jg  certificate  was  on  the  same  sheet  of 
paper  with  certain  proofs  of  loss.  This  evidence  should  not 
have  been  introduced.  The  plaintiff  did  not  rely  in  his  plead- 
ings on  any  proofs  of  loss.  There  were  no  proofs  of  loss  of 
any  kind,  defective  or  otherwise,  served  on  the  defendant 
within  the  time  required  by  the  policy.  But  this  evidence 
was  no  prejudice  to  the  defendant.  It  had  denied  any 
liability,  and  thereby  waived  proofs  of  loss,  and  the  cause  was 
tried  and  submitted  to  the  jury,  not  upon  any  evidence  of 
such  proofs,  but  upon  a  waiver  thereof. 

The  policy  was  for  $1,000.  Tlie  verdict  was  for  $1,091, 
which,  it  is  claimed,  included  interest  from  the  time  when  the 
froof  of  loss  was  waived.  Upon  the  motion  for  a  new  trial, 
the  court  required  the  plaintiff  to  remit  three  months'  interest 
and  ten  dollars  due  upon  the  policy,  which  was  done.  Judg- 
ment was  then  entered  upon  the  verdict  for  $1,091  and  costs. 
It  is  claimed  that  judgment  should  not  have  been  rendered 
for  the  full  amount  of  the  verdict.  It  appears  that  the  verdict 
was  returned  April  1, 1882.  The  motion  for  a  new  trial  was 
overruled,  and  judgment  entered,  November  4  of  the  same 
year.  The  plaintiff'  was  entitled  to  interest  on  $1,000  from 
4.VEBDICT-  the  rendition  of  the  verdict  until  the  judgment 
(Ste^f  judg^  '^^s  rendered.  It  does  not  appear  from  the  ab- 
"*®'***  stract  that  this  interest  was  taxed  as  part  of  the 

costs.  If  it  was  not  so  taxed,  the  judgment  is  not  too  large. 
In  any  event,  the  mistake,  if  any,  can  readily  be  corrected 

in  the  court  below. 

Affirated. 
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Porter  v.  Stone  et  al. 

1.  Praotioe  in  Supreme  Court:  verdict:  byidencb  to  support: 

defectiyb  abstract.  This  court  cannot  consider  whether  or  not  a 
verdict  is  supported  by  the  evidence  where  the  evidence  is  not  all  before 
the  court;  and  the  printing  in  the  abstract  of  tlie  certificate  of  the 
judg6,showingthatall  the  evidence  is  preserved  of  record,  is  not  of 
itself  sufficient  to  show  that  the  abstract  sets  out  all  the  evidence. 

2.  Evidence:  admissibility  of:  falsb*  representations  hade  to 

THIRD  PABTiBS.  lu  an  actiou  based  upon  alleged  false  representations 
made  by  defendants  to  plaintiff,  whereby  plaintiff  was  induced  to  enter 
into  a  contract  of  agency  to  his  damage,  evidence  that  defendants  had 
made  similar  representations  to  others,  with  whom  they  were  seeking 
to  make  similar  contracts  of  agency,  was  admissible  to  corroborate  the 
testimony  of  plaintiff  as  to  the  representations  made  to  him. 

3.  :  PALSB  representations:  materiality  OP.  Where  defend- 
ants, in  order  to  induce  plaintiff  to  become  their  agent  for  the  sale  of 
fence  posts,  falsely  represented  that  the  posts  were  manufactured  at  more 
than  one  place,  such  representation  tended  to  create  the  belief  that  the 
posts  were  in  demand,  and  evidence  of  such  representation  was  material 
in  an  action  based  upon  false  representations. 

4. : : :  contradiction  of  written  receipt.  Where, 

in  pursuance  of  a  contract,  certain  notes  were  given  by  plaintiff  to 
defendants,  and  their  receipt  taken  therefor,  in  an  action  by  plaintiff 
against  defendants,  based  upon  alleged  false  representations  whereby 
plaintiff  was  induced  to  enter  into  the  contract,  held  that  plaintiff 
might  prove  that  the  defendants  falsely  represented  that  the  notes  were 
to  be  held  as  collateral  security — such  evidence  being  offered  to  estab- 
lish the  charge  of  false  representations,  and  not  to  contradict  the 
receipt. 

5.  :  :  RELEVANCY  OF.    Where  defendants,  in  order  to  induce 

plaintiff  to  enter  into  a  contract  of  agency  for  the  sale  of  certain  articles, 
agreed  to  furnish  the  articles  to  him  at  a  given  price,  such  agreement 
was  a  representation  that  they  could  be  furnished  at  that  piice,  and 
defendants'  subsequent  refusal  to  furnish  them  at  that  price  tended  to 
show  that  the  representation  was  false;  and  evidence  of  such  refusal 
was,  therefore,  admissible  in  an  action  against  defendants  based  upon 
false  representations  leading  to  the  contract. 

Appeal  from,  Marshall  Circuit  Court. 

Wednesday,  December  12. 

Action  at  law  to  recover  damages  sustained  by  a  fraud- 
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ulent  conspiracy  of  the  defendants,  whereby  plaintiff  was 
induced  to  execute  his  negotiable  promissory  notes  to  defend- 
ants, which  they  transferred  before  maturity.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.  Defendants  appeal. 
The  facts  of  the  case,  so  far  as  they  are  necessary  for  a  full 
understanding  of  the  questions  decided,  appear  in  the  opinion. 

Binford  <&  Snelling^  for  appellant. 

Brown  cfe  Carney^  for  appellee. 

Beck,  J. — I.  We  will  consider  the  objections  to  the  judg- 
ment urged  by  defendants'  counsel  in  the  order  of  their  dis- 
cussion in  argument. 

The  petition  declares  upon  fraudulent  representations 
made  by  defendants,  inducing  plaintiff  to  enter  into  a  con- 
tract for  the  sale  of  fence  posts  and  wire  for  fencing.  It  is 
alleged  that  he  was  induced  to  enter  into  the  contract 
through  a  conspiracy  of  the  defendants  to  cheat  and  defraud 
him.  The  allegations  of  the  petition  are  denied  by  defend- 
ants. 

The  defendants  first  insist  that  the  evidence  fails  to  sup- 
port the  verdict,  and  that  there  is  an  absence  of  proof  of 
1.  PKAcncB  the  conspiracy  and  fraudulent  representations. 
f^ouJ^^fver^  The  abstract  before  us  does  not  purport  to  set 
dence  to  sup-  out  the  substanco  of  all  the  evidence,  and  it  is 
Ive  abstract,  nowhere  stated  therein  that  all  the  evidence  is 
presented  in  the  abstract.  The  certificate  of  the  judge, 
showing  that  all  the  evidence  is  preserved  of  record,  is  pre- 
sented at  length  in  the  abstract.  But  this  fails  to  show  that 
the  abstract  itself  contains  all  the  evidence.  "We  have  fre- 
quently hlld  that  such  certificate  is  not  suflScient  to  show 
that  the  abstract  sets  out  all  the  evidence.  See  Conwell  v. 
House  et  al.^  67  Iowa,  754.  This  objection  is  raised  by 
plaintiff's  counsel,  and  we  cannot  disregard  it.  The  state- 
ment of  counsel  for  defendants  in  their  reply  to  plaintiff's 
argument  does  not  mend  the  matter.  •  They  say  upon  this 
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point  that  "the  abstract  in  this  case  is  an  agreed  abstract  of 
the  testimony  abstracted  from  the  transcript,  which  contains 
all  the  testimony,  as  will  appear  from  the  jndge's  certificate." 
As  we  have  said,  this  certificate  shows  that  the  transcript 
contains  all  the  evidence.  But  there  is  nothing  to  show  that 
the  abstract,  upon  which  we  try  the  case,  contains  all  the 
evidence.  We  cannot,  therefore,  decide  the  point  urged  by 
defendants,  that  the  verdict  is  not  suflSciently  supported  by 
the  evidence. 

II.     It  is  next  urged    that  the   circuit  court  erroneously 

admitted   the   evidence    of    certain  witnesses    for   plaintifl', 

Shaw,  Peet  and  Myrick,  for  the  reason  that  the 

2.  kvidknck:  /.  1  . 

admis-sibiiity    evidence  of  each  was  incompetent  and  irrelevant. 

of  :  false  rop-  ' 

nS^o^Ui'iM  '1'^®  evidence  of  these  witnesses  related  to  state- 
parties,  ments  and  declarations  in  regard  to  tlie  posts  and 
wire,   which   were   the   subject   of  the   contract,    made   by 
defendants  not  in  the  presence  or  hearing  of  plaintiff. 

It  does  not  appear  from  the  testimony  of  Shaw  that  the 
statements  to  which  he  testified  were  not  made  in  tlie  pres- 
ence of  plaintiff.  But,  indeed,  it  may  be  inferred  from  his 
testimony  that  plaintiff'  was  present  at  the  conversation  to 
which  witness  refers. 

By  the  contract  between  the  parties,  which  plaintiff  claims 
was  induced  by  the  fraud  and  conspiracy  of  the  defendants, 
he  became  their  agent  for  the  sale  of  the  posts.  Before  this 
contract  was  entered  into,  the  defendants  had  negotiations 
with  Peet  and  Myrick  with  a  view  to  contracting  with  them 
for  an  agency  of  the  same  character  as  that  which  plaintiff 
finally  assumed  under  the  contract.  The  statements  testified 
to  by  these  witnesses  were  made  during  these  negotiations, 
and  consisted  of  representations  which  are  of  the%amc  char- 
acter as  those  made  to  plaintiff,  and  which  he  alleges  were 
false  and  fraudulent.  The  evidence,  we  think,  was  rightl}' 
admitted.  This  is  not  unlike  the  case  where  one  holds  him- 
.  self  out  as  competent  to  render  service,  or  exposes  goods  for 
sale  with  public  representations  of  their  quality.     Jle  will 
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be  bound  by  those  representations.  The  defendants  were 
seeking  parties  with  whom  to  contract.  Evidence  that  they 
had  made  certain  representations  to  those  with  whom  they 
had  negotiated,  to  induce  them  to  enter  into  a  contract, 
tends  to  support  plaintiff's  testimony,  to  the  effect  that  like 
representations  were  made  to  him  for  that  purpose.  We  do 
not  understand  that  plaintiff  relies  wholly  upon  the  testi- 
mony of  these  witnesses  to  show  that  the  representations 
were  made  to  him.  He  testifies  that  they  were  made  to  him 
personally.  The  testimony  of  the  witnesses  surely  corrob- 
orates him  upon  this  point,  and  was  therefore  competent. 

III.  The  plaintiff  was  permitted  to  testify,  against  defend- 
ants' objection,  that  defendants  represented  that  the  posts 
3  .  jj^jg^  were  manufactured  at  more  than  one  place.     It 

ifon^^maie-    ^^  claimed  that  this  representation  was  not  true. 

riaiityof.  Defendants  think  the  evidence  immaterial.  "We 
are  not  of  that  opinion.  The  belief  that  the  posts  were  in 
demand  tended  to  induce  plaintiff  to  enter  into  the  contract, 
and  that  belief  was  founded  upon  the  representations  in 
regard  to  the  extent  of  their  manufacture. 

IV.  The  plaintiff  testified  that  the  defendants  represented 
that  certain  notes  were  to  be  held  as  collateral  security. 
4. • — :  These  notes  were  executed  in  lieu  of  advanced 

contradiciion  cash  payments  to  be  made  by  plaintiff  under  the 

of  written  re-  ,  i  i         -,  /.    , 

ceipt.  contract,  and  were  executed  on  the  day  of  the 

date  of  that  instrument.  To  this  evidence  defendants 
objected,  on  the  ground  that  it  contradicted  a  receipt  given 
therefor  by  the  defendants.  The  evidence  has  no  such  effect. 
The  action  is  to  recover  on  the  ground  of  the  conspiracy  and 
fraud,  whereby  plaintiff  was  induced  to  enter  into  the  con- 
tract and  execute  the  notes.  It  is  not  the  purpose  of  the 
evidence  to  contradict  these  instruments.  Their  validity  is 
not  disputed  in  this  action.  But  plaintiff  insists  that, 
through  the  fraud  and  conspiracy  of  defendants,  he  was 
induced  to  execute  them.  The  false  representation  that  the 
notes  were  to  be  held  as  collateral  security  constitutes  a  part 
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of  the  fraud  of  whicli  plaintiff  complains,  and  the  evidence 
in  question,  tending  to  prove  it,  was  rightly  received. 

V.  The  plaintiff  testified  that  defendants  promised  to 
furnish  him  wire  and  posts  at  agreed  prices,  and  that,  after 

^ the  execution  of  the  contract,  plaintiff  ordered 

relevancy  oi.  wire  of  defendants,  and  received  letters  inform- 
ing him  that  the  goods  would  be  sent  upon  the  receipt  of 
the  cash  at  prices  higher  than  was  agreed  upon.  This  evi- 
dence was  objected  to  on  the  ground  that  it  established  a 
breach  of  contract  simply,  and  not  a  fraud.  We  think  this 
evidence  competent.  The  failure  of  defendant  to  furnish  the 
goods  at  the  prices  agreed  upon  tended  to  show  that  their 
representations  as  to  their  ability  to  famish  them  were  false 
and  fraudulent.  In  view  of  the  fact  that  these  representa- 
tions were  made  as  an  inducement  to  the  contract,  if  false, 
they  were  fraudulent.  The  evidence  in  question  tended  to 
show  that  they  were  false. 

The  foregoing  discussion  disposes  of  all  objections  urged 
in  argument  by  defendants'  counsel.  In  our  opinion  the 
judgment  of  the  circuit  court  ought  to  be 

Affibhxd. 


The  Council  Bluffs  &  St.  Louis  Eailwat  Company  v. 
Bentley  et  al. 

1.  Bailroads:  condemnation  of  rioht  of  way:  jurisdiction  of 
sheriff's  juey:  certiorari.  A  sheriff 's  jury  has  no  jurisdiction  in 
proceedings  to  condemn  right  of  way  for  a  railroad,  unless  the  owner 
i  refuses  to  grant  the  right  of  way,  or  the  parties  are  unable  to  agree 
upon  the  compensation  to  be  paid  therefor.  Code,  §  1244.  Conse- 
quently, where  the  owner  had  conveyed  the  right  of  way  to  the  railway 
company,  though  by  a  deed  which  he  was  seeking  to  have  set  aside  in 
equity,  since  the  deed,  until  set  aside,  vested  the  title  prima  facie  in 
the  railway  company,  the  proceedings  of  the  sheriff 's  jury,  called  out 
upon  the  owner's  motion,  were  without  authority,  and  were  properly  set 
aside  on  certiorari. 
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Appeal  from  Mills  Circuit  Court. 
Wednesday,  Decembeb  12. 
Judgment  for  plaintiff,  and  defendants  appeal. 
Sail  &  Stone  and  Kelley  Broa.^  for  appellant. 
D,  H.  Soloman^  for  appellee. 

Seeveks,  J. — This  is  a  certiorari  proceeding  for  the  pnr- 
pose  of  testing  the  legality  of  a  sheriff's  jury,  awarding  to 
the  defendants  damages  for  the  right  of  way  over  certain  real 
estate  owned  by  the  principal  defendants. 

The  jury  was  impaneled  by  the  sheriff'  at  the  instance  of 
the  Bentleys.  In  the  petition  for  the  writ,  several  objections 
to  the  validity  of  the  proceedings  are  alleged.  Among  others, 
it  is  stated  that  the  defendants,  the  Bentleys,  had  conveyed 
the  right  of  way  in  question  to  the  plaintiff  for  a  valuable 
consideration,  prior  to  the  commencement  of  the  proceedings 
to  condemn,  instituted  at  the  instance  of  the  said  defendants. 
This  is  not  denied  in  the  answer,  but  it  is  sought  therein  to 
avoid  the  effect  of  the  allegation  by  the  statement  that,  prior 
to  the  commencement  of  this  proceeding,  an  action  in  equity 
was  commenced  by  the  principal  defendants  for  the  purpose 
of  testing  the  validity  of  the  said  conveyance. 

Proceedings  to  condemn  the  right  of  way  for  a  railway 
corporation  may  be  instituted  by  either  the  owner  or  the 
corporation,  but  this  can  only  be  done  in  case  the  owner  re- 
fuses to  grant  the  right  of  way,  or  the  parties  are  unable  to 
agree  upon  the  compensation  to  be  paid  therefor.  Code,  §; 
1244. 

In  the  present  case,  the  compensation  has  been,  not  only 
agreed  upon,  but  paid  the  owner  by  the  plaintiff;  and  the 
former  had  conveyed  the  right  of  way  to  the  corporation. 
This  being  so,  the  proceeding  condemning  the  right  of  way 
by  the  sheriff's  jury  is  void  for  want  of  jurisdiction  over  the 
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subject  matter.  In  fact,  there  was  no  subject  matter  in  rela- 
tion to  which,  under  the  statute,  the  sheriff  had  the  power  to 
act.  There  was  no  dispute  to  settle,  and  no  condemnation 
required.  The  conveyance  vested  the  title  to  the  right  of 
way  in  the  plaintiff,  unless  it  was  void.  This  is  not  claimed.' 
But,  as  we  understand,  for  some  reason  not  apparent  in  the 
record,  it  is  claimed  the  conveyance  is  voidable.  Conceding 
this  to  be  so,  until  it  was  set  aside  in  a  proceeding  instituted 
for  that  purpose,  it  at  least  had  the  effect  to  2)rhrui  fa ci<}  vest 
the  legal  title  to  the  right  of  way  in  the  plaintiff,  and,  there- 
fore, the  sheriff's  jury  had  no  jurisdiction  over  the  subject 
matter  at  the  time  they  were  called  on  to  act. 

Affirmed. 


Call  v.  Hamilton  County. 

1.  Coonty:  power  to  employ  agent  to  sell  swamp  lands.    While 

a  county  may  have  no  power  to  employ  an  a^enfc  to  sell  its  indemnity 
swamp  lands,  that  duty  being  imposed  by  statute  upon  the  board  of 
supervisors,  it  has  the  power  to  employ  an  agent  to  find  purchasers  to 
whom  the  county  may  sell  by  its  proper  officers;  and  for  services  ren- 
dered in  that  capacity  at  the  county's  request  the  agent  may  recover 
reasonable  compensation;  and  he  cannot  be  defeated  by  the  fact  that 
the  county  had'not  the  power  to  sell  the  particular  land  in  question,  if  it 
had  a  general  power  to  sell  such  lands. 

2.  Pleading:  allegation  of  agent's  authority.    In  an  action  to 

recover  for  services  rendered  to  a  county,  where  the  plaintiff  alleges 
that  he  was  employed  by  the  county,  through  an  agent,  this  was  a  suf- 
ficient allegation  of  employment  by  the  county,  and  it  was  not  necessary 
to  aver  the  agent's  authority. 

Appeal  from  Hamilton  District  Court. 

Wednesday,  December  12. 

Action  for  services  in  assisting  the  defendant  in  making 
sales  of  lands.  The  plaintiff  avers,  in  substance,  that  in 
1880  the  defendant  was  the  owner  of  certain  so-called  indem- 
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nity  swamp  lands;  that  it  employed  hira  through  its  agent, 
one  Baxter,  to  find  a  purchaser  for  the  lands;  that  he  did 
find  such  purchaser,  and  negotiated  a  sale,  which  was  adopted 
and  completed  by  the  defendant;  and  that  his  services  were 
reasonably  worth  $356.71. 

The  defendant  demurred  to  the  petition  upon  the  ground, 
in  substance,  that  it  does  not  show  that  the  sale  was  author- 
ized by  a  vote  of  the  people  of  Hamilton  county,  or  that  it 
was  made  at  auction,  or  that  the  county  was  authorized  to 
employ  an  agent  to  make  a  sale;  and  upon  the  further  ground 
that  the  law  does  not  in  fact  authorize  the  employment  of 
agents  other  than  county  oflBcers  to  sell  indemnity  lands. 
The  court  sustained  the  demurrer,  and  the  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was  rendered  for  the 
defendant  for  costs.     The  plaintiff  appeals. 

Whiti/ng  S.  Clark  and  J,  JST.  Call,  for  appellant. 

W.  J.  Covil,  for  appellee. 

Adams,  J. — ^We  think  that  the  petition  shows  a  cause  of 
action  and  that  the  demurrer  should  have  been  overruled. 
1.  county:  It  may  be  true,  as  the  county  contends,  that  it 
ploy  agent  has  no  power  to  employ  an  agent  to  sell  its  lands, 
lands.  But  the  plaintiff  was  not  employed  for  that  pur- 

pose, but  quite  a  different  one,  and  that  was  to  find  some  one 
who  wanted  to  buy,  and  to  whom  the  county  through  its 
officers  could  sell.  He  might  have  had,  and  doubtless  did 
have,  greater  facilities  for  finding  a  purchaser  than  the 
county  officers  had,  and  was  employed  for  that  very  reason. 
While  county  officers  could  not  divest  themselves  of  the  re- 
sponsibility imposed  upon  them  by  law  in  making  the  sale, 
they  might  aid  themselves  in  matters  preliminary  to  the 
sale.  The  statute  imposes  upon  the  board  of  supervisors 
the  care  and  management  of  the  county  property;  (Code,  § 
303;)  and,  as  incident  to  the  exercise  of  such  power,  they 

Vol.  LXII— 29 


Digitized  by  VjOOQ IC 


62 
jl32 


450  SUPREME  COURT  OF  IOWA, 

Keeline  v.  The  City  of  Gonnell  Blciils  et  aL 

may  in  a  proper  case  employ  an  agent  to  aid  them.     WilTieim 
V,  Cedar  County^  50  Iowa,  254. 

As  to  whether  the  board  of  supervisors  had  at  the  time  of 
the  plaintiff's  employment  the  power  to  sell  the  particular 
land  in  question,  we  do  not  inquire.  They  may  have  had, 
and,  under  the  averments  of  the  petition,  they  must  have 
assumed  to  have.  It  was  for  them  to  know  whether  they 
had  or  not.  The  plaintiff  was  supposed  to  know  simply 
their  general  power.  He  was  not,  we  think,  supposed  to 
have  knowledge  of  specific  facts  upon  which  the  exercise  of 
their  power  depended. 

The  question  is  raised  in  argument,  though  not  in  the 
demurrer,  as  to  whether  the  petition  should  not  have  shown 
2.  pleading:  *^^*  Baxter  had  authority  to  employ  the  plaintiff. 
jglSt'8 '''''''  To  this  we  think  it  sufficient  to  say  that  he 
authority.  ,night  have  had,  and  the  averment  is  that  "the 
defendant  *  *  *  through  Baxter  *  ♦  * 
did  employ  the  plaintiff."  "We  do  not  think  that  it  was 
necessary  to  aver  more.  Besides,  the  plaintiff  avers  that  the 
sale  negotiated  by  him  was  adopted  and  completed  by  the 

county. 

Reversed. 


Bjeelinb  v.  The  City  of  Council  Bluffs  et  al. 

Jurisdiction:  of  cause  presented  without  action  upon  an 
AGHEED  STATEMENT  OF  FACTS.  The  courts  of  thls  state  havs  no  juris- 
diction to  entertain  a  cause  presented  without  action  upon  an  agreed 
statement  of  facts,  unless  it  is  shown  by  affidavit  that  the  controversy  is 
real,  and  that  the  proceeding:  is  in  good  faith  to  determine  the  rights  of 
the  parties  thereto.*   Code,  §  §  3408,  3409. 

Appeal  from  Pottawattamie  District  CovH. 
Wednesday,  December  12. 
This  is  a  case,  prosecuted  without  action,  upon  an  agreeJ 
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statement  of  facts,  wherein  plaintiff  sought  an  injunction 
restraining  defendants  from  opening  an  extension  of  a  street. 
The  district  court  dismissed  the  proceeding,  and  plaintiff 
appeals. 

John  n.  Keatley^  for  appellant. 

TT.  8,  Mayne  and  G.  A.  Holmes^  for  appellee. 

Beck,  J. — I.  This  proceeding  is  wholly  based  upon  an 
agreed  statement  of  facts,  signed  by  the  attorneys  of  the  parties, 
wherein  the  relief  sought  by  plaintiff  is  prayed  for.  There 
are  no  pleadings  in  the  case,  nor  was  there  any  notice  oi 
other  process  served  upon  defendant.  The  Code  contains 
the  following  provisions  applicable  to  the  question  of  the 
sufficiency  of  the  proceedings  to  authorize  an  adjudication  of 
the  questions  of  law  and  fact  arising  in  the  case: 

"  Section  3408.  Parties  to  a  question  in  difference,  which 
might  be  the  subject  of  civil  action,  may,  without  action, 
present  an  agreed  statement  of  the  facts  thereof  to  any  court 
iiaving  jurisdiction  of  the  subject  matter. 

"  Section  3409.  It  must  be  shown  by  affidavit  that  the 
controversy  is  real,  and  that  the  proceeding  is  in  good  faith 
to  determine  the  rights  of  the  parties  thereto." 

II.  The  affidavit  required  by  the  last  of  these  sections 
was  not  made  and  presented  to  the  court.  This  requirement 
is  jurisdictional,  and,  in  the  absence  of  compliance  therewith, 
the  circuit  court  was  not  authorized  to  take  cognizance  of  the 
case. 

The  object  of  the  statute  is  to  withhold  from  the  consider- 
ation of  the  courts  all  cases  wherein  real  interests  of  parties 
are  not  affected,  and  to  prevent  decisions  being  demanded 
where  there  are  no  conflicting  rights  and  claims.  Did  not 
the  statute  so  provide,  decisions  could  be  obtained  by  parties 
whose  interests  are  one  way,  which  would  be  sought  without 
the  good  faith  contest  necessary  to  a  correct  decision  of  all 
questions  of  law  and  fact;  and  parties  might  obtain  decis- 
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ions  upon  questions  of  law  and  fact  from  motives  of  mere 
curiosity,  where  no  real  conflicting  interests  exist  be- 
tween them.  The  courts  in  the  decision  of  all  cases  ought 
to  have  the  aid  of  discussion  by  parties  adversely  interested, 
and  ought  not  to  be  required  to  determine  questions  where 
no  conflicting  interests  are  involved.  The  consideration  tha^ 
decisions  of  the  courts  establish  rules  of  the  law  applicable  to 
the  rights  and  property  of  all  citizens  supports  this  con- 
clusion. 

As  the  record  before  us  fails  to  show  that  the  district 
court  had  jurisdiction  of  the  case,  its  judgment  dismissing 
the  proceeding  is 

Affirmed. 


Maiohen  v.  Clay  et  al. 

1.  Contract:  purchase  of  land  through  agent:  excess  of  author- 

ity:  liability  of  agent.  Where  the  owner  of  land  had  leased  the 
same  to  a  tenant  in  possession  for  a  term  not  yet  expired,  and  had 
authorized  his  agent  to  sell  the  same  subject  to  the  lease,  and  the  agent, 
knowing  of  the  lease,  represented  to  the  plaintiff  that  he  had  authority 
to  sell  and  give  immediate  possession  of  the  land,  and  so  negotiated  a 
sale  to  plaintiff,  taking  $200  from  him  as  a  cash  payment,  held  that 
plaintiff,  after  learning  of  the  lease,  was  not  bound  to  accept  from  the 
agent  a  warranty  deed  from  the  owner,  but  that  he  might  r^ect  the 
deed,  and  recover  from  the  agent  the  8200  paid  him  in  the  transaction. 

2.  Pleading:  redundant  allegations:  proof.     A  plaintiff  is  nevei 

required  to  prove  more  of  the  allegations  of  his  petition  than  is  re- 
quired to  enable  him  to  recover,  and  where  allegations  which  might 
have  been  material  become  redundant  as  the  case  progresses,  they  need 
not  be  proved. 

Appeal  from  Woodbury  District  Court. 

Wednesday,  December  12.  -» 

This  is  an  action  to  recover  of  defendants   the  sum  of 
$200,  which,  it  is  alleged,  they  received  from  the  plaintiff  as 
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part  of  the  purchase  money  of  certain  real  estate,  which 
they  contracted  as  agents  of  one  "Walker  to  sell  and  convey 
to  the  plaintiff,  and  which  contract  of  sale  was  never  con- 
Bummated,  because  defendants  did  not  and  could  not  give 
the  plaintiff  possession  of  the  land. 

There  was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.     Defendants  appeal. 

Struble^  Hishel  <&  Sartori^  for  appellants. 

R.  W.  Stewart^  for  appellee. 

BoTHBOCK,  J. — The  following  is  a  copy  of  part  of  the 
petition:  "The  plaintiff  states  that  L.  D.  Clay  and  E.  C. 
1.  coNTBACT :  Clay  are  indebted  to  him  in  the  sum  of  two 
land  through  hundred  dollars,  for  that  the  said  defendants,  on 
S\utoority :  or  about  the  8th  day  of  April,  1882,  in  the  .city 
»K®^*-  of  Le  Mars,  in  Plymouth  county,  Iowa,  wrong- 

fully and  wickedly  represented  to  plaintiff  that  they,  the 
defendants,  in  the  capacity  of  agents,  had  and  possessed 
authority  of  one  E.  P.  Walker,  the  owner  of  the  following 
land  in  Plymouth  county,  Iowa,  viz:  the  northwest  quar- 
ter of  section  ten,  township  ninety-two,  range  forty-four^ 
west,  to  sell,  or  contract  to  sell,  said  land  unto  plaintiff,  at 
the  stipulated  price  of  two  thousand  six  hundred  and  fiftj 
dollars;  possession,  use  and  benefit  of  said  premises  to  bt 
given  purchaser  upon  acceptance  or  delivery  of  deed,  and 
title  thereof  to  be  good  and  sufficient.*' 

It  is  further  averred  in  the  petition,  in  substance,  that  the 
plaintiff  relied  upon  the  representations  so  made,  and  con- 
tracted  with  defendants  for  the  purchase  of  said  land,  and 
paid  them  two  hundred  dollars,  and  agreed  to  pay  eighteen 
hundred  dollars  upon  the  delivery  of  a  conveyance  to  him, 
and  six  hundred  dollars  one  year  thereafter,  and  that  pos- 
session of  the  land  should  be  given  plaintiff  upon  a  delivery 
of  the  deed,  and  the  title  was  to  be  good  and  sufficient  and 
clear  of  all  liens  and  defects.     <'That  said  defendants  had  no 
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authority  to  bargain  or  contract  for  the  Bale  of  said  land,  as 
represented  by  them  aforesaid,  and  that  said  defendants  and 
the  said  E.  P.  T?\ralker  have  failed  and  refused  to  furnish  the 
plaintiff  with  a  good  and  sufficient  title  to  said  land,  free 
and  clear  of  all  liens  or  defects,  and  refuse  or  fail  to  give 
a  good  and  sufficient  deed,  with  the  use  and  possession  of 
said  premises." 

Judgment  was  demanded  for  two  hundred  dollars  and 
interest,  and  an  attachment  was  issued  upon  the  ground  "that 
the  debt  is  due  for  property  obtained  under  false  pretenses  by 
the  said  defendants  from  this  plaintift". 

The  defendants  by  their  answer  admit  the  payment  of  $200 
to  them  by  plaintiff,  and  aver  that  they  had  authority  to  sell 
the  land,  and  that  plaintiff  refused  to  comply  with  his  con- 
tract by  accepting  a  good  and  sufficient  deed  for  the  land, 
and  that  they  refuse  to  pay  back  the  $200,  because  of 
plaintiff's  failure  to  perform  his  contract,  and  because  of  an 
agreement  that,  in  case  of  plaintift  's  failure  to  perform,  he 
should  forfeit  the  two  hundred  dollars. 

There  was  also  a  cross-action  to  recover  damages  of  the 
plaintiff  for  wrongfully  and  maliciously  suing  out  the  writ 
of  attachment. 

It  appears  that  Walker  was  the  owner  of  the  land,  and 
that  it  was  leased  imtil  the  month  of  October,  1882,  to  a 
tenant  who  was  in  possession.  "Walker  authorized  the  defend- 
ants to  sell  the  land  for  $2,560  net  to  him,  the  purchaser  to 
pay  the  taxes  of  1881,  and  Walker  to  have  his  landlord's  inter- 
est in  the  crops  of  1882.  Walker  resided  in  Cedar  Falls,  and, 
when  the  contract  was  made,  a  deed  was  sent  to  him  to  be 
executed  and  returned.  He  executed  the  deed  and  sent  it  to 
a  bank  at  Le  Mars.  The  deed  was  an  ordinary  conveyance 
with  covenants  of  warranty.  The  plaintiff  refused  to  accept 
the  deed  because  of  the  lease  of  the  land.  The  deed  was 
afterwards  returned  to  Walker,  and  he  has  since  sold  the 
land  to  other  parties. 

The  material  question  in  the  case  is,  whether  the  plaintiff 
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was  bound  by  his  contract  to  take  the  deed  and  complete  tlie 
purchase.  '  The  defendants  claim  that  he  was  so  bound, 
because  by  his  contract  he  agreed  to  pay  the  taxes  for  1881, 
and  allow  "Walker  to  have  the  rents  for  the  year  1882.  The 
plaintiff  claims  that  he  was  to  have  a  conveyance  clear  of 
incumbrance,  and  was  to  pay  no  more  than  the  sum  of  $2,650 
in  all;  On  this  question  there  is  a  conflict  in  the  evidence. 
The  jury  have  found  that  the  testimony  of  the  plaintiff  is 
true,  and  we  are  bound  by  the  finding.  "We  are  also  required 
to  hold  that  the  jury  was  warranted  in  finding  that  the 
defendants  represented  to  the  plaintiff,  when  they  received 
his  money,  that  they  had  full  authority  to  sell  the  land  and 
put  him  in  possession  of  it.  They  concede  that  they  had  no 
such  authority,  for  neither  they  nor  their  principal,  Walker, 
had  any  right  to  interfere  with  the  tenant  in  possession,  until 
the  expiration  of  his  lease. 

Much  has  been  said  in  argument  by  counsel  for  appellants 
as  to  the  nature  of  the  action.     It  is  claimed  that,  because 
2  PLEADING  •  ^^  ^®  statcd  iu  the  petition  that  the  defendants 
legaSoM '  ^'  "wrongfully  and  wickedly"  made  representations 
^^^^  to  the  plaintiff  which  were  not  true,  the  action 

is  in  tort;  that  it  is  to  recover  for  false  representations;  and 
that  there  can  be  no  recovery  without  proving  the  tort.  And 
complaint  is  made  because  the  court  in  its  instructions  did 
not  place  the  plaintiff* 's  right  to  recover  upon  that  ground. 

This  was  wholly  immaterial.  A  party  plaintiff  is  never 
required  .to  prove  more  of  the  allegations  of  his  petition 
than  is  necessary  to  entitle  him  to  recover.  The  willfulness 
and  wickedness  of  the  representations  were  only  material  in 
this  case  when  the  jury  cam3  to  consider  the  claim  of  de- 
fendants for  damages  for  the  alleged  wrongful  suing  of  the 
writ  of  attachment.  The  court  gave  the  jury  the  proper 
instructions  upon  this  branch  of  the  case. 

When  the  jury  found,  as  they  must  have  done  to  reach' 
the  conclusion  which  they  did,  that  the  defendants  represented 
that  they  had  full  authority  to  sell  the  land,  and  put  the 
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plaintiff  id  poBsession  thereof,  and  that  the  defendants  knew 
they  had  no  such  authority,  and  knew  that  the  extent  of 
their  agency  was  to  sell  the  land  encumbered  with  the  lease, 
that  was  practically  an  end  of  all  questions  in  the  case.  Tlic 
verdict  necessarily  included  the  finding  that  the  defendants 
knew  they  did  not  have  the  authority  they  claimed  to  have 
and  that,  therefore,  the  writ  of  attachment  was  not  wrong- 
fully issued. 

Something  is  claimed  in  argument  as  to  "Walker's  being 
the  proper  party  defendant  in  an  action  upon  the  contract. 
A  ready  answer  to  this  is  that,  as  the  jury  has  found  that 
the  defendants  made  a  contract  which  did  not  bind  Walker, 
and  received  thereon  the  sum  of  $200  which  they  still  retain, 
they  are  surely  the  proper  parties  to  repay  the  same  to  the 
plaintiff. 

Some  complaint  is  made  of  rulings  upon  the  admission  of 
evidence.  We  do  not  think  the  objections  well  taken.  We 
have  not  followed  the  argument  of  appellants  nor  alluded  to 
the  assignment  of  errors  in  detail,  but  we  think  the  forego- 
ing discussion  disposes  of  all  material  questions  in  the  case. 

Affirmed. 


State  v.  Eodman. 

1.  Criminal  Evidence:  competency  of  witness  not  before  orand 
JURY.  Section  5,  chapter  130,  AcIh  of  Eighteenth  General  Aesembly, 
provides  that  an  indictment  may  be  found  by  the  grand  jury  upon  the 
minutes  of  the  testimony  duly  taken,  reduced  to  writing,  and  returned 
to  the  court  by  the  committing  magistrate;  and  this  enactment  so  fax 
supersedes  section  4421  of  the  Code  as  to  render  a  witness,  whose  testi- 
mony has  been  properly  taken  and  returned  by  the  magistrate,  and 
whose  name  has  been  placed  upon  the  indictment,  competent  to  testify 
upon  the  trial,  without  having  testified  before  the  grand  jury. 

2. :  FAILURE  of  DEPENDANT  to  produce  testimony:  PRESUMPTION. 

Where  a  defendant  in  a  criminal  case  fails  to  produce  testimony  which 
is  within  his  power,  but  not  accessible  to  the  state,  to  explain  facts  estab- 
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lished  by  the  sfcate  against  him,  the  jury  is  warranted  in  inferring  that 
such  testimony,  if  prodaced,  would  be  against  him;  but  this  does  not 
mean  that  the  failure  of  the  defendant  to  testify  in  his  own  behalf  is 
to  be  taken  as^proof  of  his  guilt. 

:    ATTEMPT  TO  E8CAPK:   CONTRADICTORY  STATEMENTS.      Where 

defendant  was  charged  with  larceny,  the  facts  that  he  had  attempted  to* 
escape,  and  that  he  had  made  contradictory  statements  as  to  how  he 
had  come  into  possession  of  the  property,  tended,  if  proved,  to  show  his 
guilt;  and  the  jury  was  properly  instructed  to  that  effect. 

GOOD  CHARACTER.   Evidence  of  good  character  avails  for  the  de- 


fendant, whether  the  evidence  of  bin  guilt  be  direct  or  circumstantial ;  and 
an  instruction,  though  asked  by  defendant,  that  such  evidence  avails  only 
as  against  circumstantial  evidence,  was  properly  refused. 

6. :  larceny:  prima  facie  case  supports  verdict.   In  a  larceny 

case,  a  verdict  of  guilty  will  not  be  set  aside  on  the  ground  that  the  fact 
of  the  larceny  was  not  sufficiently  proved,  when  the  evidence  made  at 
least  a  jw-ima  facie  case  of  larceny. 

Appeal  from  Poweshiek  District  Court. 

Wednesday,  December  12. 

Defendant  was  convicted  of  the  larceny  of  a  horse,  and 
sentenced  to  the  penitentiary  for  three  years.  He  now  ap- 
peals to  this  court. 

Redman^  Carr  c&  Farm&r  and  Stivers  c&  Louthan^  for 
appellant. 

Smith  McPherson^  Attomey-general^  for  the  State. 

Beok,  J. — I.  The  indictment  in  the  case  was  found  upon 
the  evidence  contained  in  the  minutes  of  the  testimony  taken  by 
1  criminal  ^  niagistrate,  by  whom  the  defendant  was  commit- 
competency  *^  ^^^  ^^  offense  for  which  he  was  indicted. 
blf£''^d*  Upon  the  trial,  the  defendant  objected  to  the  tes- 
^^^'  timony  of  a  witness  whose  name  was  indorsed 

upon  the  indictment,  upon  the  ground  that  he  had  not  testi- 
fied before  the  grand  jury.  The  objection  was  overruled  and 
this  action  of  the  district  court  constitutes  the  first  ground 
of  objection  urged  upon  our  attention. 
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Code,  §  4421,  provides  that  in  a  criminal  case  the  state 
cannot  introduce  a  witness  against  defendant  who  was  not  ex- 
amined before  the  grand  jurj,  and  the  minut«6  of  whose  evi- 
dence there  given  was  not  presented  with  the  indictment. 
Section  5,  Chapter  130,  Acts  Eighteenth  General  Assembly, 
(Miller's  Code  §  4289,)  provides  that  an  indictment  may  bo 
found  by  the  grand  jury  upon  the  minutes  of  the  testimony 
taken,  reduced  to  writing  and  returned  to  the  district  court, 
as  required  by  Code,  §  §  4241,  4242,  4253,  and  witnesses 
need  not  be  personally  examined  before  the  grand  jury.  This 
enactment  supersedes  Code,  §  4421,  so  far  as  it  requires  a 
witness,  whose  testimony  has  been  reduced  to  writing  and 
returned  by  the  committing  magistrate,  to  be  personally  ex- 
amined before  the  grand  jury.  The  written  examination  takes 
the  place  of  the  oral  testimony.  So  far  Code,  §  4421,  is 
modified  by  the  subsequent  statute. 

II.  Counsel  of  defendant  complain  of  an  instruction,  on 
the  ground  that  it  holds  that  the  failure  of  defendant  to  testify 

in  his  own  behalf  should  be  taken  as  proof  of  his 

lire  of  defend-  ffuilt.     No  instruction  to  this  effect  was  ffiven. 

ant  to  pro-        ^  o 

Sumy^f  pw-  ^^^  objection  under  consideration  is  based  upon 
sumption.  ^  misconstruction  of  the  familiar  rule,  presented 
in  an  instruction,  to  the  effect  that,  if  defendant  failed  to  in- 
troduce proof  which  he  ought  to  have  done,  explaining  facts 
or  circumstances  established  by  the  evidence  which  operated 
against  him,  it  is  a  circumstance  to  be  considered  in  reaching 
a  conclusion  as  to  his  guilt,  and  that,  if  evidence  within  the 
power  of  the  defendant,  and  not  accessible  to  the  state,  is  with- 
held by  the  defendant,  the  jury  are  authorized  to  infer  that, 
if  produced,  it  would  be  against  defendant.  This  instruction 
could  not  have  been  understood  by  the  jury  to  apply  to  his 
failure  to  testify  in  his  own  behalf. 

III.  The  court  instructed  the  jury  that  an  attempt  by  de- 
fendant to  escape  while  held  in  custody  for  the  offense,  if 
3, :  at-    found  from  the  evidence,  should  be  considered  a£ 

escape:  con-  tending  to  establish  guilt,  and  that  contradictory 
statements,     statements  as  to  the  manner  of  the  acquisition  of 
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the  possession  of  the  property,  if  proved,  should  have  the 
same  effect.  Counsel  insist  that  tliese  instructions  authorize' 
the  jury  to  consider  the  facts  contemplated  therein  as  evi- 
dence of  the  larceny — that  the  property  was  stolen.  They 
could  not  have  been  so  understood  by  the  jury.  Indeed,  the 
one  fact  referred  to  explicitly  directs  the  jury  that  they  must 
first  find  that  a  larceny  had  been  committed,  before  consider- 
ing the  evidence  relating  to  the  attempted  escape. 

lY.  The  defendant  introduced  evidence  tending  to  show 
that  he  sustained  a  good  character.     He  asked  an  instruction 

^  ^  ^j^  applicable  to  this  testimony,  to  the  effect  that 

character.  proof  of  good  character  avails  only  when  circum- 
stances are  relied  upon  to  establish  guilt,  and  that,  if  they  are 
"in  doubt,"  a  presumption  is  raised  that  defendant  would  not 
have  committed  the  crime.  The  instruction  was  properly  re- 
fused. It  is  really  unfavorable  to  defendant.  Good  charac- 
ter avails,  whether  the  evidence  be  direct  or  circumstantial. 
State  V.  Kinleyy  43  Iowa,  294.  And,  if  the  circumstances 
relied  upon  are  "  in  doubt,"  a  reasonable  doubt  of  defend- 
ant's guilt  existing,  the  jury  should  acquit  without  evidence 
of  defendant's  good«character. 

The  district  court  by  a  correct  instruction  directed  the  jury 
to  consider  the  evidence  of  good  character,  and  to  give  to  it 
such  weight  as  they  thought  it  entitled  to  receive. 

V.  It  is  insisted  that  the  evidence  fails  to  support  the 
verdict,  in  that  it  is  not  shown  that  the  horse  in  question  was 

5 .         stolen.     The  evidence  shows  that  the  horse  was 

SSesupports  V^^  ^^  *  Stable  at  night  and  next  morning  was 
T^    ^  gone.     Counsel  insist  that,  as  the  evidence  fails 

to  show  that  the  animal  was  secured  in  the  stable,  it  might 
have  escaped.  The  evidence,  as  counsel  argue,  fails  in  not 
showing  that  the  horse  was  in  some  manner  "fastened  in  the 
stable."  The  evidence  shows  prima  fade^  at  least,  that  the 
animal  was  stolen.  If  it  was  not  "fastened  in  the  stable," 
defendant  could  readily  have  shown  it.  But  he  elicted  no  evi- 
dence upon  the  point.     We  think  upon  all  the  evidence  that 
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the  verdict  of  the  jury  is  sufficiently  fiupported.  We  have 
considered  all  questions  raised  in  this  case.  The  judgment 
of  the  district  court  must  be 

Affibmeix 


Cettveb  v.  The  Chioago,  Milwaukee  &  St.  Paul  R'y  Co 

1.  Pleading:  cause  of  action  not  stated  in  one  count:  objection 

WAITED.  When  a  petition  contains  more  than  one  cause  of  action,  each 
most  be  stated  in  a  count  or  division  by  itself,  and  must  be  sufficient  in 
itself;  (Code,  §  2646;)  but  when  this  rule  is  violated,  the  defendant  must 
make  his  objection  in  the  court  below,  and,  if  he  fails  to  do  so  and  goes 
to  trial,  he  Uiereby  waives  the  olgection. 

2.  Praotioein  Supreme  Court:  abstract  filed  too  late:  costs. 

Where  an  amended  abstract  is  filed  too  late  under  the  rules,  it  will  not 
be  stricken  from  the  files,  but  no  costs  on  account  thereof  will  be  taxed 
against  the  other  party. 

Appeal  from  Floyd  Circuit  Court. 

Wednesday,  December  12. 

This  is  an  action  to  recover  damages  for  stock  killed  by 
defendant  at  a  point  where  it  had  the  right,  but  had  failed, 
to  fence.  The  petition  contains  five  counts.  The  first  count 
alleges  that,  on  the  twenty-sixth  day  of  February,  1881,  the 
defendant  ran  its  train  over,  and  killed,  a  three-year-old  heifer, 
the  property  of  the  plaintifi^,  of  the  value  of  $25.  The 
second  count  alleges  that,  on  the  twenty-seventh  of  June, 
1881,  the  defendant  ran  its  train  of  cars  over  a  three-year-old 
colt,  the  property  of  the  plaintifi^,  and  injnred  it  to  the  extent 
of  $60.  The  third  count  claims  the  sum  of  $10  for  caring 
for,  doctoring  and  furnishing  medicines  for  the  colt  referred 
to  in  the  second  count.  The  fourth  count  alleges  that,  on 
the  fifteenth  day  of  June,  1881,  the  defendant  ran  over  and 
killed  two  heifers  and  three  steers,  the  property  of  plaintifl^ 
of  the  aggregate  value  of  $106,  and  injured  one  steer  to  the 
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extent  of  $5.  This  count  alleges  that  the  amount  of 
all  the  injury  and  damage  was  the  sum  of  $206.  The  fifth 
count  alleges  that,  on  the  thirtieth  day  of  August,  1881,  the 
plaintifi^  caused  to  be  served  upon  the  defendant  a  notice  and 
affidavit  in  writing  of  the  amount  of  said  injury,  and  that 
defendant  had  failed  to  pay  the  same  within  thirty  days; 
wherefore  plaintiff  is  entitled  to  double  damages.  Judgment 
is  asked  for  $402.  The  defendant,  for  answer,  alleges  that 
the  heifer  referred  to  in  the  first  count  was  not  at  the  time 
of  the  killing  running  at  large.  For  answer  to  all  the  rest  of 
the  plaintiff's  claim,  the  defendant  alleges  that  it  was  settled  on 
the  twenty-third  of  September,  1881,  for  the  agreed  sum  of 
$141,  which  was  offered  and  tendered  to  plaintiff,  and  which 
defendant  has  ever  since  been  ready  and  willing  to  pay. 

There  was  a  jury  trial,  and  a  verdict  for  plaintiff  for 
$426.12.  The  jury  also  found  specially  that  there  was  due 
the  plaintiff  upon  the  first  count  the  sum  of  $52.  The 
defendant  moved  the  court  for  a  new  trial.  The  court  sus- 
tained the  motion  as  to  the  second,  third  and  fourth  counts, 
and  overruled  it  as  to  the  first  count,  and  entered  judgment 
for  plaintiff,  upon  the  special  finding,  for  $52  and  costs. 
The  defendant  appeals. 

George  E.  Clark  and  Ellis  &  Ellia^  for  appellant. 

Boulton  (&  BoultoTij  for  appellee. 

Day,  Ch.  J. — The  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  "Under  the  allegations  of  count  1st  ol 
plaintiff's  petition,  the  plaintiff' could  not  recover  double  the 
value  of  the  heifer  referred  to  in  the  first  count  of  plaintiff's 
petition,  even  though  you  should  find  that  she  was  running 
at  largo  at  the  time  of  the  injury."  The  court  refused  to 
give  this  instruction.  The  defendant  now  insists  that  there 
can  be  no  recovery  of  double  damages  upon  the  first  count, 
because  it  does  not  allege  the  service  of  the  affidavit  and 
notice  in  writingf,  which  is  essential  to  a  recovery  of  double 
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damages.  Section  2646  of  the  Code,  subdivision  6,  provides 
"When  the  petition  contains  more  than  one  cause  of  action, 
each  must  be  stated  wholly  in  a  count  or  division  by  itself,  and 
must  be  sufficient  in  itself;  but  one  prayer  for  judgment  may 
include  a  sum  based  on  all  counts  looking  to  a  money  rem- 
edy.'' It  must  be  conceded  that  the  first  count  of  the  peti- 
tion does  not  contain  the  averments  necessary  for  the  recovery 
of  double  damages.  See  The  National  Bank  of  Michigan 
V.  Green,  33  Iowa,  140.  And  yet  other  parts  of  the  petition 
do  contain  the  averments  necessary  to  a  recovery  of  double 
damages  for  the  whole  injury  sustained,  and  it  is  clearly  ap- 
parent from  the  whole  petition  that  the  plaintiff  was  seeking 
double  damages  for  all  the  injury  sustained.  The  case  is  nol 
one  where  the  petition  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  but  where  the  facts  are  not  stated  in 
the  formal  manner  which  the  Code  and  the  rules  of  pleading 
require.  The  defect  was  apparent  upon  the  face  of  the 
pleading.  An  objection  apparent  upon  the  face  of  of  a  plead- 
ing, which  might  have  been  raised  by  demurrer,  will  be 
waived  by  going  to  trial  on  the  merits,  and  cannot  be  raised 
for  the  first  time  in  an  instruction.  Young  v,  Broadbenty 
23  Iowa,  539.  Even  an  objection  that  the  facts  stated  in  the 
petition  do  not  entitle  the  plaintiff  to  any  relief  whatever 
must  be  taken  advantage  of  by  motion  in  arrest  of  judgment, 
before  judgment  is  entered.  Code,  §  2650.  Although 
the  motion  for  a  new  trial  presents  thirty-three  grounds,  no 
one  of  them  refers  to  any  defect  in  the  petition.  We  are 
clearly  of  opinion  that  the  objection  now  insisted  upon  has 
been  waived. 

II.  The  defendant  complains  of  certain  instructions  given 
upon  the  question  of  tender.  As  the  court  granted  a  new 
trial  upon  all  the  counts  in  which  the  tender  was  pleaded, 
the  present  appeal  does  not  involve  the  correctness  of  these 
instructions. 

III.  The  appellant  submitted  with  the  case  a  motion  to 
strike  from   the  files    appellee's    amended    abstract.     The 
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amended  abstract  was  not  filed  until  long  after  the  time  pre- 
scribed in  the  rules  of  this  court.  We  will  not  for  that 
reason  strike  it  from  the  files,  bat  no  costs  will  be  taxed  to 
the  appellant  therefor. 

Affirmed. 


88  348| 
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Kaisee  et  al.  v.  Seatok,  Sheriff,  et  al.  ^^  ^ 

1.  Exeoution:  exemption  of  dahagbs  foe  bioht  of  wat  oyer        Im  349 
homestead.    Money  due  from  a  railroad  company,  or  from  the  sheriff,        lj^_850 
after  it  has  been  paid  to  him  by  the  company,  as  damages  assessed  by  a 
sheriff's  jury  for  right  of  way  over  a  homestead,  is  exempt  from  execu- 
tion, notwithstanding  the  character  of  the  homestead  as  snch  is  not 
destroyed  by  the  easement. 

Appeal  from  lA/nn  Circuit  Cov/rt, 

Wednesday,  December  12. 

Action  for  an  injunction  to  restrain  the  defendant,  Seaton, 
as  sheriff,  from  applying  certain  money  on  an  execution  in 
his  hands.  There  was  a  decree  for  the  plaintiffs.  The  de- 
fendants appeal. 

Stonema/n^  Bichel  cfe  Eastman^  for  appellants. 

Mitchell  i&  Smithy  for  appellees. 

Adams,  J. — ^The  money  belongs  to  the  plaintiff,  Kaiser, 
and  the  execution  is  against  him.  It  would  be  proper  for 
the  sheriff  to  apply  the  money,  unless  it  is  exempt. 

The  facts  appear  to  be  that  the  plaintiff,  Kaiser,  is  the  head 
of  a  family,  and,  as  such,  owns  and  occupies  certain  premises 
in  the  city  of  Marion  as  a  homestead.  In  1881,  the  Chicago, 
Milwaukee  &  St.  Paul  R.  Co.  condemned  a  right  of  way 
through  the  land,  and  paid  to  the  defendant,  Seaton,  as  sher- 
iff, the  amount  of  money  awarded  as  damasjes.     About  the 
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same  time  certain  judgment  creditors  of  Kaiser  caused  aii 
execution  to  be  issued  against  him,  and  placed  the  same  in 
Seaton's  hands,  and  demanded  that  he  should  apply  thereon 
the  money  paid  him  by  the  railroad  company  as  damages  for 
right  of  way.  The  plaintiffs,  apprehending  that  Seaton 
would  make  such  application,  brought  this  action  for  an 
injunction  to  restrain  him.  The  judgment  creditors  are 
made  parties  defendant. 

It  is  not  denied  by  the  defendants  that  the  homestead  in 
question  is  exempt.  They  merely  deny  that  the  money  paid 
as  damages  is  exempt.  They  rely  upon  Chicago  <&  South- 
western R,  Co.  V.  Swinney^  38  Iowa,  182,  and  Ilarkness  v. 
Burton,  39  Iowa,  101. 

In  the  former  case,  the  court  held  that  the  husband  could 
convey  a  right  of  way  over  the  homestead  without  the  con- 
currence of  the  wife.  It  appeared  in  that  case  that  the  home- 
stead character  of  the  premises  was  not  substantially  affected. 
Such  being  the  fact,  it  was  thought  that  the  conveyance  of  a 
right  of  way  through  it  was  not  a  conveyance  of  the  home- 
stead in  such  sense  as  to  render  necessary  the  wife's  concur- 
rence. In  the  case  at  bar,  while  the  homestead  consisted  of 
only  one  and  one-half  acres,  and  the  value  was  considerably  im- 
paired by  taking  one  hundred  feet  for  right  of  way,  yet 
the  buildings  were  not  disturbed,  and  the  premises  were  not 
deprived  of  their  character  as  a  homestead.  We  are  not 
prepared  to  say,  therefore,  that  the  case  can  be  distinguished 
from  the  C.  <&  S.  W,  R.  Co  v.  Swinney,  so  far  as  the  mere 
question  as  to  the  effect  of  taking  the  right  of  way  is  con- 
cerned. 

But  we  do  not  think  it  follows  that,  because  the  wife's 
concurrence  in  a  voluntary  grant  of  a  right  of  way  is  not 
necessary,  the  money  due  or  paid  for  damages  sustained  is 
not  exempt  where  a  right  of  way  is  takei^  compulsorily. 
Whether  the  proc>eeds  of  a  voluntary  conveyance  by  the  hus- 
band would  be  exempt,  we  need  not  determine.  Where  the 
right  of  way  is  taken  compulsorily,  the  damages  sustained 
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are  not  essentially  different,  so  far  as  the  question  before  us 
is  concerned,  from  those  caused  by  a  tort.  The  general  rule, 
we  think,  is,  that,  where  exempt  property  is  invaded,  and  is 
converted  in  whole  or  in  part  into  a  money  claim,  against 
the  will  of  the  owner,  the  money  collected  thereon  is  exempt,' 
at  least  for  a  reasonable  time.  The  theory  is  that  the  owner 
is  entitled  to  the  money  to  repair  or  replace  the  exempt  prop- 
erty, and  that  he  should  have  a  reasonable  time  to  so  use  the 
money,  if  he  sees  fit.  In  Thompson  on  Homesteads,  the 
author  says:  "A  clear  distinction  exists  between  the  pro- 
ceeds of  property  exempt  from  attachment,  when  such  prop- 
erty has  beon  sold  by  the  debtor,  and  when  it  has  been  sold 
by  proceedings  against  his  will,  and  changed  into  money. 
"Where  such  property  is  converted  into  a  mere  right  of 
action  by  a  proceeding  wholly  in  inviturrhy  such  right  of 
action  and  the  money  collected  are  also  exempt  from  attach- 
ment, the  same  as  the  property  itself,"  citing  Stehbins  v. 
Peeler,  29  Vt.,  289;  Keyes  v.  Bines,  37  Vt.,  260;  Mitchell 
V.  Milhoan,  11  Kan.,  617;  Houghton  v.  Lee,  50  Cal.,  101; 
and  Cooney  v.  Cooney,  65  Barber,  524.  Substantially  the 
same  rule  is  held  in  Tillotson  v.  Walcott,  48  N.  T.,  188. 

The  defendants,  however,  insist  that,  inasmuch  as  a  home- 
stead is  left  to  the  plaintiffs,  the  right  of  way  damages  are 
not  to  be  treated  as  proceeds  resulting  from  a  partial  conver- 
sion or  destruction  of  the  homestead,  but  rather  as  income, 
and  falling  under  the  principle  of  Ila/rkne%%  v.  Burton,  above 
cited.  In  support  of  this  view  it  is  urged  that  the  ease- 
ment is  not  necessarily  permanent,  and  that,  if  it  should  be 
abandoned  by  the  railroad  company,  the  most  that  could  be 
said  is  that  the  plaintiffs  suffered  a  temporary  inconvenience. 

While  it  is  true  that  the  right  of  way  may  be  abandoned, 
it  was  manifestly  not  taken  with  that  view.  Practically,  we 
think  that  we  should  regard  the  homestead  as  having  sus- 
tained a  permanent  impairment,  and,  indeed,  partial  destruc- 
tion. Without  question,  the  property  is  less  valuable  for  a 
homestead;  and  the  plaintiffs  may  need  the  money  in  ques- 
VoL.  LXII— 30 
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tion  to  offset  the  impairment  by  the  acquisition  and  addition 
of  other  ground,  or  to  aid  tliem  in  the  purchase  of  a  differ- 
ent homestead.  Exemption  laws  are  to  be  maintained  in 
their  spirit  as  well  as  letter,  and  even  liberally  construed  in 
favor  of  those  claiming  their  benefit,  Bevan  v.  Hayden^  13 
Iowa,  125. 

"We  see  no  error  in  the  ruling  of  th#  circuit  court,  and  the 
judgment  must  be 

Affirmed. 


I  88  «W 
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1*1    ^^^  Wkabin  et  al.  v.  Munson. 

1.  Injunotion  to  Bestrain  Waste:  bvidbncb  of  title  and  posses- 
sion. An  iiy'iiDclion  asked  by  plaintiffs  to  restrain  defendant  from  cut- 
ting timber  from  certain  land  was  properly  refused,  where  plaintiffs 
failed  to  show  that  the  title  of  the  land  was  in  them,  or  that  they  were 
in  possession  thereof. 

Appeal  from  Mills  District  Court. 
Wednesday,  Decembeb  12. 

TuE  petition  states:  Firsts  That  plaintiffs  are  the  widow 
and  heirs  at  law  of  Josiah  Wearin,  deceased ;  Second^  That 
plaintiffs,  as  such  widow  and  heirs  at  law,  are  the  owners  of 
certain  real  estate,  described  in  the  petition;  Thirds  That 
defendant  makes  some  claim  to  said  real  estate  adverse  to  the 
plaintiffs;  and.  Fourth^  That  said  real  estate  has  been  actu- 
ally and  notoriously  in  possession  of  their  ancestor  and 
themselves  for  the  last  twenty  years,  under  a  claim  of  owner- 
ship, and  that  defendant  has  cut  down  and  converted  to  his 
own  use  valuable  timber  growing  on  said  real  estate,  and 
threatens  to  continue  doing  so,  and  that  he  is  insolvent. 
The  relief  asked  is  that  the  case  be  heard  in  equity,  and  that 
a  temporary  injunction  be  issued  restraining  the  defendant 
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from  committing  waste;  that  the  claims  of  the  respective 
parties  be  determined;  and  for  general  relief 

The  defendant  answered  the  petition,  and  denied  each 
allegation  therein,  except  the  first  and  third  propositions' 
above  stated,  which  were  admitted.  There  was  a  trial  to  the 
court,  the  petition  was  dismissed,  and  plaintiff  appeals. 

Watkins  <&  WilliamSy  for  appellants. 

John  Y.  Stone^  for  appellee. 

Seevers,  J. — I.  It  will  be  conceded  that  the  plaintiffs  are 
entitled  to  the  relief  asked  in  the  petition,  if  they  on  the  trial 
established  the  allegations  thereof  It  is  admitted  that  the 
plaintiffs  are  the  widow  and  heirs  at  law  of  Josiah  Wearin. 

There  was  introduced  in  evidence  a  deed  from  Mills  county, 
conveying  the  real  estate  to  Josiah  Wearin  in  June,  1870,  in 
pursuance  of  a  pre-emption  made  in  1855,  but  there  is  no 
evidence  that  Mills  county  was  the  owner  or  had  any  title  to 
the  real  estate  in  controversy.  This  being  so,  the  evidence 
fails  to  show  that  Josiah  Wearin  at  his  death  had  title.  In 
the  absence  of  evidence,  it  cannot  be  presumed  that  the  land 
in  question  was  swamp  land ;  nor  can  it  be  presumed  that,  if 
it  was  such,  the  title  thereto  was  vested  in  said  county. 

II.  There  is  no  evidence  tending  to  show  that  Josiah 
Wearin  or  the  plaintiffs  were  in  actual  possession  of  the  real 
estate.  But  counsel  claim  that  it  should  be  presumed  that 
they  were,  because  of  the  conveyance  from  Mills  county. 

We  have  no  occasion  to  determine  what  the  rule  would  be^ 
if  such  conveyance  ve^ed  the  legal  title  in  the  ancestor  of 
the  plaintiffs.  But,  as  has  been  seen,  it  does  not  have  such 
effect,  and,  therefore,  to  recover,  it  was  incumbent  on  the 
plaintiffs  at  least  to  show  such  actual  possession  as  is  alleged 
in  the  petition. 

Affibmbd. 
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Keller  et  al.  v.  Babe  et  al. 

1.  Township  Clerk:  cubtodiak  of  road  funds:  action  on  super- 

visor's BOND.  The  township  clerk,  and  not  the  trustees,  is  the  legal 
custodian  of  the  funds  of  a  road  district,  so  far  as  road  supervisors  are 
required  to  account  therefor;  and  the  trustees  cannot  maintain  an  action 
upon  the  bond  of  a  road  supervisor  on  account  of  his  failure  to  account 
for  such  funds. 

2.  Fraotioe :  demurrer  while  answer  on  file.    Where  an  amended 

petition  was  filed,  whereby  the  cause  of  action  was  radically  chan^red, 
there  was  no  error  in  allowing  a  demurrer  thereto  without  a  withdrawal 
of  the  answer  to  the  original  petition. 

3.  Costs:  XTFON  allowing  amendment:  no  prejudice.    The  taxing 

of  accrued  costs  to  plaintiff  upon  allowing  an  amendment  to  his  peti- 
tion could  not  have  prejudiced  him,  where  he  failed  upon  the  trial,  and 
thus  became  liable  for  all  the  costs. 

Appeal  from  Cedar  District  Court. 
Wednesday,  Decebtber  12. 

This  is  an  action  brought  by  the  plaintiffs,  who  are  trustees 
of  Greenfield  township,  Jones  county,  to  recover  upon  an 
official  bond  of  the  defendant,  Bare,  given  by  him  as  road 
supervisor  of  a  road  district  in  said  township.  It  is  alleged 
that  there  has  been  a  breach  of  the  bond,  because  said  Bare 
has  failed  to  account  for  and  pay  over  certain  public  money 
which  came  into  his  hands  as  such  officer. 

The  defendants  filed  an  answer  to  the  petition.  After- 
wards the  petition  was  amended.  The  defendants  demurred 
to  the  amendment  to  the  petition,  and  to  the  cause  of  action 
as  set  forth  in  said  amendment  and  original  petition.  The 
demurrer  was  sustained,  and  the  plaintiffs  elected  to  stand 
on  their  petition,  and  judgment  was  rendered  against  them 
for  costs.     Plaintiffs  appeal. 

J.  W,  Jamison^  for  appellants. 

JRemley  <6  Ercanhrach^  for  appellees. 

BoTHROOK,  J. — The  main  question  in  the  case,  and,  indeed, 
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that  which  we  think  is  decisive  of  it,  is — were  the  township 
trustees  the  proper  parties  to  institute  and  maintain  an  action 
upon  the  bond  ?  The  bond  runs  to  the  county  of  Jones,  and 
it  is  conditioned  that  said  "Bare  will  render  a  true  account  of 
his  office,  and  of  his  doings  therein,  to  the  proper  authority, 
when  required  thereby  or  by  law;  that  he  will  properly  pay 
over  to  the  person  or  officer  entitled  thereto  all  money  which 
may  come  into  his  hands  by  virtue  of  his  office;  that  he  will 
promptly  account  for  all  balances  of  money  remaining  in  his 
hands  at  the  termination  of  his  office." 

Under  the  provisions  of  chapter  2,  title  7,  of  the  Code,  the 
township  trustees  have  no  authority  to  collect  road  taxes  or  to 
receive  the  same  when  collected.  The  township  clerk  is 
made  the  custodian  of  the  road  funds  so  far  as  the  road 
supervisors  are  required  to  account  therefor.  If  the  super- 
visor fails  or  neglects  to  pay  over  taxes  to  the  clerk,  it  would 
seem  that,  as  the  clerk  is  the  officer  designated  by  law  to 
receive  and  hold  the  funds,  he  is  the  proper  party  to  main- 
tain an  action  upon  the  bond  of  a  supervisor  for  failure  to 
pay  over  or  account  for  money  coming  into  his  hands.  It  is 
true,  the  supervisor  is  required  to  make  settlement  with  the 
township  trustees.  Code,  §  996.  But  the  trustees  have  no 
authority  to  receive  the  taxes,  and,  indeed,  the  same  section 
of  the  statute  contemplates  that,  at  the  time  of  such  settle- 
ment, the  funds  are  in  the  hands  of  the  township  clerk, 
because,  by  other  provisions  of  the  statute,  the  supervisors 
are  required  to  pay  over  the  funds  to  the  clerk. 

II.  Complaint  is  made  because  the  defendants  were 
allowed  to  interpose  a  demurrer  to  the  ]>etition  as  amended, 
without  withdrawing  the  answer  to  the  original  petition.  In 
regard  to  this,  we  deem  it  sufficient  to  say  that  by  the 
amendment  the  cause  of  action  was  so  materially  and  rad- 
ically changed  that  the  answer  was  not  at  all  applicable 
thereto,  and  it  was  wholly  immaterial  whether  it  was  with- 
drawn or  not. 

III.  The  defendants  objected  to  the  amendment,  and  in- 
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sisted  that  it  should  not  bo  allowed.  The  court  permitted 
the  amendment  to  be  made,  but  taxed  the  costs  of  the  term, 
up  to  the  time  the  amendment  was  filed,  to  the  plaintiffs.  It 
is  claimed  that  this  was  an  abuse  of  the  discretion  of  the 
court.  In  view  of  the  fact  that  the  demurrer  was  subse- 
quently sustained,  and  the  cause  dismissed  at  plaintiff's 
costs,  the  taxing  of  the  costs  on  the  amendment  becomes  an 
immaterial  question. 

Affirmed. 


I  78    fl40|  * 

111  2io|  Byington  V.  Moore. 

IISO    427 

I  ^Tro       ^*  Depositions:  dibcrepancy  in  name  of  notary:  presumption.  The 
126  ooi  practice  of  using  merely  the  initial  letters  of  Chnstain  names  in  the 

execution  of  official  papers  creates  hability  to  mistake  and  uncertainty, 
and  is  not  to  be  commended.  And,  where  a  commission  to  take  deposi- 
tions was  issued  to  Fred  R.,  and  was  returned  executed  and  certified  to 
by  F.  A.  R.,  held  that,  while  the  court  could  not,  without  more,  pre- 
sume that  Fred  R.,  and  F.  A.  R.,  were  indentical,  yet,  as  the  commission 
must  be  presumed  to  have  been  sent  to  Fred  R.,  and  as  it  was  executed, 
returned  and  certified  by  some  one  who  might  have  been  Fred  R.,  and 
who  stated  in  the  body  of  his  certificate  that  his  name  was  Fred  A.  R., 
the  identity  of  the  commission  sufficiently  appeared,  and  the  court  pro* 
perly  refused  to  suppress  the  deposition  on  account  of  the  discrepancy. 


2. :  wrong  SEAL  TO  commission:  amendment:  practice.  Where, 

after  a  deposition  had  been  taken  and  returned  in  a  case  pending  in  the 
circuit  court,  it  was  found  that  by  mistake  the  sea]  of  the  district  court 
had  been  affixed  to  the  commission,  and  a  motion  to  suppress  was  made 
on  that  account,  held  that,  as  the  moving  party  could  not  have  been 
prejudiced  by  the  ruling,  it  was  not  reversible  error  for  the  court,  in  sus- 
taining the  motion,  to  order  the  clerk  to  attach  the  proper  seal  to  the 
commission,  and  to  return  it,  thus  amended,  together  with  the  deposi- 
tion, to  the  commissioner,  with  directions  to  him  to  require  the  witness 
to  reappear  before  him,  and,  upon  his  reappearance,  to  read  over  to  him 
the  deposition,  and  to  require  him  to  subscribe  and  swear  to  the  same 
again,  and  to  certify  the  same  back  to  the  court 

3,  :  motion  to  suppress:  time  of  making.    When  a  deposition 

is  filed  in  term  time,  a  motion  to  suppreps,  if  made,  must  be  made  by 
the  morning  of  the  tbird  day  after  the  deposition  is  filed,  and,  in  any 
case,  must  be  made  before  the  cause  is  reached  for  trial. 
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4.  :  FILING  NOT  EirrSRED  IN  APPSAUANCB  DOCKET:  OBJECTION  TOO 

iiATS  ON  APPEAL.  Where  the  filing  of  a  deposition  was  not  entered  in 
the  appearance  docket,  but  the  deposition  was  read  on  the  trial  without 
objection  on  that  account,  and  is  certified  to  this  court  on  appeal,  it  can- 
not be  discarded  hero  as  being  no  part  of  the  record. 

5.  Evidenoe  of  Letters:  second  art:  ebror  cured.    Error  inadmi> 

ting  secondary  evidence  of  the  contents  of  letters  is  cured  by  the  subse- 
quent introduction  of  the  letters  themselves. 

6.  Attorney  and  Client:  attorney  guilty  of  fraud  charged  as 

TRUSTEE.  Where  the  holder  of  the  equitable  title  to  lands  employs  an 
attorney  to  procure  for  him  the  legal  title,  and  the  attorney,  by  fraud- 
ulently representing  that  he  is  the  equitable  owner,  procures  the  legal 
title  to  be  conveyfeJ  to  himself,  the  employer  still  remains  the  equitable 
owner,  and  the  law  by  implication  charges  the  attorney  as  trustee  of 
the  legal  title  for  his  employer. 

7.  Conveyanoe:  delivery:  facts  constituing.    Where  a  father  con- 

veyed to  his  infant  son  an  equitable  interest  in  certain  lands,  and,  as 
guardian  for  his  son,  delivered  the  conveyance  to  an  attorney  whom  he 
as  such  guardian  had  employed  for  the  purpose  of  procuring  for  the 
son  the  legal  title  to  the  lands,  held  that  this  constituted  a  delivery  of 
the  conveyance  to  the  son. 

8.  Attorney  and  Client :  fidelity  required.    An  attorney  who  takes 

to  himself  the  legal  title  to  lands  which  belong  in  equity  to  bis  client 
cannot  avoid  his  responsibility  as  trustee  for  his  client,  on  the  ground 
that  the  client  came  to  his  interest  in  the  lands  through  a  conveyance 
made  in  fraud  of  the  creditors  of  the  grantor. 

9. :  INFIDELITY  NOT  REWARDED.    Where  an  attorney,  unfaithful  to 

his  client,  takes  to  himself  the  legal  title  to  lands  which  in  equity  belong 
to  his  client,  himself  paying  the  balance  due  on  the  lands,  and  atler- 
wards  sells  the  lands  at  a  profit,  he  cannot  be  allowed  to  share  the  pro- 
fit, but  must  account  therefor  to  his  client. 

10. :  fraud  OF  attorney:  accounting:  byidencb  considered. 

This  being  an  accounting  between  a  client  and  his  attorney,  growing 
out  of  the  conversion  to  his  own  use  by  the  attorney  of  the  client's  pro- 
perty, it  is  held,  upon  consideration  of  the  evidence,  that  the  allowances 
made  by  the  trial  court  could  not  properly  be  disturbed  on  appeal. 

11.  Evidence:  offered  after  suBmssiON  of  cause:  pbacticb. 
Where  a  cause  was  submitted  as  a  finality  upon  all  points  but  one,  which 
was  reserved  for  farther  evidence,  and  a  decree  was  entered  accordingly, 
held  that,  upon  the  further  hearing,  evidence  upon  a  point  already  sub- 
mitted was  properly  excluded. 

Appeal  from  Page  Circuit  Court. 

Wednesday,  Deckmbeb  12. 

Action  in  equity  for  an  accounting  and  other  relief.     The 
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court  decreed  that  there  was  due  the  plaintiff  from  the  defend 
ant  a  certain  sum,  and  entere<i  a  decree  therefor,  and  also  that 
the  defendant  should  convey  to  the  plaintiff  certain  land  in 
Page  county.     Both  parties  appeal,  the  defendant  perfecting 
his  appeal  first. 

McPherrin  Broa.y  for  appellant 

IF".  W.  Morsnian^  for  appellee. 

Adams,  J. — In  April,  1856,  one  LeGrand.Byington  entered 
into  a  contract  with  Page  county,  whereby  he  purchased  from 
the  county  certain  land  claimed  by  the  county  to  be  swamp 
land.  He  paid  a  part  of  the  purchase  money,  and  took  a 
written  contract  from  the  county,  obligating  it  to  convey  the 
land  to  him  upon  its  obtaining  a  perfect  title,  and  upon  his 
paying  the  balance  of  the  purchase  money.  The  plaintiff 
claims  that  afterward  he  became  the  equitable  owner  of  the 
land  by  virtue  of  an  assignment  to  him  of  the  contract.  Le- 
Grand  Byington  is  the  plaintiff's  father;  and  it  appears  that 
in  May,  1861,  and  when  the  plaintiff  was  about  seventeen 
months  old,  his  father  indorsed  upon  the  contract  an  assign- 
ment in  these  words:  '*For  the  consideration  of  the  natural 
affection  which  I  have  for  my  son,  Ottoe  A.  Byington,  and 
of  one  hundred  dollars  paid  to  me  by  him,  I  assign  to  said 
Ottoe  A.  Byington  all  my  interest  in  this  contract.  Witness 
my  hand  this  first  day  of  May.  1861."  Tliis  was  duly  signed. 
Whether  there  was  any  such  delivery  of  the  contract  and  as- 
signment as  to  put  the  assignment  in  force,  is  one  of  the  ques- 
tions in  dispute.  Some  time  prior  to  1868,  certain  difficulties 
arose  in  relation  to  the  title  to  the  land,  and  it  became  un- 
certain as  to  whether  a  title  could  be  obtained  from  the  county 
as  had  been  provided  in  the  contract.  In  view  of  these 
difficulties,  it  had  become  necessary  for  the  plaintiff,  or  his 
father,  to  employ  counsel  in  Page  county.  The  defendant,  as 
a  member  of  the  firm  of  Moore  &  Melntyre,  was  at  that 
time  practicing  law  in  that  county.     On  the  30th  day  of 
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May,  1868,  the  plaintiff's  father,  it  appears,  wrote  to  Moore 
&  Mclntyre  with  the  view  of  employing  them,  and,  as  we  in- 
fer, in  the  matter  of  procuring  a  title  to  this  land.  The  let- 
ter was  answered  by  Moore  &  Mclntyre  on  the  6th  day  of 
June  following.  Their  answer  is  in  these  words:  ''Dear  Sir: 
Yours  of  May  30  is  at  hand.  Our  Mr.  Moore  will  call  on 
you  about  the  eleventh  or  twelfth  of  this  month,  and  talk 
over  your  land  matters  in  this  county."  Moore  called  as 
promised.  As  to  what  transpired  at  the  interview  the  parties 
differ  radically.  The  plaintiff  claims  that  he  at  that  time, 
through  his  father  as  his  guardian,  employed  the  defendant 
as  his  attorney  to  procure  a  title  to  the  land.  The  defendant 
denies  this,  and  denies  that  he  had  any  knowledge  of  the 
plaintiff,  and  denies  that  he  undertook  to  act  as  attorney  for 
him  or  his  father,  but  says  that  he  purchased  in  good  faith 
from  the  plaintiff's  father  all  the  equitable  interest  which  ho 
derived  from  the  county  under  the  contract,  and  in  ignorance 
of  any  assignment  thereof  to  anyone.  Whatever  the  fact 
may  be  in  this  respect,  the  defendant  applied  to  the  county 
for  a  title  to  the  lands,  representing  that  he  had  become  the 
owner  of  the  contract,  and  induced  the  county  to  convey  to 
him;  he  in  the  meantime  paying  the  balance  of  the  purchase 
money.  He  afterwards  sold  a  portion  of  the  land  and 
received  the  proceeds.  The  plaintiff  claims  that  the  de- 
fendant obtained  the  title  by  false  representations  ^nade  to 
the  county,  and  in  fraud  of  his  rights. 

Before  proceeding  to  the  determination  of  the  principal 
question  involved,  we  find  it  necessary  to  determine  some 
questions  of  practice  which  are  presented  by  the  defendant's 
appeal.  The  defendant  filed  a  motion  to  suppress  the  depo- 
sition of  LeGrand  Byington,  taken  on  behalf  of  the  plaintiff. 
The  grounds  of  the  motion  are  stated  as  follows: 

"1.  The  commission  to  take  said  deposition  was  directed 
by  this  court  to  one  Fred  Remley,  a  notary  public,  etc.,  and 
the  deposition  was  taken  before  and  by  one  T.  A.  Ilemley,  or 
one  F.  A.  Eemley. 

''2.  The  paper  purporting  to  be  a  commission,  and  to  have 
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been  issued  by  the  clerk  of  this  court,  under  and  by  virtue 
of  which  said  deposition  was  taken,  was  not  authenticated  by 
the  seal  of  this  court,  but  is  pretended  to  be  authenticated  by 
the  seal  of  the  district  court  of  Page  county,  Iowa." 

The  motion  was  sustained  as  to  the  second  ground,  and 
overruled  as  to  the  other.  But,  as  to  the  second  ground,  the 
court  ordered  that  the  clerk  amend  the  commission  by  affix- 
ing thereto  the  seal  of  the  circuit  court,  that  being  the  court 
from  which  the  commission  issued  and  in  which  the  case  was 
pending,*  and  ordered  that  the  deposition  and  amended  com- 
mission be  returned  to  the  notary  public  who  took  the  deposi- 
tion, with  leave  and  direction  to  said  officer  to  require  the 
witness  to  reappear  before  him,  and,  upon  his  reappearance, 
to  read  over  to  him  the  deposition,  and  to  require  him  to  sub- 
scribe and  swear  to  the  same  again,  and  to  certify  the  same 
back  to  the  court.  The  commission  was  accordingly  amended 
by  the  addition  of  the  proper  seal,  and  returned  with  the  de- 
position to  the  notary  public,  who  complied  with  the  direc- 
tion of  the  court  as  above  set  out.  In  his  second  certificate, 
he  added  that  his  name  is  Fred  A.  Remley.  He  signed  his 
name  to  the  certificate  as  F.  A.  Remley,  and  did  not  append 
thereto  any  words  showing  the  official  character  in  which  he 
acted.  The  defendant  moved  again  to  suppress  for  want  of 
these  words.  Tlie  court  sustained  the  motion,  but  directed 
that  the  deposition  and  certificate  be  returned  for  an  amend- 
ment to  the  certificate  by  appending  to  the  name  of  the  of- 
ficer the  words  "notary  public  within  and  for  the  county  of 
Johnson,  in  the  state  of  lowf^";  that  being  tlie  county  for 
which  Eemley  had  been  appointed  notary  public.  The  de- 
position and  certificate  were  accordingly  returned  to  him,  and 
the  amendment  made  as  directed. 

I.  The  defendant  insists  that,  as  the  commission  was  issued 
to  Fred  Eemley,  and  the  certificate  was  signed  F.  A.  Remley, 
it  does  not  appear  with  proper  certaintv  that  the 
cre^anc^  hi  d^positioJ^  '^'^s  taken  before  the  person  to  whom 
tifr5?*i  pre"^  the  commissiou  was  issued.  The  theory  of  the 
sumptiou.       ]^^^  jg^  i-i^^j.  tijg  ^i^rk  of  the  court  from  which  the 
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commission  was  issued  knew  Fred  Kemley,  or  knew  of  him, 
and,  having  confidence  in  him,  issued  the  commission  for  the 
purpose  of  clothing  him  specifically  with  power  to  do  the 
things  named  therein.  The  person  executing  the  commission 
and  making  a  return  of  his  doings  should  appear  to  be  the 
person  commissioned,  and  should  so  appear  of  record  from  a 
certificate  appended  to  and  returned  with  the  commission. 

Whether  a  court  could  presume  that  Fred  Remley  and  F. 
A.  Eemley  are  the  same  person,  is  a  question  which  admits, 
perhaps,  of  some  doubt.  The  letter  F.  may  be  presumed  to 
be  the  initial  letter  of  a  Christain  name.  Lookipg  at  it  alone, 
as  used  in  a  given  place,  we  could  not  say  that  it  is  the  in- 
itial of  Fred  in  such  place.  The  most  that  we  could  say  is 
that  it  might  be.  But  the  fact  that  it  might  be,  taken  in  con- 
nection with  two  other  facts,  justifies  us,  we  think,  in  pre- 
suming that  the  deposition  was  taken  before  Fred  Eemley. 
We  may  presume  that  the  commission  was  sent  to  Fred  Eem- 
ley. It  has  been  returned  by  some  one,  and  a  certificate 
signed  with  a  name  that  might  be  that  of  Fred  Eemley  states 
expressly  that  it  is  that  of  Fred  Eemley.  The  practice  of 
nsing  merely  the  initial  letter  of  Christian  names  in  execut- 
ing official  papers  is  not  to  be  conunended.  It  is  liable  at  all 
times  to  lead  to  uncertainty  and  embarrassment.  But  in  the 
case  at  bar,  taking  the  certificate  as  a  whole,  we  think  tliat  the 
identity  of  the  name  of  Fred  Eemley  and  F.  A.  Eemley  suf- 
ficiently appears. 

II.  The  next  question  presented  is  as  to  whether  the  court 

erred  in  directing  the  clerk  to  affix  the  seal  of  the  proper 

2.  — :  wrong  court,  and  to  return  the  commission  and  deposi- 

rausionf"'     tion  to  the  officer  named  in  the  commission.    The 

amendment:     ,    /,      ,        ,      ^  •     ^i     ^  .^ 

pracuce.  defendant  s  theory  is  that,  as  the  motion  to  sup- 
press was  sustained,  the  commission  went  for  nothing,  and 
that  a  new  commission  should  have  been  issued  and  the  de- 
position retaken.  But  the  order  sustaining  the  motion  must, 
we  think,  be  taken  in  connection  with  the  order  for  the  re- 
issue of  the  commission  properly  sealed.     The  suppression 
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of  the  deposition  was  merely  provisional.  It  was  made  be- 
cause an  irregularity  had  occurred,  and  was  to  continue  only 
until  the  irregularity  could  be  corrected  and  the  deposition 
be  refiled  with  the  proper  evidence  that  the  irregularity  had 
been  corrected.  This  appears  clearly  enough  to  have  been 
the  intention  of  the  court,  when  both  orders  are  considered 
together.  Perhaps  the  safer  and  better  practice  would  be, 
ordinarily,  where  through  mistake  a  deposition  has  been  tak- 
en under  an  unsealed  commission,  to  cause  a  new  one  to  be 
issued,  that  the  testimony  of  the  witness  may  be  taken  under 
it.  The  statute  certainly  contemplates  that  the  person  before 
whom  the  deposition  is  taken  shall  be  clothed  with  the  speci- 
fic power  at  that  time,  and  an  unsealed  commission  can  hardly 
be  deemed  to  have  that  effect.  But  when  it  appears  with 
reasonable  certainty  that  no  prejudice  has  been  wrought  by 
the  reissuance  of  a  commission,  as  in  this  case,  we  do  not 
think  that  we  should  be  justified  in  holding  it  to  be  erroneous. 
Whatever  irregularity  there  may  have  been,  it  may,  we  think, 
be  looked  upon  as  an  unimportant  deviation,  and  insufficient, 
under  section  3741  of  the  Code,  to  justify  excluding  the  de- 
position. It  is  contended,  to  be  sure,  that  the  irregularity  is 
not  an  unimportant  deviation.  The  point  especially  relied 
upon  is,  that  it  was  the  defendant's  right  to  have  the  witness 
so  sworn  that  he  should  have  the  penalty  of  perjury  before 
his  eyes,  and  that  the  witness  in  this  case  was  not  so  sworn, 
even  at  the  time  he  was  sworn  upon  being  recalled.  The 
claim  that  the  officer  was  uncommissioned  at  the  time  the 
witness  was  recalled  and  resworn  must,  we  think,  be  pre- 
dicated upon  the  theory  that  a  commission  can  issue  only  to 
take  a  deposition,  and  not  merely  to  re-swear  a  witness  to  a 
pretended  deposition  already  taken.  But  we  think  that,  when 
the  commission  was  properly  sealed  and  reissued,  and  placed 
in  the  officer's  hands,  he  was  clothed  with  power  to  administer 
the  oath  in  question  to  the  witness.  Any  other  view,  it  ap- 
pears to  us,  would  be  extremely  technical,  and  not  demanded 
for  the  just  protection  of  any  one's  rights.    Tlie  views  which 
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we  have  expressed  we  think  snflSciently  dispose  of  the  objec- 
tion urged  to  tlie  manner  in  which  the  deposition  was  taken 
.  111.  Tlie  deposition  was  refiled  for  the  third  time  Decem- 
ber 9,  1882.  The  case  was  called  for  trial  December  13, 
1882.     On  that  day  the  defendant  asked  for  three 

3. :  motion  ^ 

n.ne^o^'S-  ^*y^'  *^"^®  *^  fil^  further  objections  to  the  depo- 
*"*•  sition  and  motion  to  suppress  the  same,  and,  in 

excuse  for  not  having  filed  his  objections  and  motion  before, 
he  alleged  that  he  had  had  no  notice  of  the  last  filing.  The 
court  refused  to  allow  him  such  time.  He  contends  that  in 
this  the  court  erred.  He  claims  that  he  was  entitled  to  three 
days'  time  under  the  statute.  What  provision  he  relies  upon 
he  does  not  point  out,  but  we  suppose  it  to  be  section  3751 
of  Miller's  Code.  That  section  provides  that,  when  deposi- 
tions are  filed,  notice  thereof  shall  be  given  by  the  clerk  to 
the  attorneys  of  the  parties.  It  also  provides  that,  where  a 
deposition  is  filed  during  the  term,  a  motion  to  suppress,  if 
made,  must  be  made  by  the  morning  of  the  third  day  after  the 
deposition  is  filed,  and  in  any  case  must  be  made  before  the 
case  is  reached  for  trial.  In  our  opinion,  the  defendant  does 
not  show  that  he  was  entitled  to  three  days.  The  deposition 
had  been  filed  more  than  three  days  already.  It  may  be  that 
he  had  not  had  notice,  but  it  is  not  properly  shown  to  us  that 
he  had  not.  Besides,  the  case  was  reached  for  trial  on  that 
day,  and  may  have  been  reached  when  the  request  for  time 
was  made. 

IV.  The  defendant  claims  that  no  entry  of  the  third  filing 
of  the  deposition  was  made  in  the  appearance  docket  until 

4. :  filing  after  the  trial,  and  that  the  deposition  should  not 

on  appear-  for  that  reason,  if  for  no  other,  have  been  read  in 
objection  too    evidence.     But  this  obiection  does  not  appear  to 

late  on  ap-  **  *  ^ 

peal.  have  been  made  in  the  court  below,  and  we  think 

that  it  cannot  be  made  here  for  the  first  time.  The  defend- 
ant, to  be  sure,  contends  that,  if  no  entry  was  made  in  the  ap- 
pearance docket,  the  deposition  should  be  treated  as  not  filed, 
and  not  a  part  of  the  record,  and  cites  authorities  showing 
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that  we  have  so  treated  pleadings  where  no  entry  was  made 
in  the  appearance  docket.  To  this  we  liave  to  say  that  we  so 
treat  pleadings,  because  the  statute  expressly  so  provides. 
There  is  no  such  express  provision  in  respect  to  depositions. 
The  filing  of  the  deposition  appears  now  to  have  been  entered 
in  the  appearance  docket,  and,  having  been  read  without  ob- 
jection for  want  of  such  entry  when  read,  and  having  now 
been  certified  to  us,  we  should  not  be  justified  in  discarding 
it  as  no  part  of  the  record. 

V.  Some  objection  was  made  to  the  evidence  introduced 

by  plaintiff  of  the  contents  of  letters  addressed 

6.  EV1DKKCB  t     i-^  i    t^     • 

Of  letters :       to   LcGrflnd  Bviufftou,  and  purporting  to  have 

secondary:  ,  \  J^  «     ^r   -r  -rrr,       i 

error  cured,  the  Signature  of  Moore  &  Mclntyre.  Whether 
the  objection  was  well  taken  we  need  not  determine.  As  we 
understand  the  abstract,  the  original  letters  were  afterwards 
put  in  evidence,  being  attached  to  the  deposition  of  one  Al- 
exander. 

VI.  Coming  now  to  the  principal  question  in  the  case, 
and  that  is  as  to  whether  the  defendant  took  title  to  the  land 
from  the  county  in  trust  for  the  plaintiff,  we  have  to  say  that 
we  think  that  he  did.  We  have  all  reached  this  conclusion 
upon  a  separate  reading  of  the  evidence;  and,  while  there  are 
some  strange  facts  and  circumstances  which  prevent  us  from 
adopting  any  view  that  is  entirely  satisfactory,  yet,  taking  the 
record  as  it  is  presented  to  us,  we  cannot  say  that  there  is 
much  doubt  on  which  side  the  preponderance  of  the  evidence 
lies.  So  far  as  this  mere  question  of  fact  is  concerned,  we 
shall  content  ourselves,  as  is  our  custom,  with  stating  the  con- 
clusion which  we  have  reached.  We  could  not  set  out  and 
discuss  fully  the  grounds  of  our  conclusion,  without  setting 
out  fully  the  evidence  upon  both  sides;  and  this  would  serve 
no  useful  purpose,  but  merely  encumber  the  reports.  We 
have  to  say,  however,  that,  connected  with  the  determination 
of  the  question  of  fact,  some  legal  questions  are  presented, 
upon  which  it  is  proper  that  our  views  should  be  briefly  set 
forth.       '  ^ 
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VII.  The  defendant  contends  that  no  implied  trust  is 
shown  in  this  case,  because  such  is  not  the  purport  of  the 

6.  ATTORi^Y  plaintiff's  averment,  and  that  no  express  trust  is 
wtoruey*^'  shown,  bccause  the  plaintiff's  evidence  of  a  trust 
frauLharged  18  not  in  writing.  The  plaintiff,  after  averring 
^       ^^.      that  the  title  to  the  land  described  in  the  contract 

had  become  clouded  and  in  dispute,  and  after  averring  that 
his  legal  guardian,  LeGrand  Byington,  employed  the  defend- 
ant as  attorney  for  him  in  the  settlement  of  the  difficulties, 
made  an  averment  in  these  words:  "But  your  petitioner  avers 
that  the  said  defendant  fraudulently,  and  wholly  without  au- 
thority, claimed  and  represented  to  the  board  of  supervisors 
of  Page  county  that  he  was  the  legal  holder  of  said  contract, 
and  entitled  to  the  benefits  and  proceeds  of  the  same,  and 
that,  in  virtue  and  pursuance  of  such  false  representations, 
the  conveyance  from  said  county  of  said  lands  above  des- 
cribed was  made  directly  to  said  defendant,  instead  of  to 
your  petitioner." 

Where  the  holder  of  an  equitable  title  to  lands  employs 
an  attorney  to  procure  for  him  the  legal  title,  and  the  attorney, 
by  fraudulent  representations  that  he  is  the  equitable  owner, 
procures  the  legal  title  to  be  conveyed  to  himself,  the  em- 
ployei*  still  remains  the  equitable  owner,  and  the  law  by  im- 
plication charges  the  attorney  as  trustee  of  the  legal  title  for 
his  employer.  The  case  differs  widely  from  Burden  v.  Sher- 
idan^ 36  Iowa,  125,  cited  and  relied  upon  by  the  defendant. 
Burden  had  not  become  the  equitable  owner  of  the  land,  nor 
had  he  any  interest  whatever  at  the  time  of  his  alleged  em- 
ployment of  Sheridan.  The  purchase  of  the  land  was  yet  to 
be  made.  In  the  case  at  bar,  we  think  that  the  petition 
clearly  shows  an  implied  trust.  It  was  competent,  therefore, 
for  the  plaintiff  to  establish  it  by  parol. 

VIII.  A  question  is  raised  by  the  defendant  in  regard  to 
the  delivery  of  the  assigned  contract  to  the  plaintiff.     The 

7.  CONVEY-  assignment  was  written  when  the  plaintiff  was 
e^^of:  facte"  l^ss  than  two  ycars  old,  and  according  to  the  evi- 
consUuting.     ^qj^^q  ^q  contract  passed  into  the  defendant's 
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liands  before  the  plaintiff  was  ten  years  old.  Probably  it 
never  actually  passed  into  the  plaintiff's  hands.  But  the  as- 
signor had  been  appointed  his  guardian,  and,  according  to  the 
view  which  we  take  of  the  evidence,  he  as  such  guardian  em- 
ployed the  defendant  for  the  plaintiff,  and  delivered  to  the  de- 
fendant the  contract  as  the  attorney  of  the  plaintiff.  If  we 
are  correct  in  this,  there  was  a  suflScient  delivery. 

IX.  The  defendant  contends  that  the  evidence  shows  that 

8.  ATTORXRr  ^'^®  assignment,  if  made,  was  made  to  enable  the 
fllleiuvre-*  assignor  to  defraud  his  creditors.  We  have  not 
quire  .  thought  it  proper  to  go  into  any  inquiry  as  to 
what  the  fact  was  in  this  respect.  If  it  should  be  conceded 
that  such  was  the  object,  the  assignment  was  good  as  against 
the  assignor.  Tlie  plaintiff"  as  assingee  could  employ  an  at- 
torney, and  the  attorney  could  not  set  up  the  fraud  to  enable 
himself  to  escape  his  express  and  implied  obligations. 

X.  The  defendant  insists  that,  if  he  is  to  be  charged  as 
trustee,  he  should  not  be  charged  for  the  entire  land  and 

9.  — .  infl.      proceeds.     His  theory  is  that  he  should  only  be 

delitv  not  re-       ,  .  ^  ,  ,  _  ,  . 

warded.  charged  tor  such  proportion  as  the  amount  paid 
by  the  plaintiff's  assignor  bears  to  the  whole  amount  paid  as 
purchase  money. 

Where  one  person  receives  money  from  another  to  invest 
for  him  in  real  estate,  and  he  adds  certain  money  of  his  own, 
and  invests  the  whole  together,  and  takes  the  title  in  his  own 
name,  it  may  be  conceded  that  he  should  be  charged  as  trustee 
for  only  a  proportionate  share.  But  the  case  at  bar  is  differ- 
ent. The  plaintiff  had  become  the  equitable  owner  of  the 
entire  property,  subject  to  the  payment  of  the  balance  of  the 
purchase  money.  If  the  bargain  was  a  good  one,  as  it  ap- 
pears that  it  was,  the  plaintiff  was  entitled  to  the  benefit  of 
it.  We  do  not  think  that  the  case  is  one  which  would  justiiy 
us  in  charging  the  defendant  proportionately. 

XI.  The  court  below  allowed  the  defendant  for  taxes  paid 
on  the  land,  but  allowed  him  nothing  for  taxes  paid  on  the 
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10. :  fraud  proceeds  of  the  sales  of  land  whicli  he  made. 

accounting :  Possiblj,  if  these  proceeds  had  been  kept  distinct, 
sidered.  and  the  amount  of  taxes  paid  thereon  had  been 

shown,  he  should  have  been  allowed  for  the  taxes  paid.  But 
the  evidence  shows  that  the  defendant  used  the  money,  and  it 
is  not  shown  what  specific  investments  were  made  with  it. 
We  can  not  know,  therefore,  how  the  property  was  assessed 
which  was  purchased  with  the  money,  nor  what  amount  of 
taxes  was  paid,  if  any.  Any  finding  tliat  the  court  should 
attempt  to  make  would  be  only  a  loose  estimate,  and  one  not 
based  upon  any  reliable  evidence.  We  do  not  think,  there- 
fore,  that  we  should  be  justified  in  making  an  allowance  foi 
such  taxes. 

XII.  The  defendant  claims  that  he  expended  money  in  em- 
ploying attorneys  to  aid  him  in  the  matter  of  the  title  to  these 

lands,  and  that  he  ouffht  to  be  allowed  for  such 

THE  SAMB. 

expenditure.  The  evidence  shows  that  the  defend- 
ant employed  attorneys,  and  paid  in  one  instance  $750,  and 
in  another  $300,  but  it  is  not  shown  that  this  money  was 
paid  for  services  rendered  exclusively  in  the  plaintiff's  matters, 
and  we  infer  from  the  evidence  that  it  was  not. 

.  We  have  considered  the  principal  questions  presented  on  the 
(>jfendant'8  appeal.  We  have  not  attempted  to  answer  all  his 
positions.  We  could  not  do  so  without  unduly  extending  this 
opinion.  It  must  suflSce  for  us  to  say  that  we  have  exam- 
ined them  all,  and  do  not  think  that  they  are  well  taken. 

XIII.  The  plaintiff  appealed  upon  the  ground  that  the 

amount  allowed  the  defendant  was  too  much.  The 

THK  8AMS. 

court  allowed  the  defendant  $1,160  as  balance  of 
purchase  money  paid  by  him,  and  a  decree  was  entered  upon 
that  basis.  We  think  that  the  allowance  was  justified  by  the 
evidence  then  before  the  court.  Afterwards  the  plaintiff 
sought  to  introduce  other  evidence  upon  the  point.  Tlie 
decree  entered  provided  for  the  introduction  of  other  evidence 
in  regard  to  the  amount  of  taxes  paid,  but  not  in  regard 
Vol.  LXII— 31 
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to  the  amount  of  purchase  money  paid.  The  court,  there- 
fore, refused  to  consider  the  plaintiff's  evidence  upon  the 
latter  point. 

The  plaintiff  claims  that  ho  was  not  too  late,  because,  in 
making  up  the  issues,  no  claim  was  made  by  the  defendant 
h.kvidbkcb:  to  be  reimbursed  for  payments  or  expenses,  and 

offered  nfter      ,,.  .,  iiii  ti         -i^i 

»ubmi8sion  of  that,  as  the  court  had  allowed  the  defendant  to 

cause:  prac-  i  •.    .      .«• 

tice.  testify  to  payments  when  the  plaintiff  was  not 

fully  prepared  to  rebut  him,  he  should  be  allowed  to  intro- 
duce his  evidence  in  rebuttal  at  the  subsequent  hearing  set 
for  specific  matters,  though  this  was  not  embraced  among 
them.  As  to  the  issues,  we  think  it  sufficient  to  say  that 
the  plaintiff  called  for  an  accounting.  The  parties  introduced 
evidence  in  relation  to  it.  No  objection  appears  to  have  been 
made  to  the  evidence.  The  parties  submitted  the  case  upon 
the  evidence  as  a  finality,  so  far  as  the  point  in  question  is 
concerned.  After  decree  rendered  as  a  final  decree  upon  this 
point,  we  do  not  see  how  the  plaintiff  could  properly  claim 
that  he  was  entitled  to  introduce  further  evidence.  On  both 
appeals  we  think  that  the  decree  must  be 

Affibiced. 


,%  *|  Finn  v.  Finn. 

1.  Husband  and  Wife:  action  fok  alimony  alone:  means  of  fbos- 
ECUTiON.  Where  the  wife  is  separated  from  the  husband  on  account  of 
conduct  on  his  part  justifying  such  separation »  a  court  of  equity  -will  en- 
tertain an  action  by  the  wife  against  the  husband  for  alimony,  though 
no  divorce  or  other  relief  is  sought;  iGravea  v.  Graves,  36  Iowa,  810 ;J 
and  in  such  case  the  court  will  require  the  husband  to  furnish  the  wife 
the  means  of  prosecuting  such  action.  This  decision  is  groonded  upon 
well  settled  principles  of  equity  and  considerations  of  pubUc  policy,  and 
not  upon  any  statutory  provision. 

Appeal  from  Winneshiek  District  Court. 

Thursday,  December  13. 

The  petition  alleges,  in  substance,  that  plaintiff  was  mar- 
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ried  to  defendant  May  8,  1879,  and,  with  the  exception  of  9 
short  time,  continued  to  cohabit  with  defendant  until  Janu- 
ary  8,  1883;  that  about  January  1,  1883,  defendant  com- 
menced to  abuse  and  ill  treat  plaintiff,  calling  her  a  thief, 
and  demanding  explanations,  and  informing  her  that  she 
could  no  longer  live  with  him,  or  be  supported  by  him,  unless 
explanations  of  his  accusations  were  made,  of  which  plaintiff 
was  not  guilty;  that,  on  account  of  the  violent  abuse  and  un- 
reasonable language  of  defendant,  plaintiff  was  compelled  to 
seek  board  and  lodging  elsewhere;  that  after  plaintiff  was 
compelled  to  leave  defendant's  home,  he  circulated  among 
her  friends  and  neighbors  false  and  scandalous  stories  con- 
cerning plaintiff's  chastity,  knowing  them  to  be  false  and 
without  foundation;  that  during  the  last  year  of  plaintiff's 
living  with  defendant,  he  ill  treated  her  to  such  extent  as  to 
render  her  living  with  him  detrimental  to  her  health;  that 
defendant  peremptorily  refused  to  support  plaintiff,  or  allow 
her  in  his  house;  that  plaintiff  has  no  property,  and  is 
dependent  on  her  own  labor  for  support,  and  is  unable  to 
obtain  employment,  and  compelled  to  incur  indebtedness 
against  defendant  for  board  and  lodging.  Plaintiff  prays  that 
the  defendant  may  be  decreed  to  pay  such  sums  of  money  for 
her  support  and  clothing  as  may  be  equitable.  The  defend- 
ant, for  answer,  admits  the  marriage  and  cohabitation  to 
December  27,  1882,  and  denies  the  other  allegations  of  the 
pfetition.  The  plaintiff  thereupon  moved  the  court  for 
temporary  alimony  and  attorney's  fees,  supporting  the 
motion  by  the  following  affidavit  of  plaintiff:  "That  she  is 
plaintiff  in  this  action.  That  it  is  brought  to  obtain  a  decree 
of  separate  maintenance.  That  she  has  no  money  or  prop- 
erty, and  barely  sufficient  clothing  to  be  comfortable.  That 
defendant  is  her  husband,  and  has  refused  and  still  refuses  to 
support  her  or  contribute  toward  her  clothing,  and  has  circu- 
lated evil  reports  about  her  to  injure  her  character  among 
friends  and  neighbors.  That  deponent  is  entirely  destitute 
of  means  to  employ  attorneys  to  prosecute  this  action,  or  to 
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provide  for  her  support,  and  asks  tliat  this  court  order  and 
direct  defendant  to  pay  plaintiff  such  snnas  of  money  as  shall 
be  necessary  for  her  support  and  attorney's  fee,  and  to  pro  ; 
cure  testimony  during  the  pendency  of  this  action." 

The  defendant  filed  his  affidavit,  an  abstract  of  which  is  as 
follows:  "I  am  defendant.  This  action  is  for  alimony  or 
separate  maintenance,  and  not  for  a  divorce.  That  plaintiff 
has  clothing  in  abundance  as  to  kind,  quality  and  quantity. 
I  am  plaintiff's  husband,  and  have  never  refused  to  furnish 
her  clothing.  I  deny  that  I  have  circulated  reports,  or  said 
anything  concerning  her  character  prior  to  her  abandonment  of 
defendant,  to-wit:  January  8,  1883,  nor  prior  to  commence- 
ment of  this  suit,  nor  then.  Defendant  provided  plaintiff 
with  a  home,  clothing  and  support,  and  never  refused  so  to 
do,  and  does  not  now.  But  plaintiff,  without  cause  or  excuse, 
willfully  abandoned  defendant,  without  defendant's  fault,  and 
did  so  by  reason  of  her  own  fault  and  misconduct,  and  in  her 
own  wrong.  In  support  of  this,  defendant's  affidavit,  defend- 
ant adds  his  answer,  filed  in  this  cause.  Plaintiff  has,  or 
should  have,  $50  or  $75  of  money  received  of  defendant,  and 
she  has  no  children,  and  has  health  and  capacity  to  earn 
money." 

The  court  thereupon  ordered  that  defendant  pay  the  plaint- 
iff $105  to  enable  her  to  carry  on  this  action,  and  denied  the 
motion  for  temporary  alimony.  The  defendant  excepted  and 
appeals. 

Z.  BulliSj  0,  Wellington  and  O.  W,  Adams,  for  appellant. 

Brown  &  Fortman,  for  appellee. 

Day,  Ch.  J. — This  court  has  held  that  a  court  of  equity 
will  entertain  an  action  brought  for  alimony  alone,  and  will 
grant  the  same,  though  no  divorce  or  other  relief  is  sought, 
when  the  wife  is  separated  from  the  husband  on  account  of 
conduct  on  his  part  justifying  the  separation.  Chaves  v. 
ChaveSj  36  Iowa,  310.     It  is  said  that  this  court  has  never 
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gone  beyond  the  doctrine  of  this  case,  and  has  never  held  that 
the  husband  could  be  required  to  furnish  the  wife  the  means 
of  prosecuting  such  action.  But  such  a  holding  seems  to  be 
but  a  mere  corollary  of  the  decision  in  Graves  v.  Graves^ 
supray  for  it  would  be  but  mockery  to  allow  the  wife  the 
right  to  maintain  an  action  for  sepamte  maintenance,  and,  at 
the  same  time,  deny  her  the  means  of  prosecuting  it.  Ordi- 
narily the  joint  accumulations  of  the  husband  and  wife  are  in 
the  possession  and  under  the  control  of  the  husband.  This 
is  the  foundation  of  the  equitable  rule  which  requires  the 
husband  to  furnish  the  wife  the  means  of  prosecuting  or 
defending  an  action  for  divorce.  And,  if  an  action  for  sepa- 
rate maintenance  can  be  maintained,  there  is  just  as  much 
reason  and  just  as  much  necessity  for  requiring  the  husband 
to  furnish  the  means  for  prosecuting  it,  as  for  requiring  him 
to  furnish  the  means  for  prosecuting  an  action  for  divorce. 
It  is  said  that  there  is  no  statute  authorizing  the  court  to  re- 
quire the  defendant  to  pay  money  to  enable  the  plaintiff  to 
prosecute  an  action  of  this  kind,  as  there  is  in  the  case  of  » 
proceeding  for  divorce.  See  Code,  §  2226.  Neither  is 
there  any  statute  authorizing  the  wife  to  institute  an  action 
for  alimony  where  no  divorce  is  sought.  Yet  this  court  held 
that,  upon  well  settled  equity  principles,  and  upon  considera- 
tions of  public  polic}^  such  action  might  be  maintained. 
The  same  principles  of  equity  and  considerations  of  public 
policy  authorize  a  court  to  require  the  husband  to  provide  the 
means  of  prosecuting  such  action,  when  instituted.  Specific 
statutory  provision  is  not  essential  to  the  exercise  of  this 
power.  The  court  did  not  err  in  making  the  order  com- 
plained of. 

Affirmed. 
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'^    ^  CoATBS,    Adm'x,    V.   The  Burlington,  Cbdab   Rapids    & 

Ui^l  NOBTHEBN   R't   Co. 

^  ^  1.  Eridenoe;  witness  should  state  facts,  not  opinions.    The 

opinions  of  a  witness  as  to  whether  or  not,  when  a  train  of  cars  was  in 
motion,  a  person  could  ^o  between  the  cars  and  uncouple  them,  and  at 
the  same  time  see  whether  a  frog  in  the  track  was  blocked,  must  have 
been  a  conclusion  drawn  from  a  complication  of  circumstances,  and 
should  not  have  been  admitted  in  evidence  in  this  case.  The  witness 
should  have  been  asked  for  the  facts.  It  was  for  the  jury  to  draw  their 
own  conclusions  from  them. 

2.  Bailroads:  custom  to  block  fbogs:  negligence:  evidence. 
Where  the  negligence  complained  of  was  that  defendant  had  failed  to 
block  a  frog  in  its  track,  it  was  proper  to  allow  plaintiff  to  prove  (with- 
out averring  it  in  his  petition)  an  order  and  custom  on  the  part  of 
defendant  to  block  all  frogs  along  its  lines,  for  the  purpose  of  showing 
an  admission  that  frogs  unprotected  are  dangerous  to  employes. 


3.  :  DEATH  THBOUGH    NEGLIOENCB:    LIFE    TABLES  AS  EVIDENCE. 

The  standard  tables,  showing  the  life  expectanpy  of  people  of  different 
ages,  have  been  too  long  conceded  to  be  competent  evidence  in  cases  of 
permanent  personal  iiguiies  to  railway  operatives  to  be  even  questioned. 

4.  Instruotions :  assumption  of  concession  not  made.    Where  the 

negligence  complained  of  was  the  dangerous  condition  of  a  frog,  and 
defendant  averred  in  its  answer  that  the  deceased  "could  well  have 
known  of  its  location  and  construction,  and  the  dangers  thereof,  if 
any  such  dangers  existed  in  fact,''  this  was  not  a  confession  and  avoid- 
ance of  the  dangerous  condition  of  the  frog,  and  an  instruction  based 
upon  the  theory  that  it  was  was  erroneous. 

5.  Bailroads:  injury  to  employe:  employe's  knowledge  of  the 

danger:  BURDEN  OF  PROOF.  In  an  action  for  personal  iigury  through 
the  negligence  of  a  railway  company,  after  the  defendant  has  shown  that 
the  plaintiff  knew  of  the  dangerous  condition  of  the  road  or  machinery 
which  he  aided  to  operate,  it  is  then  incumbent  on  the  plaintiff  to  show 
that  he  was  in  some  manner  justifiable  in  exposing  himself  to  the  dan- 
ger, before  he  can  recover.  And  the  rule  is  not  different  when  the  in- 
jury results  in  death,  and  the  action  is  brought  by  the  administrator. 

6.  '  ;  PERSONAL  injury:  measure  of  damages:  instructions  too 
GENERAL.  In  such  caso  an  instruction  to  the  juiy  that  ''the  measure 
of  damages  will  be  such  sum,  not  to  exceed  the  amount  claimed,  as  they 
may  find  from  the  testimony  in  the  case  will  compensate  for  the  loss 
sustained  by  the  injuries,  bJdng  into  consideration  all  the  testimony 
having  a  b^unng  thereon,*'  was  not  suffidentty  explicit  For  the  elements 
of  damage  in  such  a  case,  see  Donaldson  v.  Railroad  Co^  18  Iowa,  280. 
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Appeal  from  Linn  Circuit  Court. 
Thubsday,  December  13. 

The  plaintiff  is  the  widow  of  J.  Q.  Coates,  deceased,  and  the 
administratrix  of  his  estate,  and  she  seeks  to  recover  damages 
for  injuries  resulting  in  the  death  of  the  deceased,  from  being 
caught  in  a  frog  and  run  over  by  x)ne  of  defendant's  trains, 
while  engaged  in  coupling  cars  at  Vinton,  in  this  state. 

There  was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $5,000.     Defendant  appeals. 

J.  <b  S.  K,  Tracy ^  for  appellant. 

Mills  &  Keeler^  for  appellee. 

RoTHROOK,  J. — I.  The  deceased  was  about  twenty-five 
years  of  age,  and  had  three  or  four  years'  experience  on  rail- 
roads as  a  brakeman  and  switchman.  He  had  been  in  the 
employment  of  defendant  as  a  brakeman  on  freight  trains 
for  about  two  months  previous  to  his  death.  At  the  time  of 
the  accident  he  was  assisting  in  making  up  a  freight  train  at 
Vinton.  In  performing  this  service,  he  was  on  top  of  the 
cars,  and  was  directed  to  cut  off  two  cars  from  the  tr>Jiiu. 
He  descended  from  the  cars  and  signaled  the  engineer  to 
back  up.  The  signal  was  obeyed,  and  the  train  was  backed 
very  slowly.  Immediately  upon  giving  the  signal,  Coates 
stepped  between  the  cars  to  pull  the  pin.  He  made  one  or 
two  steps  along  with  the  moving  train,  when  his  foot  was 
caught  and  fastened  in  the  angle  of  a  frog  in  the  track,  and 
he  was  run  over,  receiving  injuries  from  which  he  died  in  a 
tew  hours. 

It  is  not  and  cannot  be  claimed  that  any  employe  of  the 
defendant  was  negligent  in  directing  deceased  to  uncouple 
the  cars,  as  to  the  time  and  manner  of  directions  given  to 
him,  nor  that  there  was  any  negligence  upon  the  part  of  the 
engineer.     The  evidence  was  undisputed  that  the  train  was 
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backed  very  slowly,  and  that  deceased  took  but  a  step  or  two 
after  he  went  between  the  cars,  when  he  was  canght  in  the 
angle  of  the  frog.  The  train  was  stopped  so  suddenly  that 
only  one  pair  of  trucks  passed  over  him. 

About  fifteen  days  before  the  injury,  the  defendant  had 
put  in  a  temporary  spur  track  east  of  the  switching  yard  at 
Vinton,  for  the  purpose  of  moving  earth  to  fill  in  a  short 
piece  of  track.  This  spur  track  was  not  used  for  regular 
trains  or  cars,  but  simply  for  short  dump  cars  hauled  by 
horses.  It  was  connected  with  the  main  track  by  the  frog  in 
which  deceased  caught  his  foot  and  was  injured. 

It  is  averred  in  the  petition  that  the  "defendant  negligently 
constructed  the  same,  (the  spur  track,)  and  negligently  omit- 
ted to  put  blocks  in  the  frogs  at  the  intersection  of  the  rails 
of  said  main  and  side  track,  or  provide  other  safeguards 
between  said  rails,  in  the  frog,  or  crotch,  or  intersection,  at 
or  near  said  switch,  and  whereby  the  employes  of  defendant 
using  said  track  were  wrongfully  exposed  to  great  danger 
and  hazard.'' 

The  defendant  in  its  answer  denied  the  averment  of  neg- 
ligence, and  averred  that  "decedent  was  guilty  of  contribu- 
tory negligence  and  want  of  proper  care  and  caution  at  the 
time,  in  so  carelessly  walking  upon  said  track  as  to  get  his 
foot  fastened  in  the  frog  therein ;  that  deceased  knew  of  the 
existence  of  said  frog,  its  location  and  the  manner  of'  its 
construction,  and  made  no  objection  thereto,  and  was  prom- 
ised no  change  therein;  that  he  was  an  experienced  brake- 
man,  and  had  often  worked  about  this  frog  and  track,  and  by 
the  exercise  of  reasonable  care  and  caution  could  well  have 
known  of  its  location  and  construction,  and  the  dangers 
thereof,  if  any  such  dangers  existed  in  fact,  and  yet  made  no 
complaint,  and  no  promise  of  change  was  made  therein,  and 
wherefore  defendant  asks  judgment  for  costs." 

The  plaintiff  introduced  a  witness  who  was  a  brakeman, 
and  he  was  examined  as  follows: 

"Ques.     Now,  in  the  practice  of  uncoupling  cars,  what 
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1.  evidence:  danger  is  there,  if  any,  from  frogs  i  What  dan- 
8houid  state  ger  is  there  to  brakemen  in  moving  along  the 
opinions.  track?  What  danger  is  there  from  frogs  in 
moving  along  the  track  nnconpling  ? ''  (Objected  to  as  in- 
competent.) 

Ans.  "They  are  very  dangerous  if  you  get  your  foot  into 
them." 

Another  witness  was  asked  this  question: 

Q.  "Provided  two  cars  were  together,  and  a  person  be- 
tween the  cars  in  motion,  uncoupling,  could  he  uncouple  the 
cars,  and  at  the  same  time  see  whether  or  not  there  was  a 
frog  upon  the  track  at  that  place  ?  " 

A.     "He  could  not  when  the  train  was  in  motion." 

Q.  "If  a  person  were  between  two  box  freiglit  cars  mov- 
ing while  he  was  uncoupling  the  cars,  could  he  tell  whether 
a  particular  frog  along  the  track  was  blocked  or  not  blocked  ? " 

A.  "Well,  that  would  depend  upon  circumstances  alto- 
gether, the  speed  the  train  was  going,  and  how  much  time 
he  had  to  look  around." 

Q.     "Well,  in  the  act  of  uncoupling  cars  ? " 

A.  "Well,  no,  sir.  If  a  train  was  in  motion,  and  a  man 
was  not  looking  for  that  frog,  he  couldn't  see  it  if  he  went  in 
to  uncouple  cars." 

The  questions  above  set  out  were  objected  to  as  incompe- 
tent, and  in  regard  to  those  asked  of  the  last  witness  the 
ground  of  incompetency  was  that  they  called  for  an  opinion 
of  the  witness.  The  objections  were  overruled,  and  the 
defendant  objected,  and  assigns  the  rulings  as  error. 

There  is  some  doubt  in  our  minds  as  to  whether  the  objec- 
tion to  the  first  above  question  was  sufficient,  in  that  it  did 
not  state  that  the  question  called  for  an  opinion.  The 
objections  to  the  questions  propounded  to  the  other  witness 
were  sufficiently  explicit,  and  in  our  opinion  they  should 
have  been  sustained.  They  call  for  an  opinion  of  the  witness 
as  to  whether  or  not,  when  the  train  was  in  motion,  a  person 
could  go  between  the  cars  and  uncouple  them,  and  at  the 
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same  time  see  whether  a  frog  in  the  track  was  blocked,  Th\6 
is  not  a  fact  It  is  an  opinion  of  the  witness  based  upon  a 
complication  of  circumstances.  It  involves  the  questions  as 
to  the  distance  between  the  cars,  the  movement  of  the  train, 
and  the  attention  of  the  party  making  the  coupling  to  the 
act  in  which  he  was  engaged.  It  will  be  observed  that  it  is 
not  a  mere  inquiry  whether  a  particular  object  can  be  seen 
from  a  given  position.  The  answers  to  the  question  impliedly 
concede  that  it  is  not  physically  impossible  to  stand  or  walk 
between  two  box  cars  coupled  together,  and  at  the  same  time 
see  a  frog  in  the  track;  but  whether  seen  or  not  would 
depend  on  circumstances  altogether — "the  speed  the  train 
was  going,  and  how  much  time  he  had  to  look  around." 
These  circumstances  were  proper  facts  to  present  to  the  jury, 
but  to  group  them  together  and  allow  a  witness  to  give  his 
opinion  or  conclusion  upon  them  was,  in  our  opinion,  clearly 
erroneous.  It  was  a  question  for  the  juiy  to  determine  from 
all  the  facts  whether  the  deceased,  in  the  exercise  of  proper 
diligence,  could  or  should  have  seen  the  frog  and  avoided 
the  injury.  Hamilton  v.  li.  li.  Co.^  30  Iowa,  31;  Belair  v. 
R.  a.  Co.,  43  Id.,  662;  McKean  v.  li,  li.  Co.,  55  Id.,  192; 
Allen  V.  R.  R.  Co.,  57  Id.,  623. 

II.     The  plaintiff,  among  other  things,  proved  an  order 

and  custom  of  the  defendant  to  block  all  frogs  along  the  lino 

2.BAILB0ADS:  of  its  road.     This  evidence  was  objected  to,  and 

block  frogs:     it  was  Urged  that  the  same  was  incompetent,  be- 

negligence:  ^  i       -,    i  -. 

evidence.  cause  no  sucli  custom  or  order  was  pleaded,  and 
that  the  omission  or  observance  of  the  order  was  not  in 
issue. 

We  think  the  evidence  was  not  incompetent.  There  wae 
an  issue  to  which  it  was  applicable.  The  negligence  com- 
plained of  was  the  failure  to  block  the  frog,  or  provide  other 
safeguards  at  the  angle  in  the  frog.  To  aver  that  the  defend- 
ant by  an  order  had  required  all  frogs  to  be  blocked,  and 
that  the  order  was  not  observed  as  to  this  particular  frog, 
would  have  been  merely  pleading  evidence  tendina:  to  show 
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negligence.  The  existence  of  a  general  order  of  this  char 
acter  was  important  only  as  a  circumstance  in  the  nature  ot 
an  admission  that,  without  some  protection,  frogs  are  danger- 
ous to  employes  whose  duty  requires  them  to  go  upon  the 
track  in  close  contact  with  moving  trains.  It  will  be  under 
stood  that,  while  we  hold  this  evidence  as  competent,  we  do 
not  determine  that  the  failure  to  block  this  particular  frog 
was  negligence.  It  was  a  proper  fact  to  be  taken  into  con 
sideration  by  the  jury  in  connection  with  the  other  facts  in 
the  case,  such  as  that  the  frog  was  placed  there  for  a  tempor- 
ary purpose,  its  location  with  reference  to  the  switching 
yard,  and  other  facts  disclosed  in  evidence. 

III.     The  plaintiff  introduced  certain  life  tables,  showing 
the  probable  duration  of  the  life  of   a  person  of  decedent's 

3.  — :  death    age.     The  evidence  was  objected  to  by  the  de- 
iigence:  iiil    fendant.     It  is  conceded  that  the  tables  intro- 

tables  as  evl-    ,         ,    .  .  ,  i      i    . 

deuce.  duced  in  evidence  are  the  standard  m  common 

use  in  this  country,  but  it  is  objected  that  they  are  not  com- 
petent evidence  as  to  the  probable  duration  of  the  life  of  a 
person  engaged  in  extra  hazardous  and  dangerous  vocations. 

We  think  this  evidence,  in  cases  of  permanent  personal 
injuries  to  railway  operatives,  has  been  too  long  conceded  to 
be  competent  and  proper  to  be  now  questioned. 
^   IV.     The  court  gave  to  the  jury  the  following  instruc- 
tion, at  plaintiff's  request: 

"2.     Defendant  claims  that  said  Coates  was  an  experienced 
brakeman,  and  actually  knew,  or  by  the  exercise  of  ordin- 

4.  IN8TBUC-  ary  care  could  have  known,  that  the  froo^  where 
TioNss  as- 

sumption  of     he  received  his  ininry  was  not  blocked,  and  was 

concession         ,  ,  i    i         i 

not  made.  m  a  dangerous  condition,  and  that,  by  remaining 
in  defendant's  employment  thereafter,  without  protest,  or 
promise  of  amendment  of  the  defect,  he  assumed  such  risk, 
and  waived  any  right  to  recover  for  injuries  caused  thereby. 
Upon  this  question  the  jury  are  instructed  that  said  Coates, 
by  entering  into  and  remaining  in  defendant's  service, 
assumed  only  the  ordinary  risks  directly  connected  with  his 
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immodiate  employment  as  a  brakeman,  and  did  not  assume 
any  risk  or  dangers  resulting  from  a  defective  and  danger- 
ous track,  or  frog,  unless  prior  to  the  time  of  his  injury  he 
actually  knew,  or  by  the  use  of  reasonable  and  ordinary  care, 
under  all  the  circumstances,  should  have  known,  that  the 
particular  frog  where  he  was  injured  was  in  a  defective  and 
dangerous  condition,  and  thereafter  remained  in  defendant's 
employment,  using  such  track  and  frog  without  objection,  or 
promise  of  amendment  of  such  defect." 

This  instruction  is  complained  of,  because  it  assumes  that 
the  defendant  conceded  that  the  frog  was  in  a  dangerous  con- 
dition. We  think  the  objection  is  well  taken.  Appellee 
claims  that  the  defendant  pleaded  a  confession  and  avoid- 
ance by  averring  that  the  deceased  knew,  or  by  the  exercise 
of  ordinary  care  might  have  known,  of  the  condition  of  the 
frog,  and  that  he  made  no  objection  thereto,  and  was  prom- 
ised no  change  therein,  whereby  he  assumed  the  risk.  By 
an  examination  of  the  averments  of  the  answer,  it  will  be 
seen  that  the  defendant  does  not  admit  that  the  frog  was  in 
a  dangerous  condition.  It  is  therein  stated  that  the  deceased 
"could  well  have  known  of  its  location  and  construction, 
and  the  dangers  thereto^  if  any  Buck  dangers  existed  in 
fact?'^  We  know  of  no  rule  of  pleading  which  would  have 
required  the  defendant  to  admit  that  the  frog  was  in  j 
dangerous  condition,  in  order  to  avail  itself  of  the  defense 
that  deceased  knew  of  its  actual  condition  and  made  no 
complaint  thereof. 

V.  The  court  further  instructed  the  jury  to  the  effect 
that,  if  deceased  had  knowledge  of  the  condition  of  the  frog, 
5.BAILROAD8:  and  continued  in  the  employment  of  the  defend- 
pioy7:  em-*^*    ant,  and  made  no  complaint  thereof,  and  was  not 

ploye's  kiiowl-  .  ^ 

edge  of  dan-  promised  a  chancre,  there  could  be  no  recovery, 

ger:  burden      ^  °  '  "^ ' 

of  proof.  and  that  the  burden  of  proving  the  same  is  on 
tlie  defendant. 

It  is  urged  that  this  instruction  was  erroneous,  because  it 
not  only  required  the  defendant  to  prove  that  the  deceased 
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had  knowledge  of  the  defect,  but  also  to  prove  that  he  did 
not  make  complaint* thereof  and  was  not  promised  a  change 
therein.  In  Wells  v.  Ji,  R.  Co.^  56  Iowa,  520,  it  is  held 
that  the  burden  rested  upon  the  defendant  to  prove  the 
affirmative  allegation  of  the  defense,  to  the  effect  that  the 
plaintiff  had  knowledge  of  the  alleged  danger  to  which  he 
was  exposed. 

We  think  that,  when  the  defendant  has  shown  that  fact, 
it  may  well  rest  upon  it  as  a  defense,  and  that,  in  the  absence 
of  some  excuse  from  the  plaintiff  for  exposing  himself  to 
dangers  known  to  him,  there  can  be  no  recovery.  It  is  a 
general  rule  (subject  of  course  to  some  exceptions)  that  a 
party  to  an  action  is  not  required  to  establish  the  negative  of 
a  proposition.  When  the  defendant  shows  that  the  plaintiff 
knew  of  the  dangerous  condition  of  the  road  or  machinery 
which  he  aided  to  operate,  it  is  then  incumbent  on,  the 
plaintiff  to  show  that  he  was  in  some  manner  justifiable  in 
exposing  himself  to  the  danger.  The  fact  that  such  proof 
cannot  be  made  in  some  cases  where  the  injury  results  in 
death,  is  no  reason  why  the  rule,  that  the  party  who  holds 
the  affirmative  of  an  issue  is  required  to  assume  the  burden 
of  proof,  should  not  be  enforced.  If  the  burden  had  been 
held  to  rest  on  the  defendant  to  prove  the  negative,  it 
would  have  been  required  to  introduce  as  witnesses  all  of  its 
officers  and  employes  to  whom  such  notice  might  properly 
be  given,  and  prove  by  them  that  no  complaint  was  made. 

VI.     The  court  further  instructed  the  jury  as  follows: 

"9.  If  you  find  for  the  plaintiff,  the  measure  of  damages 
will  be  such  a  sum,  not  to  exceed  the  amount  claimed,  as 

^ .  you  find  from  the  testimony  in  the  case  will  com- 

me^uie^o/^*  P^usate  for  the  loss  sustained  by  the  injuries, 
2S?^cm  too'  taking  into  consideration  all  the  testimony  be- 
^^^^  '  fore  you  having  a  bearing  thereon."  j 

This  instruction  should  have  been  more  explicit  in  defin- 
ing the  measure  of  damages  to  which  the  plaintiff  was 
entitled,  if  any.     For  the  elements  of  damages  properly 
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entering  into  cases  of  this  character,  see  Donaldson  v.  R.  li, 
Co.,  18  Iowa,  280. 

For  the  errors  above  pointed  out,  the  judgment  will  l>o 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Keversed. 


j  02    494 
104    609 


The  Buchanan  County  Bank  v.  The  Cedar  Kapids,  Iowa 
Falls  &  Northwestern  Railway  Company,  Garnishes. 

1.  Bailroads:  right  op  way:  condemnation  by  third  person  undeb 

contract:  rights  op  the  public:  garnishment.  Where  a  railroad 
company  contracts  with  a  person  to  furnish  at  a  sfiven  snm  per  mile  its 
right  of  way  at  his  own  expense,  purchasing  and  condemning  in  the 
name  of  the  company,  held  that  the  public  and  land-owners  were  not 
bound  to  take  any  notice  of  the  intermediate  contractor,  but  that  as  to 
them  the  company  was  the  only  responsible  party;  and  where  a  right  of 
way  had  been  condemned  by  the  contractor,  and  the  award  paid  to  the 
sheriff,  but  the  land-owner  had  taken  an  appeal,  and  the  company  had 
been  garnished  by  a  judgment  creditor  of  the  land-owner,  held,  further, 
that  the  contractor  was  bound  to  take  notice  of  the  garnishment,  and  his 
payment  of  an  additional  sum  to  the  land-owner  in  settlement  of  the  ap- 
peal, and  for  a  deed  for  the  right  of  way  in  question,  did  not  exonerate 
the  company  from  liability  as  garnishee  to  account  for  the  additional 
sum  80  admitted  to  be  due  to  the  land-owner,  and  judgment  in  this  case 
was  properly  rendered  against  it  as  garnishee  for  such  sum. 

2.  Appeal  to  Supreme  Court:  lbssthan  flOO:  certipicatb  must 

BE  SPBCiPic.  The  certificate  required  to  give  this  court  jurisdiction  of 
an  appeal  in  a  case  involving  less  than  $100  must  be  sufficient  in  itself 
to  present  the  questions  to  be  determined,  and  must  not  refer  the  court 
to  the  record  to  ascertain  such  questions. 

Appeal  from  Kossuth  Circuit  Court. 

Thursday,  December  13. 

The  plaintiff  is  the  owner  of  a  judgment  against  B.  W. 
Cronan.  An  execution  was  issued  on  the  judgment,  and  the 
defendant  was  j^rnished  as  a  supposed  debtor  of  Cronan, 
which  alleged  obligation  or  debt  grew  out  of  a  claim  for  com- 
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pensatiou  for  right  of  way  which  defendant  had  condemned 
through  certain  land  of  Cronan.  A  trial  was  had  without  a 
jury,  and  a  judgment  was  rendered  for  the  plaintiff  for  $50. 
The  garnishee  appeals. 

Soper^  Crawford  (&  Carr,  for  appellant. 

Geo.  E.  Clarke^  for  appellee. 

EoTHBOcK,  J. — The  amount  in  controversy  does  not  exceed 

$100,  and  the  case  comes  to  us  upon  a  certificate  from  the 

I. railroads:  ^"^^  judge,  of  which  the  following  is  a  copy:  "1. 

cmide?nna?^"  Where  the  above  named  garnishee  in  construct- 

person  under  iuff  its  line  of  railway  contracted  with  an  individ- 
contract:  T        ..        .  ^     ^  .  .,      .         .    , 

righte  of  the  nal  to  lurnish,  for  a  given  sum  per  mile,  its  right 
nishment.  Qf  -^ay  at  his  own  expense,  which  he  was  by  the 
terms  of  said  agreement  to  procure,  and  did  procure,  by 
purchase  and  condemnation  to  the  garnishee,  in  the  name 
of  said  garnishee,  and  when,  after  condemnation  had  on 
June  27,  1881,  the  land-owner,  on  July  10,  1881,  appealed 
from  the  award  of  the  sheriff's  jury  of  $250,  which  had  been 
paid  to  the  sheriff  and  garnished  by  judgment  creditors  other 
than  plaintiff,  and  plaintiff  having,  on  the  seventeenth  day  of 
July,  1881,  served  the  garnishment  on  garnishee,  as  shown 
by  the  agreed  statement  of  facts  herein,  can  the  railway  com- 
pany, in  whose  favor  the  condemnation  is  made,  be  garnished 
by  another  judgment  creditor,  (the  plaintiff,)  and  held  to  pay 
to  such  creditor  the  amount,  additional  to  the  deposit  with 
the  sheriff,  which  the  party  furnishing  its  right  of  way  paid 
to  the  land-owner  for  a  deed  for  right  of  way  through  the 
property,  in  the  absence  of  actual  knowledge  of  any  garnish- 
ment? 

"2.  Where  condemnation  proceedings  were  had  in  the 
name  of  the  garnishee  herein,  and  the  award  was  paid  to  the 
sheriff  and  an  appeal  taken  by  the  land-owner,  who  was  tlip 
plaintiff's  judgment  debtor,  and  when  plaintiff  garnished  the 
i-ailway  company  condemning,  could  the  railway  company  i)iir 


Digitized  by  VjOOQIC 


496  SUPREME  COURT  OF  IOWA, 

The  Buchanan  Co.  Bank  v.  Cedar  Bapids,  Iowa  Palls  &  N.  W.  B'y  Co.,  Garnishee. 

chase  for  cash  during  the  pendency  of  such  appeal,  and  take  a 
deed  for  right  of  way,  without  becoming  liable  to  pay  any  sum 
in  excess  of  the  award  to  the  garnisheeing  creditor  under  the 
said  process  of  garnishment? 

"  3.  Under  the  facts  shown  in  the  first  question,  %upra^ 
and  in  the  agreed  statement  of  facts,  was  there  ever  any  in- 
debtedness due,  or  to  become  due,  from  the  railway  company 
to  the  defendant,  Cronan,  such  as  under  our  statute  could  be 
the  subject  of  garnishment? 

"  4.  When  the  garnishee  condemned  the  right  of  way,  paid 
the  amount  of  the  assessment  to  the  sheriff,  and  took  posses- 
sion, did  such  proceedings,  where  the  land-owner  appealed  from 
the  amount  of  the  assessment,  create  a  liability  on  the  part 
of  the  railway  company  which  could  be  the  subject  of  gar- 
nishment? Is  not  such  liability,  if  any,  a  contingent  one,  and 
under  our  statute  is  a  contingent  liability  the  subject  of  gar- 
nishment? 

"  5.  Under  the  facts  stated  in  the  fourth  question,  aupra^ 
and  in  the  agreed  statement  of  facts,  are  not  any  increase  of 
damages  that  may  be  awarded  upon  an  appeal,  over  and  above 
the  amount  found  by  the  sheriff's  jury  and  deposited  with  the 
sheriff  by  the  railway  company,  unliquidated  damages,  and 
as  such  not  liable  to  be  garnished  ? 

"  6.  Was  service  of  the  notice  of  garnishment  upon  A. 
W.  McFarland,  who  was  employed  by  said  Dows,  the  i>arty 
furnishing  the  right  of  way  under  contract,  as  set  out  in  the 
agreed  facts,  as  the  local  attorney  of  garnishee  in  Humboldt 
county  for  the  purpose  of  assisting  Dows  in  procuring  such 
right  of  way  through  Humboldt  county,  such  service  of  no- 
tice of  garnishment  as  would  be  good  and  suflScient  service  of 
garnishment  upon  the  railway  company^  garnishee? 

"  7.  Upon  the  agreed  facts  in  this  case,  was  the  garnishee 
liable  for  the  sum  of  $50,  as  held  by  the  trial  court  in  its 
judgment  herein." 

We  do  not  think  that  the  employment  of  Dows  by  the 
railroad  company  to  procure  its  right  of  way  at  a  fixed  price 
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per  mile  is  at  all  material  in  determining  the  rights  of  the 
parties.  Dows  did  not  condemn  land  for  right  of  way  so  far 
as  the  public  was  concerned. 

The  railroad  company  was  the  party  liable  to  land-owners  for 
compensation  for  right  of  way.  Land-owners  could  sue  the  rail- 
road company  and  enjoin  it,  and  take  all  other  proper  legal 
action  pertaining  to  the  right  of  way.  But  they  could  take 
no  action  against  Dows.  It  follows  that,  if  a  land-owner  had 
a  valid  claim,  the  railroad  company  would  be  the  proper 
party  to  garnish,  and,  upon  the  garnishment  being  made,  all 
of  its  agents,  whether  employed  to  procure  right  of  way  at  a 
statf^d  sum  per  mile,  or  otherwise,  were  bound  to  take  notice 
of  the  garnishment,  and  govern  themselves  thereby. 

It  is  claimed  that  the  court  should  have  held  that  Cronan's 
claim  for  an  increase  of  compensation,  which  he  was  assert- 
ing by  his  appeal,  was  a  mere  contingent  liability,  and  not 
subject  to  garnishment.  We  think  otherwise.  Cronan  claimed 
by  his  appeal  that  he  was  entitled  to  more  than  $250  compen- 
sation. It  is  true,  this  was  contingent  upon  a  trial  in  the 
circuit  court,  but  the  garnishee  removed  this  contingency  by 
paying  Cronan  $50  in  excess  of  the  award  of  the  sheriff's 
jury.  This  was  the  legal  effect  of  the  transaction  between 
Cronan  and  the  railroad  company.  It  was  not  a  new  arrange- 
ment having  no  connection  with  the  original  proceedings  to 
condemn  the  right  of  way.  Its  effect  was  to  pay  Cronan  $50 
in  addition  to  what  had  already  been  paid. 

The  foregoing  observations,  we  think,  determine  all  ques- 
tions certified,  excepting  the  sixth,  which  involves  the  suffi- 
B.  APPEAL  to  ciency  of  the  service  of  the  garnishment  notice 
S^rtf  fesa  on  McFarland.  We  are  referred  by  that  inter- 
ceritificate  rogatory  to  certain  agreed  facts  to  determine,  in 
speciflc  part  at  least,  the  nature  and  scope  of  McFar- 
land's  agency.  We  have  repeatedly  held,  and  our  rules  re- 
quire, that  certificates  in  this  class  of  cases  must  set  out  the 
questions  which  it  is  desirable  shall  be  determined.   The  rule 

Vol.  LXII— 32 
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is  not  complied  with  by  referring  ns  to  the  record  in  the  case 
to  determine  what  the  question  is.  We  find  no  error  in  the 
case. 

Affiemed. 


I  62    49H 
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IML_^  Spabouk  et  al.  v.  Hall. 

62  498, 
n32  568 
fl33    682 


1.  Contraot:  procubbd  bt  undub  niFLUKifCB  upok  a  pbbblb  xhtd: 
BET  ASIDE.  Contracts  made  between  persons  sustaining  relations  oi 
trust  and  confidence,  where  it  appears  that  the  stronger  and  controlling 
mind  has  obtained  an  adTantage,  are  jealously  watched  and  guarded  by 
courts  of  equity,  and  are  set  aside,  unless  the  beneficiary  shows  the  good 
faith  of  the  transaction;  and  in  this  case,  where  a  daughter,  through 
undue  influence,  and  without  adequate  consideration,  procured  from  her 
aged  and  infirm  mother  the  execution  of  a  note,  and  a  mortgage  securing 
the  same,  hfld  that  the  court  below  properly  canceled  these  obligations 
upon  the  petition  of  the  heirs  of  the  mother. 

Appeal  from  Montgomery  Circuit  Court. 
Thuksdat,  Decembeb  13. 

B.  W".  Spabgub  died  intestate  in  the  year  1880.  He  was 
the  owner  of  a  residence  in  the  village  of  Villisca,  and  of  a 
farm  in  that  vicinity.  Mary  Spargur  was  his  widow,  and 
entitled  to  one-third  of  his  real  estate.  After  his  death  she 
•continned  to  occupy  the  residence  in  the  village,  and  Sarali  M. 
Hall,  a  daughter,  with  her  family,  also  occupied  the  residence, 
under  a  contract  to  board  her  mother  for  a  certain  compensa- 
tion. Mary  Spargur  died  in  February,  1881,  and  some 
seventeen  days  before  her  death  she  executed  to  Sarah  Hall  a 
note  for  $800,  and  a  mortgage  upon  the  undivided  one-third 
•of  the  farm  to  secure  the  payment  of  the  note.  At  the  same 
time  she  made  a  written  agreement  with  Sarah  Hall  provid- 
ing for  her  future  support. 

This  action  was  commenced  by  the  administrator  of  Mary 
Spargur,  and  by  the  other  children  and  heirs  of  B.  W.  and 
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Mary  Spargur,  to  cancel  the  note  and  mortgage,  upon  the 
grounds  that,  at  the  time  they  were  executed,  Mary  Spargur 
was  old  and  feeble  in  body  and  mind,  and  mentally  incompe- 
tent to  make  such  a  contract;  and  that  defendant  took  ad- 
vantage of  her  condition,  and  by  undue  influence  and  pur- 
suasions,  and  by  false  pretenses,  induced  her  to  sign  said 
written  instruments;  and  that  the  same  were  without  consid- 
eration, and  void.  The  cause  was  referred  to  a  referee,  who 
found  for  the  plaintiffs,  and  a  decree  was  entered  canceling 
the  note  and  mortgage  as  prayed.     Defendant  appeals. 

F.  P.  Greenlee  and  C.  E.  BichardSy  for  appellant. 

W.  H.  Redman  and  TT.  8.  Strawn^  for  appellees. 

RoTHBOOK,  J. — Mary  Spargur  was  in  her  seventy-third 
year  at  the  time  of  her  death.  The  following  extract  from 
the  finding  of  facts  by  the  referee  is  fully  supported  by  the 
evidence:  "At  the  time  of  the  execution  of  the  note,  the 
said  Mary  Spargur  was  old  and  in  feeble  health.  She  was 
suffering  with  rheumatism,  and  had  been  afflicted  for  nearly 
forty  years  with  a  female  complaint.  Her  husband  died 
nearly  a  year  previous,  after  having  lived  many  years  with 
said  Mary  Spargur;  that  during  his  lifetime  he  transacted 
all  the  business;  that  she  had  very  little  knowledge  of  busi- 
ness matters;  that  after  her  husband's  death  she  transacted 
none,  save  the  matter  in  question;  that  Mary  Spargur,  at 
the  date  of  the  execution  of  the  note  and  mortgage  in  question, 
had  a  contracting  mind,  but  her  mind,  by  reason  of  her  age, 
infirmities  and  loss  of  her  husband,  was  not  strong;  that  by 
reason  thereof,  and  through  want  of  knowledge  of  business, 
she  could  easily  be  directed  to  erroneous  results  and  false 
conclusions." 

The  referee  found  that  the  note  and  mortgage  were  entirely 
without  consideration,  and  were  executed  by  her  by  reason 
of  misrepresentations,  and  without  an  understanding  of  the 
facts. 
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An  important  consideration  in  determining  this  case  is  the 
relation  which  is  shown  to  have  existed  between  Mary 
Spargnr  and  her  daughter,  the  defendant.  The  relation  of 
confidence  and  trust  reposed  in  the  defendant  by  her  mother 
is  clearly  shown  by  the  fact  that  she  took  her  daughter  into 
her  home,  and  relied  upon  her  as  her  helper  and  support  in 
lier  old  age  and  infirmity.  Contracts  made  between  persons 
sustaining  these  relations  of  trust  and  confidence,  where  it 
appears  that  the  stronger  and  controlling  mind  has  obtained 
a  conveyance  of  property  or  an  obligation  to  pay  money,  are 
jealously  watched  and  guarded  by  courts  of  equity,  and  set 
aside,  unless  the  beneficiary  shows  the  hona  fides  of  the  trans- 
action. Kerr  on  Fraud  and  Mistake,  150-1-2;  Leighton  v. 
^?rr,  44  Iowa,  675;  Tuche  v.  BuchhoUy  43  Id.,  415.  Ap- 
plying this  rule  to  the  facts  of  this  case,  we  think  the  decree 
of  the  circuit  court  is  correct.  The  only  showing  of  a  con- 
sideration for  the  note  and  mortgage  is  that  the  defendant 
presented  a  claim  against  B.  W.  Spargur's  estate  for  services 
rendered  to  him  after  the  defendant  became  of  age,  and  for 
money  loaned  to  him.  It  is  not  shown  that  this  claim  was 
ever  recognized  by  B.  W.  Spargur.  It  was  presented  against 
his  estate,  and  the  administrator  refused  to  allow  it.  A  trial 
was  had  thereon  in  the  circuit  court,  and  the  evidence  was 
introduced,  and  defendant  procured  a  continuance  in  order 
that  she  might  produce  an  account  book.  The  account  book 
was  not  produced,  and  the  case  was  dismissed,  and  it  is  not 
shown  that  the  claim  had  any  validity.  Just  before  its 
dismissal,  the  note  and  mortgage  were  executed.  The  evi- 
dence is  very  clear  that  Mary  Spargur  believed  that,  if  the 
defendant's  claim  was  prosecuted,  her  interest  in  the  estate 
would  become  involved.  This  belief  was  unfounded  in  fact. 
Her  interest  in  the  real  estate  as  widow  could  not  be  affected, 
by  the  claim.  It  is  unnecessary  to  set  out  the  evidence  in 
detail.  It  is  sufficient  to  say  that  we  are  fully  satisfied  with 
the  conclusion  arrived  at  by  the  referee,  and  with  the  decree 
of  the  court  below. 

Affirmed. 
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Thb  Iowa  News  Co.  v.  Habbis  et  al. 

1.  Board  of  SuperyiBors:  selsction  op  official  newspapers: 
CBBTiOBABi  TO  BE  VIEW.  The  proprietor  of  a  newspaper  lias  no  such 
interest  in  the  selection  by  the  board  of  supervisors  of  the  official  papers 
of  the  county  as  to  enable  him  to  maintain  an  action  of  certiorari  to 
review  the  proceedings  of  the  board  in  making  the  selection,  to  the  end 
that  his  own  paper  may  be  selected  as  one  of  such  papers;  and  this,  even 
though  his  paper  be  one  of  the  two  having  the  largest  circulation  in  the 
county.  See  Welch  v.  Supervisors,  23  Iowa,  199;  Smith  v.  Yoram\  37 
Id.,  89. 

Appeal  from  Fremont  Circuit  Court. 

Thubsday,  Decehbeb  13. 

The  defendants  constitute  the  board  of  snperTisors  of  Fre- 
mont county.  The  plaintiff  applied  for  a  writ  of  certiorari 
to  test  the  legality  of  the  proceedings  of  the  board  in  select- 
ing the  Sidney  Union  Advocate  and  Farragut  News  as  the 
oflScial  papers  of  Fremont  county.  The  plaintiff  averred  in 
its  petition  that  it  is  a  corporation  resident  in  Fremont 
county,  and  publishes  the  Iowa  State  News,  a  weekly  paper 
in  said  county,  and  that  its  paper  has  a  larger  circulation 
than  the  papers  selected.  The  plaintiff  also  averred  several 
acts  which  it  alleges  are  illegal. 

The  defendants  demurred  to  the  petition  upon  the  ground, 
among  others,  that  the  petition  showed  no  such  interest  on 
the  part  of  the  plaintiff  as  to  entitle  it  to  the  writ.*  The 
court  sustained  the  demurrer  and  rendered  judgment  for  de- 
fendant for  costs.     The  plaintiff  appeals. 

Stow  &  Hammondy  for  appellant. 

Draper  (&  Thomell^  for  appellees. 

Adams,  J. — The  plaintiff  does  not  aver  that  its  paper  is 
one  of  the  two  county  papers  having  the  largest  circulation. 
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It  does,  it  is  true,  aver  that  its  paper  "bj  law  was  entitled  to 
be  selected."  But  this  is  an  averment  of  a  legal  conclusion. 
Besides,  it  appears  to  us  that,  even  if  the  plaintiff  had  averred 
that  its  paper  was  one  of  the  two  papers  having  the  largest 
circulation,  it  would  not  have  shown  such  interest  in  the 
matter  that  it  could  be  held  to  be  entitled  to  the  writ.  The 
public  might  suffer  from  the  wrongful  action  of  the  board, 
but  we  are  not  able  to  see  that  the  plaintiff  would,  unless  we 
could  presume  that  the  compensation  allowed  would  be  over- 
compensation, and  that  we  could  not  do.  The  question  pre- 
sented appears  to  have  been  disposed  of  in  Welch  v.  The 
Board  of  SupervisorSy  23  Iowa,  199,  and  Smith  v.  Toram^ 
37  Id.,  89.  In  our  opinion  the  court  did  not  err  in  sustain- 
ing the  demurrer. 

Affirmed. 


Keixoo  v.  Gutohens  et  al. 

1.  Mortgage  Eoreolosure:  decree  fixing  priobitt  and  distribu- 
tion of  liens:  construction  of.  In  the  foreclosure  of  several 
mortKa^es  on  three  parcels  of  gri*oand,  the  court  entered  a  decree  fixing 
the  order  of  liens  and  distributing  them  to  the  several  parcels,  and  it  is 
held  that  under  the  decree  (see  opinion)  the  sherifif  was  authorized  to 
sell  all  the  land,  and  that  the  court  erred  in  setting  aside  the  sale  as  to 
two  of  the  parcels,  upon  the  petition  of  plaintiff  herein. 

Appeal  from  Butler  District  Cowrt. 

TnuKSDAY,  December  13. 

This  is  an  action  in  equity  to  set  aside  a  sheriff's  sale  of 
certain  real  estate,  and  cancel  the  certificate  of  sale,  upon  the 
alleged  ground  that  the  judgment  upon  which  the  sale  was 
made  was  not  the  indebtedness  of  the  plaintiff,  nor  a  lien 
upon  the  land  sold.  There  was  a  trial  by  the  court  and  a 
decree  for  the  plaintiff.     Defendants  appeal. 
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H.  C.  Hemenwayy  for  appellants. 

N.  T.  Johnson  and  Horace  Boies^  for  appellee. 

RoTHBOCK,  J. — It  appears  that  plaintiff  was  the  owner  of 
forty  acres  of  land,  and  lot  4  in  block  1  in  an  addition  to 
Parkersbnrg.  This  land,  together  with  a  mill  lot  in  said 
addition  to  Parkersbnrg,  was  formerl}'^  owned  by  parties  who 
had  incumbered  all  of  it  by  certain  mortgages,  and  the 
plaintiff  held  his  land  and  town  lot  subject  to  mortgages 
upon  them. 

These  mortgages  were  foreclosed.  The  plaintiff  herein, 
and  other  parties  interested,  were  made  defendants,  and  the 
court  entered  a  decree  fixing  the  priorities  of  the  liens,  and 
providing  for  a  sale  of  the  property  to  pay  the  amounts  due. 
The  question  involved  in  this  case  arises  upon  the  construc- 
tion and  meaning  of  the  decree  of  foreclosure.  After  the 
rendition  of  judgments  against  the  several  mortgagors  for 
the  amounts  secured  by  the  respective  mortgages,  the  decree 
provides: 

1st.  That  the  sum  of  $1,151.94  shall  be  a  first  lien  on 
the  mill  lot,  and  a  first  lien  upon  lot  4  in  block  1. 

2d.  The  sum  of  $1,147.20  shall  be  a  second  lien  upon 
the  mill  lot,  and  a  first  lien  upon  the  forty  acres  of  land. 

3d.  The  sum  of  $2,385.84  shall  be  a  third  lien  upon  the 
mill  lot,  and  a  second  lien  on  lot  4,  and  a  second  lien  upon 
the  forty  acres  of  land. 

4th.  The  sum  of  $2,719.88  shall  be  a  fourth  lien  upon 
the  mill  lot. 

5th.  The  sum  of  $2,533  shall  be  a  lien  upon  the  mill  lot 
subject  to  all  of  the  other  liens. 

The  decree  further  provided  that  said  lots  and  land  should 
be  sold  separately,  and  the  proceeds  of  the  sales  be  applied 
first  in  payment  of  costs,  and  the  sums  remaining  should  be 
paid  over  to  the  judgment  plaintiffs  in  accordance  with  the 
priority  of  their  respective  liens  upon  the  several  parcels  of 
property  as  determined  in  the  decree. 
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The  sheriff  first  offered  the  mill  lot  for  sale,  and  it  wap 
sold  for  $9,500.  Next,  he  offered  and  sold  the  forty  acres  of 
land  for  $543.20,  and  next  he  offered  and  sold  lot  4  for  $500 

The  plaintiff  claims  that  the  last  two  lots  should  not  have 
been  offered  for  sale,  because  the  mill  lot  sold  for  more  than 
was  sufiBcient  to  pay  the  three  sums  first  above  named,  which 
were  liens  on  all  of  the  property.  For  some  reason,  how- 
ever,  the  court  by  the  decree  made  these  liens  upon  all  the 
property  alike.  They  were  liens  upon  the  plaintiff's  prop- 
erty equal  in  every  respect  to  the  liens  upon  the  mill  lot. 
The  owner  of  one  parcel  of  the  property  had  no  right  to 
insist  that  the  property  of  another  owner  should  be  first 
exhausted  in  satisfaction  of  the  liens.  It  is  true,  as  claimed 
by  counsel  for  appellant,  that  the  plaintiff's  cause  of  com- 
plaint arose  upon  the  mere  accident  that  the  mill  lot  was 
first  sold. 

The  record  before  us  does  not  show  why  the  order  of  the 
liens  was  established,  as  it  was,  by  the  decree.  There  is 
enough  shown,  however,  from  which  we  infer  that  a  former 
owner  of  all  the  property  executed  two  mortgages  thereon, 
and  afterwards  sold  part  of  the  property  to  plaintiff,  and 
part  to  another  party.  One  of  these  purchasers  afterwards 
executed  a  mortgage  upon  the  part  owned  by  him.  Now,  if 
we  understand  it,  the  decree  fixed  the  rights  of  the  plaintiff 
and  the  other  owner,  by  requiring  that  the  property  of  each 
should  bear  its  just  proportion  of  the  mortgage  debts.  The 
plaintiff  claims  that  his  property  should  not  be  charged  j^o 
ratay  because  the  proceeds  of  the  mill  lot  were  sufficient  to 
discharge  the  liens  common  to  all. 

We  do  not  think  this  is  a  proper  construction  of  the 
decree.  The  sheriff,  under  the  decree,  was  required  to  sell 
the  property  and  make  distribution  of  the  proceeds.  He  did 
sell  it,  but  not  for  more  than  sufficient  to  pay  all  of  the  liens, 
and  we  cannot  see  that  plaintiff  has  any  cause  of  complaint. 

Keyersed. 
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Devorb  V.  Ellis  et  al. 

1.  Easement:  PBiYATB  WAT  TO  highwat:  injunction  to  iiestrain 
OBSTRUCTION  OF.  Upon  Consideration  of  all  the  facts  in  this  case,  (see 
opinion,)  -where  plaintiff  had  purchased  a  private  way  from  his  farm  to 
the  highway,  held  that  he  was  entitled  to  have  the  way  kept  open,  and 
that  defendants,  the  owners  of  the  adjoining  lands,  should  be  restrained 
from  maintaining  a  fence  and  gate  across  the  way  where  it  enters  the 
highway. 

Ajppeal  from  Harrison  But  Act  Court, 

Thursday,  December  13. 

Action  in  chancery  to  restrain  defendants  from  interfering 
with  and  obstructing  a  private  way  granted  plaintiff.  Upon 
a  trial  upon  the  merits,  plaintiff's  petition  was  dismissed. 
He  now  appeals  to  this  court. 

L.  R,  Bolter  &  Sons,  for  appellant. 

M.  /.  Bailey  and  H,  H.  Roadifer^  for  appellees. 

Beck,  J. — I.  The  plaintiff  acquired  by  purchase,  in  1876, 
a  private  way  leading  from  his  farm  to  a  highway.  At  that 
time  there  was  a  fence  along  the  west  line  of  the  way,  which 
divided  the  land  of  the  grantor  of  the  easement  from  the 
property  of  an  adjoining  proprietor.  By  the  terms  of  the 
written  contract  under  which  plaintiff  acquired  the  right  of 
way,  he  is  required  to  erect  and  maintain  a  fence  along  the 
east  line  of  the  way,  which  he  has  done.  The  original 
grantor  of  the  right  conveyed  the  land  upon  which  the  way 
is  located  to  one  of  the  defendants,  who  had  full  notice  oi 
plaintiff's  rights  in  the  easement.  Plaintiff'  has  been  in  the 
possession  and  enjoyment  of  the  way  since  the  execution  of 
the  instrument  by  which  this  grant  was  made.  Tlie  owner 
of  the  land  and  the  adjoining  proprietor  on  the  west  con- 
structed a  fence  and  jjate  across  the  way  upon  the  line  of  tlie 
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public  highway,  and  claims  the  right  to  maintain  them. 
Plaintiff  denies  this  claim,  and  insists  that  he  is  entitled  to 
an  open  way,  and  brings  this  action  to  enforce  his  right  there- 
to, and  to  restrain  defendants  from  interfering  therewith. 
We  are  required  to  determine  whether,  under  the  grant  of 
the  easement  and  the  facts  of  the  case,  defendants  have  the 
right  to  maintain  the  gate  and  fences  across  the  way. 

II.  The  writing  granting  to  plaintiff  the  easement,  as  we 
have  stated,  obligates  plaintiff  to  maintain  a  fence  between 
the  way  and  the  land  of  the  grantor.  It  cannot  be  supposed 
that  it  was  not  the  purpose  of  the  parties  to  have  the  way 
inclosed  on  that  side.  On  the  other  side  there  was  at  the 
time  a  fence  upon  the  division  line  of  the  lands  of  the  grantor 
of  the  easement  and  the  adjoining  proprietor.  These  facts 
clearly  indicate  the  intention  of  the  parties  that  the  way 
should  be  fenced.  There  is  no  reservation  in  the  writing  of 
a  right  to  erect  and  maintain  a  fence  and  gate  across  the  way. 
We  cannot  presume  that  such  right  was  reserved.  Indeed, 
we  are  required  rather  to  presume  that  plaintiff  in  purchas- 
ing the  way  acquired  the  right  at  his  option  to  keep  it  open. 
As  it  was  granted  for  his  use  and  convenience  alone,  he 
ought  to  hav^e  the  right,  if  he  so  required  and  demanded,  to 
use  it  free  from  all  obstructions. 

III.  But  it  is  insisted  that,  ^s  before  plaintiff  purchased 
the  easement  the  adjacent  lands  were  inclosed  in  common,  it 
was  the  purpose  of  the  parties  that  they  should  continue  in 
that  condition.  We  draw  the  contrary  conclusion  from  the 
facts,  and  tliink  that  the  existence  of  a  fence  on  one  side  of 
the  way,  and  plaintiff's  covenant  to  erect  and  maintain  a 
fence  on  the  other,  which  he  performed,  establishes  the  pur- 
pose of  tlie  parties  to  maintain  a  fenced  and  open  way.  It 
surely  cannot  be  claimed  that  it  was  not  their  purpose  to 
provide  for  fences  along  the  way.  The  existence  of  a  fenced 
lane  for  the  exclusive  use  of  plaintiff  implies  his  right  to 
require  it  be  kept  open. 

IV.  But  it  is  urged  that  the  fence  of  the  adjoining  pro- 
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prietor  was  and  has  continued  to  be  in  a  bad  condition,  being 
not  sufficient  to  turn  stock.  "We  think  this  fact  does  not 
affect  plaintiff's  rights.  The  fence  was  not  in  existence 
when  he  purchased  the  easement,  and  it  is  not  shown  that  he 
is  under  any  obligation  to  keep  it  in  repair.  He  entered  into 
the  contract  for  the  right  of  way  in  view  of  the  existence  of 
the  fence,  and  he  ought  not  to  be  deprived  of  any  rights  he 
acquired  by  the  failure  to  keep  the  fence  up. 

V.  It  is  also  claimed  that  the  fence  built  by  plaintiff  is 
not  sufficient.  The  preponderance  of  the  evidence  does  not 
support  this  position.  We  think  it  is  not  shown  that  plaint- 
iff has  60  failed  to  keep  it  in  good  repair  that  he  has  forfeited 
his  rights  under  the  grant  of  the  way. 

VI.  During  a  part  of  the  t^me  that  has  intervened  since 
the  grant  of  the  way,  plaintiff  has  kept  a  gate  across  it. 
This  he  did  for  the  reason  that  he  had  rented  and  was  culti- 
vating the  land  of  the  adjoining  proprietor,  and  his  conven- 
ience did  not  require  him  to  keep  the  lane  open.  It  does  not 
appear  that  any  complaint  on  account  of  the  gate  was  made 
by  defendants  or  others,  if,  indeed,  they  had  a  right  to  com- 
plain. When  he  ceased  to  cultivate  the  rented  land  he 
removed  the  gate.  We  think  he  forfeited  no  rights  by  erect- 
ing the  gate,  and  no  inference  can  be  drawn  therefrom  that 
he  did  not  regard  the  grant  as  securing  to  him  an  open  way. 

VII.  The  preponderance  of  the  evidence  shows  that, 
immediately  after  the  purchase  of  the  easement,  plaintiff  gave 
to  the  owner  of  the  adjacent  land  a  written  notice  of  his 
purpose  to  fence  the  lane  and  open  it.  If  the  fact  be  that  the 
land  was  inclosed  in  common,  plaintiff  was  authorized  to 
open  the  lane  six  mouths  after  the  giving  of  this  notice. 
Code,  §  1497. 

We  reach  the  conclusion  that  the  district  court  erred  in 
dismissing  plaintiff's  petition.  The  decision  is  reversed,  and 
the  cause  will  be  remanded  for  a  decree  granting  plaintiff  the 
relief  prayed  for  by  him. 

Heversed. 
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HusKiNS  V.  MoElboy. 

1.  Iz^anotion:  dissolutioh  on  motion:  when  not  obantbd.  Where 
a  preliminary  injunction  has  been  {pranted  upon  the  allegations  of  the  pe- 
tition, it  will  not  be  dissolved  upon  the  filinflr  of  an  answer  which  sets  up 
matter  in  avoidance  of  the  petition,  but  the  cause  will  be  continued  to 
the  hearing,  to  the  end  that  the  evidence  of  both  parties  may  be  heard. 

Appeal  from  Johnson  District  Court. 

Thitbsday,  Decembeb  13. 

Action  in  bquity.  The  relief  asked  is  that  an  injunction 
issue  restraining  the  defendant  from  the  commission  of  cer- 
tain alleged  trespasses,  and  that  the  damages  for  certain 
trespasses  committed  be  ascertained,  and  that  the  plaintiff 
recover  a  judgment  therefor.  An  injunction  was  issued, 
which  the  defendant  moved  to  dissolve  upon  the  answer  and 
certain  affidavits  in  support  thereof.  Affidavits  were  also  filed 
by  the  plaintiff  in  resistance  of  the  motion,  which  was  over- 
ruled. 

Milton  Hemleyy  for  appellant. 

Baker  cfe  Bally  for  appellee. 

Seevers,  J. — The  petition  states  that  the  plainliff  was  the 
owner  of  certain  described  real  estate.  That  the  defendant 
was  also  the  owner  of  certain  other  real  estate,  which,  or  a 
portion  of  which,  abutted  on  that  owned  by  the  plaintiff. 
That  plaintiff's  grantor  in  1860  owned  the  land  now  owned 
by  the  defendant,  and  that  the  said  grantor  conveyed  to  John 
P.  Hawkins,  who  in  1865  conveyed  to  Hines,  who  in  1880 
conveyed  to  the  defendant.  The  plaintiff  ^s  grantor  had  for 
his  convenience  a  wagon  way  from  his  house  over  the  prem- 
ises belonging  to  the  plaintiff,  and  the  same  was  used  by  the 
plahi tiff's  grantor,  and  other  persons  owning  the  defendant's 
land,  by  sufferance  of  the  plaintiff,  but  without  legal  right 
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thereto.  That  plaintiiF  plowed  up  the  right  of  way  and 
erected  a  gate  and  fence  across  the  same,  and  the  defendant 
had  on  more  than  one  occassion  torn  the  same  down  and  en- 
tered upon  said  way.  That  each  act  of  said  defendant  in  pass- 
ing over  said  premises  constituted  a  trespass,  and,  to  prevent 
a  multiplicity  of  suits,  an  injunction  was  asked.  The  answer 
admitted  the  plaintiff's  ownership  of  the  premises  described 
in  the  petition,  but  denied  that  the  way  was  used  by  the  de- 
fendant and  his  grantors  by  sufferance  merely,  and  alleged 
that  it  was  used  under  a  claim  of  right  for  more  than  ten 
years.  That  at  the  time  the  plaintiff's  grantor  conveyed  the 
land  to  Hines  the  right  of  way  was  used,  and  had  been  for 
years,  as  an  appurtenance  to  the  land  so  conveyed,  and  that  it 
passed  to  said  Hines,  who  continued  to  use  the  same  until  he 
conveyed  it  to  the  defendant,  who  has  used  the  same  since 
that  time.  The  question  is  whether  the  court  rightly  deter- 
mined the  motion  to  dissolve  the  injunction,  or  abused  the 
discretion  invested  in  it  in  this  respect. 

II.  We  think  the  facts  in  this  case  bring  it  within  the  rule 
established  in  MilU  v.  Hamilton^  49  Iowa,  103.  We  are,  in 
substance,  asked  by  counsel  for  appellee  to  overrule  that  case. 
This  we  are  not  prepared  to  do. 

III.  In  addition  to  the  foregoing,  it  must  be  stated  that  the 
allegations  of  the  petition  in  relation  to  the  ownership  of  the 
land  and  the  use  of  the  way  by  the  defendant  are  admitted  in 
the  answer.  That  such  use  was  by  sufferance  only  is,  how- 
ever, denied.  But  we  understand  that  the  defendant  seeks  to 
justify  the  use  of  the  way  under  claim  of  right  derived  from 
the  plaintiff  or  his  grantor.  In  substance,  the  defendant,  it 
may  be  conceded,  sets  up  a  right  which,  if  established,  will 
defeat  the  relief  asked  by  the  plaintiff.  This  being  so,  we  think 
the  motion  was  correctly  overruled,  for  the  reason  stated  in 
Shriker  v.  Field,  9  Iowa,  366;  JiM  v.  Hatch,  31  Id.,  491 ; 
Fargo  &  Go.  v.  Ames  et  al.,  46  Id.,  494.  If  it  can  be  said 
that  defendant  has  shown  that  he  is  in  the  actual  possession  of 
the  right  of  way  under  a  claim  of  right,  this  is  merely  matter 
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which  avoids  the  allegations  of  the  petition,  and,  therefore,  un- 
der  the  rule  established  in  the  oases  jast  cited,  the  canse  should 
be  continued  to  the  hearing,  so  that  the  proofs  as  to  such 
fitcts  may  be  taken  by  both  parties. 

Apfibmed. 


Nagel  v.  Guittab,  Shbbifp. 

fS  SS!  ^'  Exooptions:  taebn  too  late  to  bb  considered.  Exceptions  to  a 
decision  must  be  taken  at  the  time  it  is  made,  (Code,  §  2331,)  except  in 
the  case  of  instractions  to  the  jury,  which  may  be  excepted  to  within  three 
days  after  the  verdict.  Code,  §  2789.  Exceptions  not  taken  in  time  will 
not  be  considered  on  appeal. 

Appeal  from  Pottawattamie  Circuit  Court. 

Thttbsdat,  Deobmbeb  13. 

Action  of  eeplevin.  The  cause  was  tried  without  a  jury, 
and  judgment  rendered  for  defendant.     Plaintiff  appeals. 

M.  B,  Darnell  and  Flickinger  Bros.^  for  appellant. 

Fremont  Benjamin^  for  appellee. 

Beck,  J. — The  only  objection  raised  by  the  assignment  of 
plaintiff's  counsel  is  based  upon  the  ground  that  the  judg- 
ment of  the  circuit  court  is  in  conflict  with  the  evidence. 

An  amended  abstract  filed  by  defendant,  which  is  not  de- 
nied by  plaintiff,  shows  that  no  exceptions  were  taken  to  the 
judgment  at  the  time  it  was  rendered,  nor  until  twenty-four 
days  thereafter.  Exceptions  to  a  decision  must  be  taken  at 
the  time  it  is  made,  (Code,  §  2831,)  except  in  the  case  of  in- 
structions  to  the  jury,  which  may  be  excepted  to  within  three 
days  after  the  verdict.    Code,  §  2789.    Neither  does  it  appear 
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that  a  motion  for  a  new  trial  was  made.  We  cannot  disregard 
tliis  statute,  and  review  a  decision  not  excepted  to  at  the  time 
therein  required.  See  Joliet  Iron  <&  Steel  Co.  v.  The  C,  C. 
i&  W.  B^y  Co.y  50  Iowa,  455.  The  decision  of  the  circuit 
court  must  be 

Affirmed. 


62    ftll 
102    2o9 


Rook  &  Son  v.  Singmasteb,  Garnishee. 

1.  Attaohment:  oarnishmbnt:  seryicb  of  writ:  how  proyed. 
The  return  of  a  writ  of  attachment  is  the  statntory  evidence  of  what 
the  officer  did  under  it;  as,  for  example,  that  he  attached  a  certain  per- 
son as  fi^amishee.  And  where  no  return  was  endorsed  on  the  writ,  the 
garnishee  was  properly  dischai^d,  upon  the  ground  that  there  was  no 
legal  evidence  before  the  court  that  he  had  been  garnished.  The  notice 
of  garnishment  properly  served,  and  with  a  return  of  service  indorsed 
tiiereon,  did  not  furnish  the  proper  evidence. 

Appeal  from  Keokuk  Circuit  Court. 

Thursday,  December  13. 

The  plaintiffs  are  creditors  of  one  Cable.  As  such  they 
brought  this  action  in  attacliment  against  him  before  a  justice 
of  the  peace,  and  caused  a  notice  of  garnishment  to  be  served 
upon  Singmaster  as  garnishee.  The  justice  rendered  judg- 
ment against  both  the  principal  defendant  and  the  garnishee. 
An  appeal  was  taken  to  the  circuit  court,  and  judgment  was 
rendered  against  the  principal  defendant,  but  the  garnishee 
was  discharged.     The  plaintiffs  appeal. 

Sa/inpaon  cfe  Brown^  for  appellants. 

G.  D.  Woodin  and  /.  Farley^  for  appellee. 

Adams,  J. — The  court  discharged  Singmaster  upon  the 
^ound  that  it  had  no  proper  eYidence  before  it  that  he  was 
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garnished.     No  return  was  made  upon  the  writ.     The  ques- 
tions  certified  are  as  follows: 

^^First — Is  a  written  return  endorsed  upon  or  attached  to 
a  writ  of  attachment  and  signed  by  the  officer  the  only  com.« 
petent  evidence  that  can  be  produced  of  its  service,  when  the 
writ  itself  is  in  evidence;  or  may  the  officer  who  served  it, 
and  failed  to  make  his  return,  be  permitted  to  testify  what 
he  did  under  and  by  virtue  of  the  writ  ? 

^^Second — Where  a  writ  of  attachment,  notice  of  garnish- 
ment, and  notice  to  the  attachment  defendant  that  the  person 
named  in  the  garnishee  notice  has  been  garnished,  were  reg- 
ularly issued  and  placed  in  the  hands  of  the  same  constable 
at  the  same  time,  and  the  notice  to  the  garnishee,  and  also 
the  notice  to  the  attachment  defendant  of  the  garnishment, 
were  returned  with  a  written  return  endorsed  thereon,  signed 
by  the  constable,  showing  that  the  notices  were  properly 
served,  but  no  return  was  endorsed  on  or  attached  to  the  writ 
of  attachment,  will  such  facts  prove  a  garnishment,  or  raise 
a  presumption  that  the  person  named  in  the  garnishee  notice 
was  attached  as  garnishee  in  the  case  ? " 

The  return  of  a  writ  of  attachment  is  the  report  of  the 
officer  of  what  he  did  under  it.  It  is  provided  for  by  statute. 
Code,  §  3010.  When  made,  it  becomes  the  statutory  evi- 
dence of  what  it  purports  to  show.  It  must  be  endorsed 
upon  the  writ,  or  made  upon  a  paper  annexed  thereto.  Code, 
section  above  cited.  The  writ  and  return  constitute  essen- 
tially one  record,  and  must  go  together.  Dickson  v.  Pep- 
pers^ 7  Ired.,  429;  McCrory  v.  Chaffing  1  Swan,  307; 
Union  Bank  v,  Barnes^  10  Humph.,  244.  Filing  the  writ 
with  no  endorsement  of  the  proceedings  is  no  return,  but  a 
return  may  be  made  by  leave  of  court,  upon  payment  of 
costs.  Hall  V.  AyeVy  19  How.  Pr.,  91;  Nelson  v.  Broma^ 
23  Mo.,  13.  If  the  officer  fail  to  make  a  return,  the  court 
may  doubtless  direct  him  to  do  so.  If  he  refuse,  or  make  a 
false  return,  he  becomes  liable  to  the  party  injured.  Under 
the  statute  and  adjudications,  it  appears  clear  to  us  that  with- 
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out  a  return  an  essential  record  is  wanting,  and  that  the  court 
has  before  it  no  proper  evidence  upon  which  it  can  base  any 
proceedings  against  specific  property  or  credits.  The  alleged 
garnishee,  we  think,  was  properly  discharged. 

Affibmed. 


Lutz  v.  Gates,  Administbatob. 

1.  Estates  of  Decedents :  patmbnt  fob  uonumbkt  fob  decbased. 
A  suitable  monument  may  properiy  be  erected  to  the  memoiy  of  a  de- 
ceased person,  and  the  cost  thereof  paid  by  the  admimstrator  out  of  the 
funds  of  the  estate. 

Appeal  from  Linn  Circuit  Court. 

TnuBSDAY,  Dbcembeb  13. 

The  defendant  is  administrator  of  the  estate  of  G.  Carpen- 
ter, deceased.  The  plaintiff  erected  a  monument  to  the 
memory  of  the  deceased,  and  sought  in  this  proceeding  to 
obtain  payment  therefor  from  the  estate.  Certain  of  the 
lieirs  at  law  of  the  deceased  objected  to  the  allowance  of  the 
claim,  and  upon  a  trial  the  court  refused  to  allow  the  claim, 
and  the  plaintiff  appeals. 

Blake  cfe  Hormel^  for  appellant. 

West  cfe  Davenporty  for  appellee. 

Seevebs,  J. — The  objection  made  to  the  allowance  was  not 
based  on  the  ground  tliat  the  monument  was  too  expensive, 
or  not  otherwise  suitable,  but  because  the  claim  "is  not  a 
proper  or  legal  claim  against  said  estate."  Only  a  portion 
of  the  heirs  objected,  and  others  are  willing  that  the  claim 
should  be  allowed.  The  deceased  left  a  widow,  who  ordered 
the  monument,  and  the  administrator  is  willing  to  allow  the 
Vol.  LXII— 33 
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claim,  and  only  formally  resists  it  because  of  the  objections 
of  some  of  the  heirs. 

The  deceased  left  personal  property  to  the  amount  of  about 
$3,000,  and  real  estate  of  the  appraised  value  of  $60,000. 

The  amount  of  claims  tiled,  including  mortgages  on  the 
real  estate,  does  not  exceed  $20,000.  This  includes  the 
claim  of  the  plaintiff.  Some  of  the  real  estate  has  been  sold 
at  a  price  in  excess  of  the  appraisement.  There  has  been  set 
off  to  the  widow  as  her  distributive  share  about  $16,000, 
besides  the  exempt  property,  consisting  of  household  furni- 
ture and  a  horse.  There  will  be  about  $22,500  to  distribute 
among  the  heirs.  At  the  time  the  monument  was  ordered, 
the  widow  consulted  the  administrator  in  relation  thereto, 
and  he  gave  his  consent,  and  agreed  to  allow  the  claim  and 
pay  it  out  of  the  estate.  But  he  did  this  upon  the  belief  that 
the  heirs  would  not  object. 

The  widow  consulted  some  of  the  heirs — those  that  were 
convenient — and  they  consented  it  should  be  paid  for  out  of 
the  estate.  But,  as  we  understand,  there  were  heirs  that 
were  not  consulted.  There  are  other  facts  which,  it  is 
claimed,  tend  to  show  that  the  monument  is  suitable  and 
proper,  and  that  it  should  be  paid  for  out  of  the  estate. 
These  are  not  set  out,  for  the  reason  that  we  think  the  facts 
above  stated  control  the  question  before  us. 

Since  this  case  was  determined  in  the  circuit  court,  the 
case  of  Orapo^  Executor^  v,  Armstrong^  61  Iowa,  697,  has 
been  determined  by  this  court,  and,  following  that  case,  we 
think  the  circuit  court  erred  in  sustaining  the  objection  to 
the  claim  which  was,  as  above  stated,  that  it  is  not  a  proper 
or  legal  claim  against  the  estate.  The  estate  is  solvent,  and, 
if  the  charge  is  not  a  proper  one  against  the  estate,  it  wonld 
follow  that  in  no  case  could  a  monument  be  procured  at  the 
expense  of  the  estate. 

Kevebsed. 
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1.  Mortgage:  absionment  of  not  recorded:  fraudulent  release 

OF  BrMOBTGAGBE:  EQUITIES  AS  BETWEEN  ASSIGNEE  AND  PURCHASER 

OF  THE  UOBTOAGED  PREMISES.  In  1868, 6.  W.  E.  execoted  a  mortiTage 
to  J.  K.,  who  in  the  same  year  sold  and  assigned  it  to  plaintiff,  but  plaint- 
iff never  had  the  assignment  recorded.  In  1880,  G.  W.  K.  traded  the 
mortgaged  premises  to  defendants  for  another  tract  of  land,  and  con- 
veyances were  made  accordingly.  Defendants  at  the  time  knew  of  the 
mortgage  made  by  G.  W.  K.,  but  did  not  know  that  it  had  been 
assigned  by  J.  K.  to  any  one;  and,  to  secure  them  against  said  mortgage, 
G.  W.  K.  executed  to  them  a  mortgage  on  the  land  conveyed  to  him  in 
the  exchange.  Afterwards  J.  K.,  in  fraud  of  his  assignee,  released  of 
record  the  mortgage  made  to  him,  in  consideration  of  which  the  defend- 
ants, still  ignorant  of  the  assignment  made  by  J.  E.,  and  innocent  of 
the  fraud  practiced  by  him,  released  of  record  the  mortgage  made  by 
G.  W.  E.  to  them.  Held  that  plaintiff,  having,  by  her  negligence  in 
not  having  her  assignment  recorded,  left  the  way  open  for  the  fraud  of 
her  assignor,  whereby  the  defendants,  acting  in  good  faith,  had  been 
led  to  a  satisfaction  of  their  mortgage,  could  not  have  her  mortgage 
reinstated  and  foreclosed  as  against  the  defendants. 

Appeal  from  Butler  District  Court. 
Friday,  December  14. 

Action  to  foreclose  a  mortgage  on  real  estate,  executed  by 
G.  W.  and  Patrick  Keenan  to  James  Keenan.  The  defend- 
ants, claiming  to  be  the  owners  of  the  mortgaged  premises, 
were  made  parties  to  the  action,  and  a  decree  was  rendered 
foreclosing  the  mortgage,  and  defendants  appeal. 

CraAg  <&  Smith  and  Gihaon  cfe  Dawson^  for  appellants. 

Sheean  cfe  McCarn  for  appellee. 

Seeveb8,  J. — The  undisputed  facts,  sufficiently  stated,  are: 

First — Tlie  mortgage  sought  to  be  foreclosed  was  executed 

in  1868,  and  in  the  same  year  it  was  sold  and  assigned  to  the 

plaintiff;  but  such  assignment  never  was  recorded  in  the 

recorder's  office. 
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Second — In  June,  1880,  Geo.  Keenan,  the  owner  of  the 
mortgaged  premises,  conveyed  the  same  to  one  of  the  defend- 
ants, in  consideration  of  the  conveyance  to  him  by  the  de- 
fendants of  a  tract  of  land  owned  by  them.  This  transac- 
tion in  fact  was  an  exchange  of  lands. 

Third — To  secure  themselves  against  said  mortgage,  Geo. 
W.  Keenan  executed  to  the  defendants  a  mortgage  on  the 
land  they  had  conveyed  to  him. 

Fourth — ^At  the  time  of  the  exchange  of  lands  and  the 
execution  of  said  conveyances  and  mortgage,  the  defendants 
had  knowledge  of  the  existence  of  the  plaintiff's  mortgage, 
and  that  the  same  was  unpaid. 

Fifth — In  July,  1881,  James  Keenan  executed  a  release 
of  the  mortgage  sought  to  be  foreclosed,  aiid  the  same  was 
duly  filed  for  record. 

Sixth — Upon  being  informed  that  such  release  had  been 
executed,  the  defendants  released  of  record  the  mortgage 
which  Geo.  W.  Keenan  had  executed  on  the  land  they  had 
conveyed  to  him. 

We  do  not  understand  the  appellee  to  claim  that  the  de- 
fendants, at  the  time  the  conveyance  was  made  to  them  of 
the  mortgaged  premises,  or  at  the  time  they  released  the 
mortgage  executed  to  them,  had  any  knowledge  that  the 
mortgage  sought  to  be  foreclosed  had  been  assigned  by 
James  Keenan  to  the  plaintiffs  or  any  one  else. 

I.  Counsel  for  the  appellee  insists  that  the  release  of  the 
mortgage  sought  to  be  foreclosed  is  a  forgery.  There  is  not, 
however,  any  such  issue  made  in  the  pleadings.  But,  if  such 
was  the  case,  the  evidence  fails  to  establish  such  fact.  It 
was  signed  and  acknowledged  by  James  Keenan,  and  the 
most  that  can  be  said  is  that  the  release  was  obtained  by 
fraud,  of  which  the  defendants  had  no  notice  until  after  they 
had  released  the  mortgage  executed  to  them  by  Geo.  Kee- 
nan. 

II.  The  remaining  question  is  thus  stated  by  counsel  for 
the  appellee:  "Under  the  decisions  in  this  state,  however,  we 
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concede  that  the  plaintiff's  mortgage  was  fraudulently  re 
leased,  if  there  was  not  in  fact  a  forged  release;  and  if  such 
fraudulent  release  was  made  before  Mary  E.  Craig  purchased, 
and  she  was  a  hona  fide  purchaser  after  such  release,  that 
plaintiff's  mortgage  could  not  be  foreclosed  against  her; 
*  *  but  no  court  to  our  knowledge  has  gone  so  far  as 
to  hold  that  the  fraudulent  release  of  a  mortgage,  after  the 
conveyance  of  the  land  to  another,  prevents  the  foreclosure 
of  the  mortgage  as  against  such  grantee."  It  will  be  seen 
that  the  foregoing  proposition  is  made  to  depend  upon  the 
fact  that  the  conveyance  to  the  defendants  was  made  before 
the  release  of  the  mortgage  sought  to  be  foreclosed.  But  it 
ignores  the  further  fact  that  such  conveyance  was  not  made 
until  after  the  defendants  released  their  mortgage,  and  that 
this  was  done  because  of  the  fact  that  the  mortgage  sought 
to  be  foreclosed  had  been  released.  The  defendants,  we 
think,  stand  in  precisely  the  same  condition  as  if  they  were 
holders  of  a  second  mortgage  on  the  premises  described  in 
the  plaintiff's  mortgage,  and,  upon  the  first  mortgage  being 
satisfied  of  record,  they  took  a  conveyance  of  the  premises  in 
satisfaction  of  their  mortgage,  and  released  it  of  record. 

Now,  under  such  circumstances,  should  the  satisfaction  of 
the  prior  mortgage  be  set  aside,  and  the  same  enforced  to  the 
prejudice  of  the  defendants?  We  think  not;  and  that  this 
case  in  legal  effect  is  precisely  like  The  Bank  of  The  State 
of  Indiana  v.  Anderson^  14  Iowa,  544. 

We  do  not  think  that  the  fact,  if  it  be  one,  that  the 
defendants  could  have  had  the  satisfaction  of  their  mortgage 
set  aside,  is  material.  Conceding  that  they  could  have 
done  so  as  to  Geo.  Keenan,  for  aught  we  know  he  may  liavo 
parted  with  the  land.  But,  if  not,  this  burden  should 
not  be  cast  on  thedefendants,  who  have  acted  in  good  faith. 
The  negligence  and  failure  of  the  plaintiff  to  have  the 
assignment  of  the  mortgage  to  her  recorded  has  been  the 
primary  cause  of  this  controversy,  and  we  think  the  burden 
to  have  the  satisfaction  of  the  defendant's  mortgaa:e  set  aside 
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should  Lave  been  assumed  by  her.  Possibly  this  might  have 
been  done  in  a  proper  action  against  the  proper  parties. 
But  what  would  be  the  effect,  if  such  had  been  done,  on  the 
rights  of  those  parties,  we  do  not  determine,  as  there  is  no 
such  question  in  the  record  before  us. 

Reversed. 


w    swf  Coyle  v.  The  Chicago,  Milwaukee  &  St.  Paul  R'y  Co. 
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1.  Bailr9ad8:  right  to  fence  track  wfthin  town  or  city  limits: 
liability  for  ivjury  to  stock,  a  railroad  company  has  the  same 
right  to  fence  its  right  of  way  over  land  which  lies  within  the  corporate 
limits  of  a  city  or  town,  but  outside  of  or  beyond  streets  or  alleys  or 
other  pablic  highways,  as  if  the  corporation  did  not  exiBt,  unless,  pos- 
sibly, such  right  may  be  controlled  by  a  municipal  ordinance;  and  where 
a  company  fails  to  fence  its  track  at  such  a  place,  it  becomes  liable  to  the 
owner  of  any  stock  injured  or  killed  by  reason  of  the  want  of  such  fence. 
Code,  §  1289. 

Appeal  from  Jones  Circuit  Court. 

Friday,  December  14. 

Action  before  a  justice  of  the  peace  to  recover  double  the 
value  of  a  calf  killed  bj  a  train  on  defendant's  road,  at  a  place, 
as  claimed  by  the  plaintiff,  where  the  right  to  fence  existed. 

By  agreement  of  the  parties,  the  justice  made  a  finding  of 
facts,  and  rendered  judgment  for  the  plaintiff.  The  defend- 
ant sued  out  of  the  circuit  court  a  writ  of  error. 

The  judgment  of  the  justice  was  aflBrmed,  and  the  defend- 
ants appeal. 

Struhle  cfe  ITtnne,  for  appellants. 

Herrick  cfe  Doxaee^  for  appellee. 

Seevees,  J. — The  question  we  are  called  on  to  determine 
has  been  certified  to  us  by  the  trial  jud£^,  and  is  in  these 
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words:  "Is  it  necessary  for  railroad  companies,  for  the  pur- 
pose of  avoiding  the  statutory  liability  for  killing  stock  on 
the  line  of  its  road  within  the  limits  of  corporate  towns,  and 
outside  of  the  first  street  or  alley  of  said  town,  to  fence  same 
against  stock  running  at  large?" 

It  is  provided  by  statute  that  "any  corporation  operating  a 
railway  that  fails  to  fence  the  same  against  live-stock  running 
at  large,  at  all  points  where  the  right  to  fence  exists,  shall  be 
liable  to  the  owner  of  any  stock  injured  or  killed  by  reason 
of  the  want  of  such  fence."     Code,  §  1289. 

If  the  statute  is  construed  literally,  railway  corporations 
are  liable  if  they  fail  to  fence  at  any  place,  except  where  the 
line  of  the  road  crosses  or  encroaches  on  a  higliway.  But  in 
Davis  V.  B,  c&  M.  Ji.  R.  Co.^  26  Iowa,  549,  it  was  held  that 
the  statute  should  not  be  so  construed,  and  it  was  further  held 
in  that  case  that  the  right  to  fence  depot  grounds  did  not  ex- 
ist. In  Rogers  v.  C,  <&  JV.  W.  R.  R,  Co.y  26  Iowa,  558,  an 
instruction  in  these  words:  "that  if  the  horse  was  killed  in 
the  town  plat  of  Oxford,  but  not  on  the  depot  grounds  or 
within  the  switches,  and  not  on  any  street  crossing,  and  the 
road  was  not  fenced,  their  verdict  should  be  for  the  plaintiff 
for  double  the  value,"  was  held  to  be  erroneous,  because  "in 
principle  this  case  is  on  all  fours"  with  the  case  first  above 
cited.  It  is  insisted  by  counsel  for  the  appellant  that  this 
case  is  decisive  of  that  at  bar,  but  we  think  there  are  material 
differences  between  the  two.  In  the  case  last  cited,  the  horse 
got  on  the  track  at  the  "Madison  street  crossing,  ran  west 
along  the  track  one  square  to  Vine  street,  and  was  then  killed." 
The  question  was  whether,  under  the  facts  above  stated,  the 
instruction  was  correct? 

The  right  to  fence  clearly  did  not  exist  at  the  place  where 
the  horse  got  on  the  track,  and  yet  the  liability  of  the  de- 
fendant was  made  to  depend  on  the  fact  that  the  road  was  not 
fenced  within  the  limits  of  the  town,  provided  the  horse  was 
not  killed  on  the  depot  ground,  or  within  the  switches,  and  not 
on  any  street  crossing.  As  applied  to  the  facts  in  that  case,  the 
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ruling  made  is  undoubtedly  correct.  There  is  also  another 
distinction  between  that  case  and  this,  which  should  be  men- 
tioned. In  the  former,  the  right  to  fence  between  the  streets 
of  a  town  or  city  which  are  crossed  by  a  railway  was  involved, 
while,  in  the  present  case,  we  have  the  question  as  to  the 
right  to  fence  outside  of  or  beyond  any  street  or  alley,  but 
within  the  corporate  limits.  This  question  has  never  been 
determined  by  this  court. 

Counsel  for  the  appellant  insist  that  the  statute  has  no  ref- 
erence to  incorporated  towns,  and  that  it  is  inoperative  ex- 
cept where  lands  are  used  for  agricultural  purposes,  where 
cattle  would  properly  be  kept  and  allowed  to  run  at  large. 
And  it  is  assumed,  without  evidence  to  warrant  the  assump- 
tion, we  think,  that  the  lands  owned  by  the  plaintiff  are  not 
used  for  such  purposes.  That  lands  within  th^  limits  of  an 
incorporated  town  may  be  so  used  we  think  is  exceedingly 
probable.  But  whether  this  is  so  or  not  is,  perhaps,  not  ma- 
terial, because  the  burden  is  on  the  defendant  to  aflSrmatively 
show  that  the  court  below  erred,  and  if,  therefore,  the  ques- 
tion to  be  determined  depends  upon  the  fact  whether  the 
lands  of  the  plaintiff  were  not  used  for  agricultural  purposes, 
such  fact  should  either  apf)ear  in  the  question  propounded  to 
us,  or  otherwise  suflScently  appear  from  the  record. 

In  addition  to  the  question  propounded  by  the  court,  the 
record  contains  the  facts  found  by  the  justice.  Therefrom 
we  ascertain  that  the  plaintiff  was  the  owner  of  between  live 
and  six  acres  of  ground,  which  abuts  on  the  defendant's  right 
of  way;  that  land  in  the  locality  of  plaintiff's,  and  including 
his,  had  not  been  platted  as  lots  and  blocks,  but  consisted  of 
small  tracts  of  from  one  and  one-fourth  to  eleven  acres  in 
extent;  that  corn  was  planted  on  the  plaintiff's  land  the  year 
in  which  the  calf  was  killed. 

We  think,  under  the  circumstances  above  stated — and  it 
must  be  assumed  that  the  question  propounded  to  us  is  asked 
with  reference  thereto — that  the  foregoing  question  must  be 
answered  in  the  affirmative.     Indeed,  we  go  a  step  further, 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  521 

Flynn  et  al.  v.  The  Des  Moines  &  St.  Louis  R'y  Co.  et  al.' 

and  hold  that  a  railroad  has  the  right  to  fence  within  the  cor- 
porate limits  of  a  town,  when  such  lands  extend  beyond 
streets  or  other  highways.  That  is,  snch  portion  of  the  cor- 
porate territory  through  which  a  railway  runs  as  lies  out- 
side of  or  beyond  streets  or  other  public  highways,  may  l>e 
fenced  by  the  railway  company  along  its  right  of  way,  to  the 
same  extent  and  in  the  same  manner  as  if  the  municipal  cor- 
poration did  not  exist,  unless,  possibly,  there  is  an  ordinance 
of  the  town  which  would  control  such  right. 

Affirmed. 


Flynn  v.  The  Des  Moines  &  St.  Louis  R'y  Co. 

1.  Appeal  to  Supreme  Court:  bufbrsedeas  bond:  penalty  of: 
statute  C0N8TUUBD.  "Where,  in  the  petition  for  the  foreclosure  of  a 
mechanic's  lien,  a  money  judgment  is  asked  against  the  defendants,  and 
such  judgment  is  rendered  by  the  court,  the  fact  that  it  is  also  establisheil 
as  a  lien  upon  the  property,  which  amply  secures  it,  and  which  is 
ordered  sold  upon  special  execution  to  make  the  amount  of  the  judg- 
ment, does  not  change  its  character  as  a  judgment  for  money,  as  con- 
templated in  §  3190  of  the  Code,  and  under  said  section  a  bond  to  super- 
sede such  judgment  upon  appeal  to  the  supreme  court  must  be  for 
double  the  amount  of  the  judgment. 

Appeal  from  Polk  Circuit  Court, 

Friday,  December  14. 

This  is  an  action  for  the  foreclosure  of  a  mechanic's  lien. 
The  circuit  court  found  the  amount  due  the  plaintiff  to  be 
$30,110.  A  judgment  was  entered  against  the  Des  Moines 
&  St.  Louis  R.  K.  Co.  for  that  amount,  and  the  same  was 
established  as  a  mechanic's  lien  upon  the  railroad  of  the 
defendant,  and  declared  to  be  prior  and  superior  to  the  liens 
of  the  other  defendants.  The  defendant  appealed,  and, 
desiring  to  supersede  the  judgment  and  decree,  an  application 
was  made  to  the  clerk  of  the  circuit  court  to  fix  the  amount 
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of  the  penalty  in  the  supersedeas  bond.  The  clerk  fixed  it  at 
$64,000,  being  double  the  amount  of  the  judgment,  with 
interest  and  costs.  Thereupon  appellants  applied  to  one  of 
the  justices  of  this  court  to  fix  the  amount  of  the  bond. 

A  hearing  was  had,  and  the  penalty  in  the  bond  was  fixed 
at  $2,000,  with  leave  to  appellee,  if  he  should  be  so  ad- 
vised, to  move  the  full  bench  for  an  increase  of  the  penalty. 

That  motion,  having  been  made,  is  now  submitted  to  the 
court  for  its  determination. 

Wiight^  Cummins  cfe  Wright^  for  the  motion. 

Parsons  cfe  liunnells^  contra. 

RoTiiROCK,  J. — The  application  by  appellants  to  fix  the 
amount  of  the  bond  was  made  to  the  writer  hereof  in  vaca- 
tion. It  presented  a  question  which  was  thought  to  be  of 
BuflScient  importance  to  be  brought  before  the  full  bench, 
and,  as  it  appeared  from  the  proofs  that  the  property  upon 
which  the  amount  found  to  be  due  was  established  as  a  lien 
was  amply  sufficient  in  value  to  secure  the  appellee  for  the 
full  amount  of  their  claim,  the  bond  was  fixed  at  $2,000, 
with  leave  to  appellee  to  move  for  an  increase  thereof. 

The  question  presented  involves  the  construction  of  section 
3190  of  the  Code.  In  reference  to  the  penalty  in  supersedeas 
bonds,  it  provides  that,  "if  the  judgment  or  order  is  for  the 
payment  of  money,  the  penalty  shall  be  in  at  least  twice  the 
amount  of  the  judgment  and  costs.  If  not  for  the  payment 
of  money,  the  penalty  shall  be  sufficient  to  save  the  appellee 
harmless  from  the  consequence  of  taking  the  appeal.  But  it 
shall  in  no  case  be  less  than  $100." 

To  determine  whether  this  is  "a  judgment  for  the  payment 
of  money"  within  the  meaning  of  the  statute,  it  is  necessary 
to  refer  to  the  petition  in  the  case,  and  to  the  judgment  or 
decree  which  was  rendered  by  the  circuit  court.  The  peti- 
tion demanded  a  judgment  against  the  Des  Moines  &  St. 
Louis  R.  R.  Co.  for  $28,676.50,  and  interest,  and  that  the 
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mechanic's  lien  of  the  plaintiff  be  established  against  the 
railroad. 

The  decree,  after  finding  the  amount  dne  the  plaintiff, 
And  that  the  same  is  a  lien  prior  to  the  liens  of  the  other 
defendants,  proceeds  as  follows: 

"It  is  therefore  ordered,  adjudged  and  decreed  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defendant,  the 
Des  Moines  &  St.  Louis  R.  R.  Co.,  the  sum  of  $30,110.32, 
together  with  the  costs  of  this  suit,  taxed  to  $ ." 

After  declaring  the  mechanic's  lien  established  on  the  road, 
it  is  further  ordered  that  the  property,  or  so  much  thereof  as 
is  necessary,  be  sold  upon  special  execution  to  satisfy  the 
judgment,  and  that  a  general  execution  issue  for  any  sum 
remaining  unpaid  after  exhausting  said  property. 

Taking  this  record  as  a  guide  to  the  clerk  in  fixing  the 
amount  of  the  bond,  he  finds,  a  judgment  for  money  in 
proper  form.  If  there  were  no  other  or  further  record  entry, 
the  statute  isamperative  that  the  penalty  of  the  bond  shall 
be  in  double  the  amount  of  the  judgment.  It  was  thought 
at  the  hearing  at  chambers  that,  because  the  decree  required 
that  the  property  be  exhausted  before  any  general  execution 
should  issue,  there  was  some  ground  for  the  claim  that  the 
judgment  was  not  for  the  payment  of  money,  within  the 
meaning  of  the  statute.  But,  upon  full  consideration  of  the 
question,  we  have  arrived  at  the  conclusion  that  the  fact  that 
a  judgment  for  the  payment  of  money  is  made  a  lien  upon 
property,  does  not  so  qualify  it  as  to  take  it  out  of  that  class 
of  judgments  which  require  a  bond  in  double  the  amount  of 
the  judgment.  It  is  true  that,  when  a  judgment  for  money 
is  declared  to  be  a  special  lien  upon  property,  and  the  prop- 
erty is  ordered  to  be  sold,  this  is  an  incident  not  common  to 
an  ordinary  judgment,  but  it  is  nevertheless  still  a  judgment 
for  the  payment  of  money. 

The  construction  we  adopt  is  the  plain  and  obvious  one 
required  by  the  statute,  and,  if  we  were  to  depart  therefrom, 
it  would  require  the  clerk  in  all  this  class  of  cases,  including 
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foreclosures  of  mortgages,  to  make  an  investigation  as  to  the 
value  of  the  property,  in  order  to  fix  the  amount  of  the  bond. 
This  would  lead  to  unnecessary  and  profitless  contention,  by 
making  issues  by  affidavits  before  the  clerk  as  to  the  value  of 
the  property.  We  think  that  it  is  better  that  the  plain  and 
unambiguous  language  of  the  statute  be  adhered  to. 

It  is  claimed  by  counsel  for  the  defendant  that  the  statute 
does  not  authorize  a  personal  judgment  in  this  class  of  cases. 
We  do  not  think  it  proper  to  enter  upon  the  consideration  oi 
that  question  in  determining  this  motion.  We  find  that  a 
judgment  for  the  payment  of  money  was  demanded  in  the 
petition,  and  such  a  judgment  was  rendered  by  the  court. 
In  fixing  the  amount  of  the  appeal  bond,  it  would  be  mani- 
festly improper  to  go  behind  the  record  entries  to  determine 
questions  which  pertain  to  the  merits  of  the  case.  The 
motion  to  require  the  penalty  of  the  bond  to  b#  increased  to 
$64,000  is 

.Sustained.    . 


Stafford  v.  Shoetreed. 


1.  iQjanetion:  to  bkstrain  breach  op  contract:  pacts  kotwar- 
RAKTiKG.  Where  defendant  sold  to  plaintiff  his  business  and  the  good 
will  thereof,  and  entered  into  a  bond  in  the  penalty  of  $100  not  to  en- 
gage in  the  same  business  at  the  same  place,  held  that  the  f  100  was  in 
the  nature  of  stipulated  damages  for  the  breach  of  the  bond;  that  de- 
fendant incurred  the  whole  penalty  by  a  single  breach;  that  plaintiff's 
remedy  was  exhausted  upon  the  receiving  of  that  amount,  and  that  he 
was  not  entitled  to  an  injunction,  under  §  3386  of  the  Code,  to  restrain 
a  continuation  of  the  breach  of  the  contract,  notwithstanding  defendant 
was  insolvent,  so  that  the  penalty  of  the  bond  could  not  be  made  <^ 
him. 

Appeal  from  Allamakee  Circuit  Court, 
Friday,  December  14. 
This  is  an  action  to  recover  damages  for  the  breach  of  a 
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bond,  and  also  for  an  injunction  against  the  defendant,  to 
prohibit  him  from  working  at  the  blacksmithing  business  in 
Postville,  or  within  four  miles  thereof.  A  temporary  injunc- 
tion was  granted,  which  was  dissolved  on  motion,  and  plaint- 
iff appeals. 

F.  S.  Burling^  for  appellant. 

S.  S.  Powers^  for  appellee. 

RoTHKOCK,  J. — The  amount  involved  in  the  suit  as  shown 
by  the  pleadings  does  not  exceed  $100,  and  the  case  come? 
to  us  upon  a  certificate  of  the  trial  judge,  of  which  the  fol- 
lowing is  a  copy : 

"The  following  are  the  facts  in  said  cause:  January  4, 
1881,  plaintiff,  G.  W.  Stafford,  purchased  of  defendant, 
Thomas  Shoitreed,  his  blacksmith  tools  and  stock,  and  the 
good  will  of  his  business,  at  Postville,  Iowa,  for  the  term  of 
three  years,  and  afterwards  executed  to  plaintiff  the  follow- 
ing contract: 

"'This  is  to  certify  that  I  have  this  day  sold  to  G.  W 
Stafford  all  of  the  blacksmith  tools  in  my  shop,  consisting 
of  anvils,  bellows,  *         *         *         and  all  appertain- 

ing to  my  shop,  for  $100,  and  I  promise  in  this  sale  to  obli- 
gate myself  to  do  no  work  at  the  blacksmith  trade,  for  my- 
self or  for  wages,  for  three  years,  in  Postville,  or  within  four 
miles  of  Postville,  under  a  penalty  of  $100  to  be  paid  to  G. 
W.  Stafford,  if  I  do  any  blacksmithing. 

" '  Thomas  Shobteeed.' 

"March  17,  1883,  an  order  was  made  by  me  that,  upon 
tiling  a  bond  in  the  sum  of  $500,  a  temporary  injunction 
issue.  The  bond  was  given  and  the  injunction  issued,  and 
it  was  served  April  3,  1883. 

"April  27,  1883,  and  without  filing  an  answer  or  other 
pleading,  a  motion  was  made  in  vacation  to  dissolve  the 
injunction,  and  taken  under  advisement.  The  defendant  is 
insolvent,  and  commenced  working  at  the  blacksmith  trade, 
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in  Postville,  for  himself,  about  February  27,  1883,  without 
paying  the  penalty. 

"May  5,  1883,  at  chambers,  the  motion  to  dissolve  said 
injunction  was  sustained,  and  injunction  dissolved. 

"  Plaintiff  excepts. 

"  I  hereby  certify,  under  the  foregoing  facts,  and  the  peti- 
tion and  amendment  thereto,  that  this  case  involves  the  do 
termination  of  the  following  questions  of  law,  upon  which  it 
is  desirable  to  have  the  opinion  of  the  supreme  conrt: 

"Can  plaintiff  recover  the  damages  actually  sustained 
already,  and  have  an  injudction  restraining  defendant  fromi 
continuing  to  work  at  the  blacksmith  trade  for  himself  oi 
for  wages? 

"  Under  section  3386  of  the  Code,  where  a  contract  as 
above  given  provides  for  a  specified  amount  as  a  penalty  for 
the  breach  of  such  a  contract,  and  the  contract  4s  broken,  can 
the  plaintiff  recover  such  penalty,  and  in  the  same  action 
enjoin  a  continuation  of  such  breach? 

"C.  T.  Granger,  Judge." 

We  think  the  court  correctly  ordered  that  the  injunction 
be  dissolved.  The  penalty  for  a  breach  of  the  bond  was 
fixed  at  the  sum  of  $100.  It  is  to  be  presumed  that  the 
plaintiff  made  his  contract  with  a  full  knowledge  of  defend- 
ant's financial  standing  and  ability  to  discharge  his  obliga- 
tion. If  he  had  doubts  upon  that  question,  he  should  have 
required  some  security  to  protect  himself  against  any  dam- 
ages which  he  might  sustain  by  reason  of  the  defendant's 
failure  to  observe  his  agreement.  As  he  took  the  defend- 
ant's promise  to  pay  him  $100  if  defendant  should  violate 
his  agreement,  he  cannot  ask  more  than  the  ordinary  process 
of  the  law  to  enforce  payment.  The  amount  which  the  de- 
fendant agreed  to  pay  is  in  the  nature  of  stipulated  damages. 
It  cannot  be  regarded  as  a  penalty,  because  the  actual  dam- 
ages which  plaintiff  may  sustain  by  a  violation  of  the  agree- 
ment must,  in  the  nature  of  things,  be  the  subject  of  mere 
conjecture.     They  cannot   be  established  by  evidence,  even 
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approximately.  Section  3386  of  the  Code  Las  no  applica- 
tion to  a  case  like  this.  It  is  therein  provided  that  in  ''all 
cases  of  breach  of  contract  or  other  injury,  wliere  the  party 
injured  is  entitled  to  maintain  and  has  brought  an  action  by 
ordinary  proceedings,  he  may  in  tlie  same  cause  pray  and 
have  a  writ  of  injunction  against  the  repetition  or  continu- 
ance of  such  breach  of  contract  or  other  injury.  *  *  * 
In  this  case  there  can  be  no  repetition  or  continuance  of 
a  breach  of  the  contract,  because,  when  the  defendant  com- 
menced to  work  at  blacksmithing  at  Postville,  he  incurred 
the  whole  liability,  which  was  to  pay  the  plaintiff  $100. 

Affirmed. 


CuBRiEE  V.  Bates. 


1.  Partnership;  appropriation  of  firm  property  bt  partner: 
LIABILITY  TO  COPARTNER.  Where  a  partner  with  the  assent  of  his 
copartner  appropriates  firm  property  to  the  payment  of  his  individual 
debts,  he  will,  notwithstandingr  such  assent,  be  held  to  account  to  his 
copartner  for  the  property  so  appropriated. 

Appeal  from  Adams  Circuit  CovH. 

Fbidat,  December  14. 

Action  in  chancery  to  settle  the  business  of  a  copartner- 
ship, and  to  recover  an  amount  due  plaintiff,  one  of  the  part- 
ners, which  he  alleges  is  in  the  hands  of  defendant,  his 
copartner.  The  cause  was  sent  to  a  referee,  and  upon  his' 
report  a  decree  was  entered  for  the  value  of  the  assets  of  the 
&rin  found  to  be  in  defendant's  hands.     Defendant  appeals. 

Frank  M.  Davis  and  Anderson  <&  Townery  for  appellant. 

Thomas  Z.  Maxwell^  for  appellee. 

Beck,  J. — I.     The  evidence  establishes  the  following  facts: 
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Plaintiff  and  defendant  entered  into  a  copartnersbip  for 
the  purpose  of  buying  and  shipping  grain.  The  business 
was  mainly  done  by  defendant.  The  grain  was  purchased  in 
the  name  of  the  firm,  but  the  shipments  were  made  all  in 
the  name  of  defendant,*  and  the  remittances  for  grain  sold 
were  made  to  him  and  in  his  name.  A  number  of  ship- 
ments were  made  in  this  way  to  dealers  in  Chicago,  with 
whom  defendant,  before  the  formation  of  the  partnership, 
had  business  transactions  of  the  same  character  on  his  own 
account.  It  is  probable  that  these  dealers  knew  of  the  exist- 
ence of  the  partnership  between  plaintiff  and  defendant,  but 
there  is  no  evidence  tending  to  show  that  they  knew  that  the 
grain  shipped  them  in  defendant's  name  belonged  to  the 
firm.  Upon  transactions  connected  with  option  deals,  there 
was  a  balance  due  from  defendant  to  them,  and  the  proceeds 
of  certain  car  loads  of  grain  bought  by  the  firm  and  shipped 
to  them  in  defendant's  name  they  credited  to  the  account  of 
defendant  in  payment  of  the  transactions  in  options.  De- 
fendant denies  indebtedness  to  the  Chicago  dealers,  which  is 
not  established  by  the  evidence  before  us.  The  evidence 
shows  that  plaintiff  knew  of  the  manner  in  which  defendant 
conducted  the  business,  but  did  not  assent  to  the  shipments 
in  defendant's  name,  and  remittances  to  him  individually. 

II.  It  cannot  be  doubted  that,  if  defendant  appropriated 
the  grain  belonging  to  the  firm,  or  the  proceeds  thereof,  he 
is  liable  to  be  charged  therefor.  We  think  the  evidence 
sufficiently  establishes  such  an  appropriation  of  the  firm 
property — the  grain,  or  its  proceeds,  which  remains  unac- 
counted for,  and  is  claimed  to  have  been  credited  to  defend- 
ant by  the  Chicago  dealers.  The  facts  upon  which  we  base 
this  conclusion  are  these:  Defendant  shipped  the  grain  in 
his  own  name  in  the  same  manner  as  prior  shipments  to  the 
same  dealers,  and  in  the  same  way  secured  remittances  from 
them.  He  did  not  advise  the  consignees  that  it  was  firm 
property.  No  other  act  was  required  to  induce  the  belief 
on  the  part  of  the  consifijnees  that  the  grain  belonged  to 
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defendant.  The  knowledge  of  plaintiff  of  the  manner  the 
business  was  conducted,  without  objection  thereto,  would 
amount  to  assent  to  the  appropriation  by  defendant.  But 
such  assent  does  not  defeat  the  plaintiff's  right  to  recover 
his  interest  in  the  property.  Now,  although  defendant  in 
fact  was  not  indebted  to  the  Chicago  dealers,  the  appropria- 
tion was  nevertheless  made. 

We  think  the  facts  present  a  clear  case  of  the  appropria- 
tion of  the  property  of  the  firm  by  defendant.  Upon  this 
ground,  we  tiiink  the  judgment  of  the  circuit  court  ought 
to  be 

Affibmkd. 


Gill  v.  Sullivan  et  al. 

MULDOWNEY  V.   ThB  SaMB. 

Walsh  v.  The  Same. 

102    fi29 
120    716 

In  an  action  npon  a  supersedeas  bond,  the  recovery  must  be  limited  by 
the  terms  of  the  bond.  Accordingly,  where  in  a  certain  action  the 
plaintiff  herein  was  decreed  to  be  entitled  to  the  possession  of  certain 
real  estate,  and  the  defendants  appealed  to  the  supreme  court,  and  filed 
a  bond,  which  was  regarded  by  all  the  parties  as  a  supersedeas  bond, 
but  which  did  not  obligate  the  appellants  in  that  case  to  pay  ''all  rents 
and  damages  to  property  during  the  pendency  of  the  appeal,  out  of 
which  the  appellee  is  kept  by  reason  of  the  appeal,*'  (Code,  §  8186.)  held 
that  the  bond  did  not  in  fact  supersede  the  judgment,  and  that,  after 
an  affirmance  of  the  cause  in  the  supreme  court,  plaintiff  could  not 
recover  upon  the  bond  for  rents  and  damages  to  the  real  estate  during 
the  pendency  of  the  appeal. 

Appeal  from  Iowa  District  Cottrt. 

Fbeday,  December  14. 

These  are  actions  upon  a  supersedeas  bond  given  in  actions 
appealed  to  this  court.     A  demurrer  to  the  petition  in  each 
Vol.  LXII— 84 
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case  was  sustained,  and  judgment  thereon  was  rendered  for 
defendants.  Plaintiffs  appeal.  The  cases,  involving  the 
same  facts,  were  submitted  upon  one  abstract. 

F.  P.  MurjpJm/y  for  appellants. 

Rumple  cfe  Lake^  for  appellees. 

Beck,  J. — I.  In  an  action  in  the  circuit  court,  the  plaintiff? 
were  held  to  be  the  owners  of  certain  real  estate,  and  from 
the  decision  the  defendants  appealed  to  this  court,  and  filed 
in  the  respective  actions  the  supersedeas  bonds  upon  which 
these  suits  are  brought.  The  judgments  were  aflSrmed  in 
this  court.  These  facts  are  alleged  in  the  petition,  which 
claims  to  recover  for  the  rents  and  profits  of  the  real  estate, 
and  damages  for  injury  done  thereto.  The  bonds  are  condi- 
tioned that  "appellants  shall  pay  to  the  appellees  all  cost? 
and  damages  that  shall  be  adjudged  against  appellants  on 
said  appeal,  and  shall  also  satisfy  and  perform  the  said  judg- 
ment or  order  appealed  from,  in  case  it  shall  be  aflSrmed, 
and  any  judgment  or  order  which  the  supreme  court  may 
render,  or  order  to  be  rendered  by  the  circuit  court."  The 
demurrers  to  the  petitions,  were  sustained  by  the  court, 
upon  the  ground  that  the  defendants  are  not,  by  tlie 
terms  of  the  bonds,  liable  for  rents  of  and  injury  to  tlie 
property. 

II.  We  think  the  demurrers  were  rightly  sustained.  Tlie 
damages  which  plaintiffs  claim  in  these  actions  do  not  arise 
upon  a  breach  of  any  condition  of  the  bonds  creating  liabil- 
ities for  rents  and  profits  and  for  injury  to  the  lands.  Under 
the  statute,  the  bonds,  in  order  to  supersede  the  judgments, 
should  have  contained  such  condition.  Code,  §  318G.  By 
its  omission,  the  bonds  did  not  lawfully  operate  to  supersede 
the  judgments.  The  contracts  of  the  parties  were  expressed 
in  the  bonds,  and  they  cannot  be  extended-  on  the  ground 
tliat  they  were  mistakenly  regarded  as  superseding  the  judg- 
ments. 
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III.  The  section  of  the  Code  above  cited  prescribes  that 
a  supersedeas  bond  shall  be  "to  the  effect  that  the  appellant 
shall  pay  to  the  appellee  all  costs  and  damages  that,  shall  be 
adjudged  against  the  appellant  on  the  appeal;  also  that  he 
shall  satisfy  and  perform  the  judgment  or  order  appealed 
from,  in  case  it  shall  be  aflSrmed,  and  any  judgment  or  order 
which  the  supreme  court  may  render,  or  order  to  be  rendered 
by  the  inferior  court,  not  exceeding  in  amount  the  value  of 
the  original  judgment  or  order,  and  all  rents  and  damages 
to  property  dtiring  the  pendency  of  the  appeal,  out  of  which 
the  appellee  is  kept  by  reason  of  the  appeal." 

Counsel  for  plaintiffs  insist  that  the  last  clause  of  this 
provision,  beginning  with  the  words  "not  exceeding  tlie 
amount,"  to  the  end  of  the  quotation,  is  a  limitation  upon 
the  amount  which  the  obligee  may  recover,  and  is  not  in- 
tended to  express  a  condition  of  the  bond.  This  is  a  mis 
taken  construction.  The  language  quoted  prescribes  the  con- 
ditions of  the  bond,  one  of  which  is  to  the  effect  that  the 
obligor  shall  be  liable  for  rents  and  injury  to  the  property, 
possession  of  which  is  held  pending  the  appeal.  The  limita- 
tion upon  the  recovery  expressed  by  the  words,  "not  exceed- 
ing in  amount  or  value  the  original  judgment,"  etc.,  is  a  part 
of  the  condition,  and  does  not  extend  to  rents  of  and  injury  to 
property.  These  words  do  not  qualify  those  following  them ; 
they  limit  those  preceding  them. 

As  the  bonds  contain  no  contract  binding  defendants  for 
rents  and  injury  to  the  property,  they  cannot  be  held  liable 
therefor  in  this  action. 

The  judgment  of  the  circuit  court  is 

Affikmed. 
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Fetes  v.  O'Lafghlin  et  al. 

1.  Mortgage:  omission  to  state  amount  of  notesecubed  thereby 
EFFECT  OF :  NOTICE.  All  Written  instruments  referred  to  in  deeds  and 
contracts,  with  sufficient  explicitness  to  identify  them,  are  to  be  re- 
prarded  as  so  far  constituting  a  part  of  such  deeds  and  contracts  as  to  be 
read  with  them  in  order  to  determine  their  terms  and  conditions.  Ac- 
cordingly, where  a  mortgage  failed  to  recite  the  amount  of  the  note 
secured  thereby,  but  referred  to  the  note  by  its  date,  the  names  of  the 
maker  and  payee,  the  date  of  its  maturity,  the  rate  of  interest  provided 
for  and  the  time  it  became  payable,  held  that  this  was  sufficient  to 
identify  the  note,  and  that  the  recording  of  the  mortgage  gave  notice 
to  a  subsequent  mortgagee  of  the  existence  of  the  lien  and  the  amount 
theteof.    See  authorities  collated  by  Beck,  J. 

Appeal  from  Washington  Circuit  Court. 

Friday,  December  14. 

AonoN  in  chancery  to  foreclose  a  mortgage.  There  was 
a  decree  granting  the  relief  prayed  for  by  plaintiff.  The 
defendant,  Scofield,  alone  appeals.  The  facts  of  the  case 
appear  in  the  opinion. 

H.  (&  W.  Scofield^  for  appellent. 

J.  F.  Brown  and  A.  H.  Patterson  cfe  Sons^  for  appellees. 

Beck,  J. — I.  The  controversy  in  the  case  arises  between 
defendant,  H.  Scofield,  who  claims  title  to  the  land  under 
foreclosure  of  a  junior  mortgage,  and  the  plaintiff  and  the 
other  defendants.  The  mortgage  which  plaintiff  seeks  to 
foreclose  was  duly  recorded  prior  to  the  mortgage  under 
which  Scofield  claims  title,  and  is  suflScient  in  all  respects, 
unless  it  be  invalid  upon  the  ground  that  it  omits  to  recite 
the  amount  of  the  note  which  it  is  given  to  secure.  The 
omission  ol3Curs  in  the  manner  shown  by  the  following  quota- 
tions from  the  mortgage.  After  the  granting  part  of  the 
mortgage,  its  condition  is  expressed  in  the  following  lan- 
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gnage:  "  The  foregoing  convey ance  is  on  the  conditions  fol- 
lowing, to  wit:  The  said  William  O'Laughliu  has  executed 
and  delivered  to  the  said  Peter  Fetes  his  promissory  note  for 

the   sum  of dollars,  dated  the  twenty-sixth  day 

of  June,  1876,  payable  two  years  after  date,  with  ten  per 
cent  interest,  payable  annually.  Now,  if  the  said  William 
O'Laughlin  shall  well  and  truly  pay  to  said  Peter  Fetes,  or 
his  assignees,  the  full  amount  of  said  note  above  specified  as 
the  same  becomes  due,  then  the  above  to  be  void,  otherwise 
to  be  and  remain  in  full  force."  The  mortgage  recites  the 
consideration  of  the  conveyance  to  be  $350. 

II.  The  defendant,  Scofield,  insists  that  the  registry  of  the 
mortgage,  on  account  of  its  omission  to  show  the  amount  of 
the  note,  did  not  impart  notice  to  him  as  a  claimant  under 
the  junior  mortgage.  This  position  presents  the  only  ques- 
tion that  need  be  determined  in  th^  case. 

The  defect  in  the  mortgage  consists  in  the  omission, 
through  mistake  probably,  to  state  the  amount  of  the  prom- 
issory note  secured  by  the  conveyance.  If  such  omission 
does  not  affect  the  validity  of  the  instrument,  the  fact  that  it 
occurred  through  mistake  cannot,  of  course,  defeat  the  instru- 
ment. 

A  mortgage  given  as  security  for  the  payment  of  money 
operates  to  secure  the  debt  contemplated  by  the  parties,  and 
will  remain  valid  as  long  as  the  debt  remains  unpaid.  This 
is  so,  even  if  therei  be  changes  in  the  note  given  by  the 
debtor  to  the  creditor,  by  the  cancellation  of  the  note  first 
given  and  the  execution  of  a  new  one.  So  the  mortgage 
will  secure  the  increase  of  the  debt  by  interest.  As  long  as 
the  debt  remains  unpaid. the  mortgage  is  valid.  The  amount 
of  the  debt  need  not  be  shown  upon  the  face  of  the  mort- 
gage, if  reference  be  made  to  other  evidence  thereof  from 
which  the  true  amount  of  the  debt  may  be  determined. 
Were  the  rule  otherwise,  the  increase  of  the  debt  by  interest, 
or  its  diminution  by  payments,  would  affect  the  validity  of 
the  instrument.     The  true  amount  of  the  debt  secured  can- 
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not  always  be  discovered  from  the  mortgage,  however  accu- 
rately the  note  may  be  described  therein.  Bat  if  there  be 
such  a  reference  to  the  note  and  the  party  executing  it  as 
will  direct  inquiry  which  will  lead  to  the  discovery  of  the 
amount  of  the  debt,  the  mortgage  is  regarded  as  valid. 

It  is  a  familiar  rule  of  the  law  that  all  written  instru- 
ments referred  to  in  deeds  and  contracts,  with  sufficient  ex- 
plicitness  to  identify  them,  are  to  be  regarded  as  so  far  con- 
stituting a  part  of  such  deeds  and  contracts  as  to  be  read 
with  them,  in  order  to  determine  their  terms  and  conditions. 
In  the  case  before  us,  the  note  secured  by  the  mortgage  is 
referred  to  by  its  date,  the  name  of  the  maker,  the  day  of 
its  maturity,  the  rate  of  interest  provided  for,  and  the  time 
it  becomes  payable.  Surely  this  reference  is  sufficient  to 
identify  the  note  and  authorize  it  to  be  read  in  order  to  de- 
termine the  terms  of  the  mortgage.  The  record  of  the 
mortgage  imparted  notice  to  defendant  that  the  amount  of 
the  note  was  to  be  determined  by  that  instrument  itself,  to 
which  reference  was  made.  These  conclusions  are  supported 
by  the  following  cases:  Kellogg  v.  Frazier^  40  Iowa,  502; 
Clark  V.  Symcm^  55  Id.,  14 ;  Bume  v.  Littlefield^  29  Me.,  302 ; 
Rwketson  v.  Richardson^  19  Cal.,  330;  Grill  v.  Piri/ney's 
Adm^Vy  12  Ohio  St.,  38;  Tovsleyv.  Tousley,  6  Id.,  78;  Ilurd 
V.  Robinson^  11  Id.,  232;  Bdbcockv.  Lish^  57  111.,  327;  Booth 
V.  Bamum^  9  Conn.,  286;  Stoughton  v.  Pasco^  5  Id.,  442; 
s.  c,  13  Am.  Decisions,  p.  72.  See  also  Michigan  Ins.  Co.  v. 
Brown,  11  Mich.,  266,  and  Wehh  v.  Stone,  24  K  H.,  282. 

III.  The  following  cases  cited  by  counsel  for  defendant 
fail  to  support  their  position  that  the  omission  of  the 
amount  of  the  note  in  the  mortgage,  invalidates  it. 

In  Disque  v.  Wright,  49  Iowa,  538,  the  name  of  the  mort- 
gagee was  omitted  from  the  mortgage.  In  Frost  v.  Beeh- 
man,  1  Johns.  Ch.,  288,  the  mortgage  as  registered  showed 
the  debt  to  be  $300  instead  of  $3,000,  the  true  amount  ft 
was  held  to  be  notice  to  a  subsequent  purchaser  of  indebted- 
ness to  the  extent  of  $300,  and  no  more.     H&rman  v.  Vem- 
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ing^  44  Conn.,  124,  relates  to  the  sulficiency  of  the  descrip- 
tion  of  the  mortgaged  premises.  The  mortgage  in  Chauncy 
V.  Amoldy  24  N.  Y.,  330,  as  in  Dtsque  v.  Wrightj  supra^ 
did  not  contain  the  name  of  the  mortgagee.  In  Whittaher 
V.  jF'tiUer,  5  Minn.,  508,  it  is  held  that  the  interest  pre- 
Bcribed  by  statute  should  be  allowed  upon  the  debt  secured 
by  the  mortgage,  when  the  instrument  did  not  specify  a 
higher  rate  named  in  the  notes.  The  case  is  in  conflict  with 
the  decisions  above  cited,  and  especially  with  liicketson  v. 
Richardson^  supra.  The  facts  upon  which  Truscott  et  al,  v. 
Kingy  6  N.  Y.,  (2  Sel.,)  147  and  Pech^  Adm\  v.  Mallams^ 
10  N.  Y.,  509,  were  decided,  distinguish  these  decisions  from 
the  case  at  bar. 

It  is  our  conclusion  that  the  record  of  the  mortgage  in 
this  case  imparted  notice  of  the  amount  of  the  debt  for 
which  it  wai^  given  as  security,  and  that  it  is  a  lien  prior  to 
the  mortgage  under  which  defendant  claims  title  to  the  land. 

Affirmed. 


Obat  v.  Oubrieb  bt  al. 


1.  Chattel  Mortgage:  u^sufficient  description.  A  chattel  mort- 
gage which  describes  the  mortsraged  property  as  "all  the  cat  and  grow- 
ing and  having  grown''  on  the  land  described,  is  insufficient  to  convey 
to  third  parties  notice  of  a  lien  created  thereby  upon  the  crops  grown 
upon  the  land. 

Appeal  from  Buohximan  Ci/rcuU  Gov/rt. 

Fbidat,  Deoembeb  14. 

AonoN  in  replevin  brought  to  recover  possession  of  certain 
hay,  oats  and  corn.  The  plaintiff  claims  the  right  of  posses- 
sion  by  virtue  of  a  chattel  mortgage.  The  defendants  claim 
the  right  of  possession  under  the  levy  of  an  execution  issued 
upon  a  judgment  against  the  mortgagor.     There  was  a  trial 
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to  a  jury,  aod  verdict  and  judgment  were  rendered  for  the 
defendants.     The  plaintiff  appeals. 

2>.  W.  Bruckart  and  E.  E.  Hasner^  for  appellant. 

Holman  <&  Crawford^  for  appellee. 

Adams,  J. — The  court  gave  the  jury  a  peremptory  instruc- 
tion to  render  a  verdict  for  the  defendants.  In  this  we  think 
that  there  was  no  error.  The  mortgage  under  which  the 
plaintiff  claims  is  defective  in  the  description.  It  is  in  these 
words:  "All  the  cut  and  growing  and  having  grown  on  the 
W  ^  of  the  N  E  ^,"  etc.  The  plaintiff  contends  that,  while 
the  description  is  not  precisely  as  it  should  be,  it  is  not  unin- 
telligible, nor,  when  properly  construed,  uncertain,  but  that 
it  means  all  the  crops  cut,  growing  and  grown  on  the  land. 

It  is  evident  enough  upon  looking  at  the  defcription  that 
a  word  of  some  kind  was  omitted  by  mistake.  If  we  could 
discover  with  reasonable  certainty  what  the  word  is,  we 
might  feel  justified  in  supplying  it  by  construction.  But  we 
are  not  able  to  discover  with  any  certainty  what  word  was 
intended.  We  know  of  no  rule  which  would  justify  us  in 
holding  that  the  word  omitted  is  the  word  of  the  broadest 
signification  which  could  be  properly  used  in  connection  with 
the  other  words.  We  cannot  say  why  we  should  supply  the 
word  cropa^  rather  than  hay^  or  com^  or  something  else.  In 
our  opinion  the  description  is  fatally  defective. 

Affirmed. 
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Thomas,  Assignee,  y.  Stetson. 

1.  Partnership :  payment  of  partner's  debts  with  firm  property. 
Where  a  member  of  u  co-partnership  is  indebted  to  a  person  owing  the 
firm,  he  cannot  apply  the  indebtedness  to  the  firm  for  the  purpose  of 
canceling  his  personal  indebtedness  to  the  firm's  debtor,  without  tiie  con- 
sent of  his  co-partner,  or  his  snbseqnent  ratification;  and  such  a^jnst- 
ment  will  not  avail  the  debtor  to  the  firm  as  a  defense  in  an  action  by 
the  assignee  of  the  firm  to  recover  the  amoont  of  the  indebtedness.  See 
authorities  collated  by  Adams,  J. 

Appeal  from  Buena  Vista  District  Cov/rt. 

Friday,  December  14. 

Action  upon  an  account  for  goods  sold  and  delivered.  The 
defendant  for  answer  averred  certain  facts  as  constituting  pay- 
ment. The  plaintiff  demurred  to  the  answer  upon  the  ground 
that  the  facts  averred  did  not  constitute  payment.  The  court 
sustained  the  demurrer,  and  the  defendant  electing  to  stand 
upon  his  answer,  judgment  was  rendered  for  the  plaintiff. 
The  defendant  appeals. 

Gregory  <&  Bailie^  for  appellant. 

Lot  ThonmSj  for  himself. 

Adams,  J. — The  facts  as  shown  by  the  answer  are,  that  the 
goods  in  question  were  purchased  by  the  defendant  of  one  J. 
F.  Doty  &  Co.,  the  plaintiff's  assignor;  that  this  firm  con- 
sisted of  J.  F.  Doty  and  James  E.  Day,  and  was  engaged  in 
selling  lumber  and  coal  at  Storm  Lake;  that  Doty  resided  at 
Storm  Lake,  and  was  the  active  member  of  the  firm,  and  had 
the  entire  and  exclusive  management  and  control  of  the  busi- 
ness; that  Day  resided  in  Dubuque;  that  the  sale  by  J.  F. 
Doty  &  Co.  to  the  defendant  of  the  goods  in  question  was 
made  through  Doty  as  a  member  of  the  firm;  that  the  defend- 
ant was  a  merchant  at  Storm  Lake,  engaged  in  a  different  line 
of  trade,  and  sold  goods  in  his  line  on  credit  to  Doty  for  his 
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individual  use,  and  afterward  Doty  and  the  defendant  made 
a  settlement,  whereby  it  was  agreed  that  the  indebtedness  due 
to  J.  F.  Doty  &  Co.  from  the  defendant  should  be  deemed 
paid  by  the  release  of  the  indebtedness  due  from  J.  F.  Doty 
individually  to  the  defendant.  This  alleged  settlement  con- 
stitutes the  payment  upon  which  ithe  defendant  relies.  For 
the  purpose  of  showing  that  J.  F.  Doty  had  authority  to  ac- 
cept in  payment  of  indebtedness  due  his  firm  the  release  of 
certain  indebtedness  due  individually  from  himself,  the  de- 
fendants made  certain  averments,  which  are,  in  substance,  that 
for  two  years  or  more  he  had  bought  goods  on  credit  of  J.  F. 
Doty  &  Co.,  and  had  sold  goods  on  credit  to  J.  F.  Doty  for  his 
individual  use,  and  that  he  and  Doty  had  afterwards  applied 
one  account  against  the  other,  and  J.  F.  Doty  had  charged  him- 
self accordingly  on  the  firm  books  of  J.  F.  Doty  &  Co.,  and 
that  Day  did  not  object  thereto.  He  further  averred,  in  sub- 
stance, that  it  was  the  uniform  practice  and  usage  of  the  firm 
of  Doty  &  Co.  at  all  times  to  receive  accounts  against  Doty 
individually  in  payment  of  their  partnership  demands,  which 
was  well  known  throughout  the  community,  so  that  this  de- 
fendant knew  such  to  be  their  uniform  practice  prior  to  the 
time  that  he  dealt  with  the  firm,  and  that,  in  dealing  with  it 
and  making  settlements  with  Doty  as  set  out,  he  relied  upon 
sucli  practice. 

These  are,  in  substance,  the  averments  upon  which  the  de- 
fendant relies  as  showing  payment,  but  in  our  opinion  they 
do  not  have  that  effect.  A  partner  has  authority  to  bind  the 
firm  in  all  matters  pertaining  to  the  partnership  business. 
But  it  is  not  properly  partnership  business  to  release  indebt- 
edness due  to  it,  in  consideration  of  the  release  of  indebted- 
ness due  to  its  debtor  from  one  of  its  members.  The  pre- 
cise question  arose  in  McNair  v.  Plattj  46  111.,  211.  In  that 
case  the  court  said:  "The  rule  is  firmly  established,  and  not 
to  be  controverted,  that,  where  a  member  of  a  copartnership 
is  indebted  to  a  person  owing  the  firm,  he  cannot  apply  the 
indebtedness  due  to  the  firm  for  the  purpose  of  canceling  his 
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indebtedness,  nor  can  he  apply  the  funds  or  property  of  the 
firm  for  such  purpose  without  the  consent  of  his  copartner, 
or  at  least  his  subsequent  ratification."  Citing  Brewster  v . 
Mott,  4  Scam.,  378,  and  Billiard  v.  Walker,  11  111.,  644. 
See  also  1  Dev.  &  Bat.  Eq.,  284;  Weed  v.  liie/iardaon,  2 
Dev.  &  Bat.  Law,  535;  Pierce  v.  Pass,  1  Port.,  (Ala.,)  232; 
Caldwell  v.  Scott,  54  N.  H.,  414;  Todd  v.  Lorah,  75  Pa. 
St.,  155;  Everingham  v.  Ensworth,  7  Wend.,  326;  Doh  v. 
Halsey,  16  Johns.,  34;  Yiles  v.  Bangs,  36  Wis.,  135.  Possi- 
bly it  may  be  thought  that  a  diflferent  rule  is  held  in  Stokes 
V.  Stevens,  40  Cal.,  391.  We  are  inclined  to  think  that  that 
case  is  distinguishable  from  the  one  at  bar;  but,  whether  it  is  so 
or  not,  we  have  to  say  that  it  appears  to  us  that  the  ruling  of 
the  court  below  is  sustained  by  a  great  preponderance  of  au- 
thority. It  may  be  that,  if  the  release  of  the  firm  account 
against  the  defendant,  for  a  consideration  moving  to  Doty, 
was  previously  authorized  or  subsequently  assented  to  by 
Day,  the  other  member  of  the  firm,  the  transaction  should  be 
deemed  to  be  that  of  the  fii*m,  and  valid,  if  made  in  good 
faith,  even  as  against  its  creditors.  The  defendant  insists 
that  he  pleaded  such  authorization.  But  it  appears  to  us  that 
what  he  relies  upon  as  averments  of  authorization  are  at  most 
only  averments  of  facts  proper  to  be  proven  as  evidence  tend- 
ing to  show  authorization.  lie  avers  that  previously  settle- 
ments of  a  similar  kind  had  been  made  between  him  and 
Doty,  and  entered  upon  the  firm  books,  and  that  Day  did  not 
object.  But  this  would  not  be  even  a  circumstance  against 
the  defendant,  unless  Day  knew  what  the  books  contained,  or 
otherwise  had  knowledge  of  what  had  been  done.  Tlie  de- 
fendent  further  avers  that  it  was  the  uniform  practice  of  the 
firm  to  receive  accounts  against  Doty  in  payment  of  accounts 
due  the  firm,  which  fact  was  known  to  the  defendant  and  re- 
lied upon  by  him  when  he  sold  on  credit  to  Doty.  But  this 
averment  by  the  defendant  must  be  taken  in  connection  with 
another,  and  that  is,  that  Doty  "had  the  entire  and  exclusive 
management  and  control  of  the  business  of  the  firm."    Tlio 
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firm,  then,  did  no  business  except  what  Doty  did,  and  had  no 
practice  except  what  grew  out  of  Doty's  acts.  Besides,  the 
"  practice"  upon  which  he  says  he  relied  would,  as  already 
said,  if  it  had  been  the  practice  of  the  firm,  only  be  a  circum- 
stance to  be  shown  in  evidence  for  what  it  was  worth.  The 
defendant  should  have  expressly  averred  authorization,  if  he 
relied  upon  any  authorization  as  distinct  from  that  implied 
from  the  fact  of  partnership. 

He  insists  that  it  is  a  great  hardship  if  his  settlement  with 
.Doty  cannot  be  sustained.  But  he  knew,  or  should  have 
known,  that  his  transaction  with  Doty  was  not  within  the 
scope  of  the  firm  business,  and,  unless  sanctioned  by  Day, 
was  a  misappropriation  by  Doty  of  firm  assets.  When  a  per- 
son  enters  into  such  a  transaction  with  a  member  of  a  co- 
partnership, it  appears  to  us  that  we  are  justified  in  saying 
that  it  is  his  duty  to  see  whether  or  not  what  appears  to  be  a 
wrong  on  its  face  is  so  in  fact.  We  think  that  the  demurrer 
to  the  defendant's  answer  was  properly  sustained. 

Afffirmed. 


BUSHNELL  ET  AL.  V.  RoBBSON  &  Co.  ET  AL. 

1.  Kaisanoes:  slauohtbb-housbs  ih  obbtain  locations  abb  prima 
FACIE.  A  slaughter-house  in  a  city  or  public  place,  or  near  a  highway, 
or  where  numerous  persons  reside,  is^Wj»»a  facie  a  nuisanoe.  It  is  ac- 
cordingly held  that  the  slaughter-house  of  defendants,  situated  as  it  U 
shown  to  be  by  the  e?idence,  must  be  regarded  as  a  nuisance. 

2. :  action  to  enjoin:  parties  plaintiff:  joinder.    Although 

a  nuisance  may  affect  the  public  at  large,  yet  where  an  indindual  suffers 
special  iigury  therefrom,  he  is  entitled  to  sue  for  relief;  and  several  in- 
di?iduals  bo  specially  injured  in  the  enjoyment  of  their  homes  may  join 
in  an  action  for  the  abatement  of  tiie  nuisance,  notwiuistanding  they 
severally  own  the  property  on  which  they  reside. 

8.  :   REMEDY  BY  INJUNCTION  IN  SqUITY:    STATUTES   CONSTRUED. 

Inasmuch  as  courts  of  equity,  prior  to  the  adoption  of  the  Code  of  1873, 
had  jurisdiction  to  restrain  by  injunction  the  continuance  of  nuisances, 
that  jurisdiction  still  exists,  (Code,  §  §  2508,  3386,)  notwithstanding  a 
remedy  by  action  at  law  is  provided  by  section  3331  of  the  Code. 
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4.  :  PBIOR  estabushicbntof:  use  of  adjacent  land  not  prej- 
udiced BY.  One  person  cannot  erect  a  nuisance  upon  his  land  adjoin- 
ing vacant  land  owned  by  another,  and  thus  measurably  control  tho 
use  to  which  his  neighbor's  land  may  in  the  future  be  subjected;  and 
the  fact  that  the  nuisance  in  this  case  complained  of  was  erected  prioi 
to  the  time  when  plaintiffs  built  their  residences  upon  the  neighboring 
lots,  is  no  reason  why  a  court  of  equity  should  remit  them  to  a  court  of 
law  for  their  remedy. 

5.  Fraotioe:  petition  not  buppicientlt  specific:  effect  on  evi- 

dence. A  petition  in  equity,  filed  by  several  property  owners,  to  abate 
a  nuisance  affecting  their  property,  but  which  fails  to  state  whether  the 
plaintiffs  jointly  or  severally  own  the  property  affected,  may  be  vulner- 
able to  a  motion  for  a  more  specific  statement;  but  defendants,  failing 
to  make  such  motion,  cannot  on  the  trial  object  to  evidence  tending  to 
show  the  character  and  extent  of  plaintiffs*  interest  in  the  property. 

S.  Nuisanoe :  abatement  in  equity  :  conditional  or  unconditional 
decree:  practice.  Where  a  court  finds  an  establishment  (a  slaughter- 
house in  this  case)  to  be  a  nuisance  as  conducted,  it  should  allow  the 
defendants  to  show,  if  they  can,  that  it  is  possible  to  continue  the  busi- 
ness in  the  same  place  without  its  being  a  nuisance.  If  this  can  be  done, 
the  court  should  by  its  decree  determine  the  conditions  upon  which  the 
s  business  may  be  continued;  otherwise  the  decree  should  unconditionally 
enjoin  the  further  operation  of  the  establishment 

Appeal  from  Scott  Circuit  Cowrt. 

Fbidat,  Decembeb  14. 

The  petition  states  that  the  defendants  are  the  owners  of  a 
slaughter-house,  which  is  situated  near  the  limits  of  the  city 
of  Davenport,  and  near  one  of  the  suburbs  thereof,  in  which 
the  plain  tiffs  reside.  "  That  at  said  slaughter-house  large  num- 
bers of  cattle,  sheep  and  hogs  are  confined  in  small  enclosures 
or  pens,  where  they  are  fed  and  watered,  and  the  excrement, 
decayed  food,  slop  and  other  filth,  retained  and  allowed  to  de- 
cay; that  said  cattle,  sheep  and  hogs  are  at  said  place  killed 
and  slaughtered  and  dressed  and  prepared  for  market,  and  the 
excrement  and  useless  parts  of  said  cattle,  sheep  and  hogs  are 
retained  and  allowed  to  decay  on  said  premises,  and  the  tal- 
low, lard,  fat,  etc.,  from  said  animals  is  melted  down  and  sep- 
arated from  other  matter  at  said  premises,  and  other  work 
and  labor,  such  as  is  usually  carried  on  and  conducted  at  such 
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places  and  in  that  business,  is  there  carried  on  and  conducted." 
That  there  is  no  adequate  drainage  on  said  premises,  and,  "by 
reason  of  the  aforesaid  matters,  said  slaughter-house,  yards  and 
pens  cause  and  occasion  noxious  exhalations  and  offensive  smells, 
greatly  corrupting  and  infecting  the  air  in  said  vicinity  and 
neighborhood,  and  other  annoyances  dangerous  and  injurious 
to  the  health,  comfort  and  property  of  plaintiffs,  and  others 
residing  in  said  vicinity,  and  offensive  to  the  senses,  and  an 
obstruction  to  the  free  use  of  said  property,  so  that  the  same 
essentially  interferes  with  the  comfortable  enjoyment  of  life 
and  proi)erty  in  said  neighborhood,  and  is  a  nuisance." 

The  relief  asked  is  that  "said  slaughter-house,  yards,  pens, 
etc.,  be  declared  and  decreed  to  be  a  nuisance,  and  that  said 
defendants  and  their  agents,  employes,  and  any  and  all  per- 
sons acting  or  claiming  under  them,  may  be  forever  enjoined 
and  restrained  from  further  carrying  on  or  conducting  said 
business  at  said  place,  and  that  a  writ  of  injunction  may  be 
issued."     * 

Certain  })aragraph8  of  the  petition  were  stricken  out  on 
motion,  and  the  answer  generally  and  specially  denied  most 
of  the  material  allegations  of  the  petition.  The  court  found 
for  the  plaintiffs,  and  entered  a  decree  enjoining  the  defend- 
ants from  continuing  said  business  on  the  premises  in  "any 
such  way  or  manner  as  to  cause  a  repetition  or  continuance 
of  the  nuisance."  Both  parties  appeal,  but  the  plaintiffs  did 
not  do  so  until  after  the  defendants  had  appealed. 

Davison  cfe  Lane^  for  appellants. 

Bills  i&  Blocks  for  appellees. 

Seevebs,  J. — I.     We  have  examined   the  evidence,  and  • 
have  reached  the  conclusion  that  the  allegations  of  the  peti- 
tion are  sustained  by  a  preponderance  of  the  evi- 
l.KUiSANCEs:    _  _,       ,  .   ,.J;   .  T     ,        ,  .,  . 

siauRhter-       dence.   The  plaintiffs  introduced  thirty  witnesses, 

houses  in  cer-  ^  •'  ' 

^^n  locatjons  and  the  defendants  forty-three.     The  evidence  is 
facie.  lengthy.     It  is  fully  set  forth  in  the  abstract — 

about  one  hundred  and  fifty-five  passes  beins^  required  for 
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that  purpose.  It  is  obvious  that  we  cannot  and  should  not 
occupy  the  space  in  the  reports  which  would  be  required 
to  comment  largely  on  this  evidence.  It  is  directed  to  the 
single  point  whether  the  stencli  from  the  slaughter-house 
and  pens  is  injurious  to  health,  and  interferes  with  the 
comfortable  enjoyment  of  life  and  property.     Code,  §  3331. 

The  evidence  on  the  part  of  the  plaintiffs  is  affirmative  in 
character,  while  that  introduced  by  defendants  is  necessarily 
negative. 

But  the  evidence  introduced  by  the  plaintiffs  is  sustained 
by  some  of  the  witnesses  introduced  by  the  defendants.  Some 
of  the  witnesses  of  the  latter,  while  admitting  that  there  were 
smells  emanating  from  the  slaughter-house,  say  that  they  suf- 
fered no  inconvenience  therefrom,  and  others  say  there  were 
offensive  odors  at  times,  and  that  they  would  not  like  to  live 
within  the  range  thereof  if  they  existed  all  the  time. 

We  cannot  disregard  or  fail  to  give  due  weight  to  the  plaint- 
iffs' witnesses,  who  testify  affirmatively  that  there  are  odors 
emanating  from  the  defendants'  premises,  which  are  injurious 
to  health,  and  render  the  comfortable  enjoyment  of  property 
impossible. 

It  appears  from  the  evidence  that  cattle,  sheep  and  hogs  are 
slaughtered  on  the  premises,  and  the  refuse  thereof,  consist-^ 
ing  of  the  heads,  feet  and  entrails,  are  usually  boiled  in  a  ket- 
tle and  fed  to  the  hogs.  The  entrails  of  lambs  have  been  so 
fed  without  being  cooked.  Tainted  meat  and  tallow  also  have 
been  rendered  or  cooked  on  said  premises  on  at  least  two  oc- 
casions. 

From  some  of  these  sources,  and  from  the  pens,  we  are  forced 
to  the  conclusion  that  there  emanate  odors  and  smells  which 
are  injurious  to  health  and  the  comfortable  enjoyment  of 
property. 

We  are  not  prepared  to  say  that  the  premises  are  not  kept 
as  clean  as  the  business  carried  on  will  permit.  Nevertheless, 
we  think  such  business,  while  necessary  and  essential,  when 
carried  on  at  the  place  it  is,  must  be  regarded  as  a  nuisance. 
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Slanghter-houses  in  a  city  or  public  place,  or  near  a  high- 
way, or  where  nnmerons  persons  reside,  Sive  prima  facie  nui- 
sances. Wood's  Law  of  Nuisances,  §  §  504,  505 ;  Catlin  v. 
Valentiney  9  Paige,  Ch.,  575;  The  State  v.  Raster^  35  Iowa, 
221. 

The  defendants'  slaughter-house  is  about  seven  hundred 
feet  north  of  the  limits  of  the  city  of  Davenport.  But  west 
of  the  house  is  Grant's  addition,  about  five  hundred  feet  distant. 

Between  the  defendants'  premises  and  said  addition  there 
is  a  public  highway,  known  as  the  Dubuque  road,  which  con- 
nects with  or  is  an  extension  of  Brady  street  in  said  city. 

Robinson  &  Ballew's  addition  is  north  of  the  slaughter- 
house, and  about  seven  hundred  feet  distant.  South  avenue 
is  a  public  highway,  and  is  the  southern  boundary  of  said 
addition. 

Defendant's  premises  abut  on  Famam  street  on  the  east, 
which  is  about  eight  hundred  feet  from  the  slaughter-house. 
The  city  engineer  testifies  that  "the  character  of  the  neighbor- 
hood where  defendants'  slaughter-house  is  is  for  residences." 
Grant's  addition  is  laid  off  in  lots  and  blocks,  and  there  are 
fifteen  or  more  residences  thereon,  some  of  which  are  directly 
across  the  Dubuque  road  from  the  premises  of  the  defendants, 
and  others  immediately  across  said  road,  but  on  an  angle 
therefrom. 

Eobinson  &  Ballew's  addition  was,  as  we  believe,  originally 
laid  off  into  ten-acre  lots,  but  a  portion  of  it  has  been  sub- 
divided into  smaller  tracts.  It  is  occupied  as  residences,  and 
some,  at  least,  of  the  residents  are  engaged  in  gardening. 
Across  Famum  street,  directly  east  and  northeast  of  the  de- 
fendants' premises,  are  two  residences. 

From  this  brief  and  possibly  imperfect  statement,  it  will 
be  seen  that  the  slaughter-house  is  practically  surrounded  by 
residences  that  are,  at  most,  not  more  than  five  hundred  to 
one  thousand  feet  distant.  We  feel  constrained  to  say  that, 
situated  as  the  slaughter-house  and  pens  are,  and  the  business 
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there  conducted,  thej  are  and  must,  nnder  the  evidence,  be  re- 
garded as  a  nuisance. 

II.  But  counsel  for  the  defendants  insist  that,  as  there 
are  four  or  more  plaintiffs,  the  injury  suffered  by  them  must 
2 ^_    be  separate  and  distinct  from  that  suffered  by  the 

il^i^s^^l^^L'ti  Public,  and  if  this  does  not  appear  the  plaintiff; 

iff :  joiuder.  ^^^  ^^^  entitled  to  the  relief  asked.  A  nuisance 
may  be  both  public  and  private.  Park  v.  The  C.  (&  S.  W, 
li.  B,  Co.^  43  Iowa,  636.  That  is  to  say,  a  nuisance  may  af- 
fect the  public,  and  yet  an  individual  may  be  injuriously  af- 
fected in  such  capacity  as  to  be  distinguished  from  the  public 
at  large.  When  this  is  the  case,  he  is  entitled  to  relief. 
Now,  in  the  case  at  bar,  the  plaintiffs,  because  of  the  lo- 
cation of  their  residences,  as  we  find,  have  suffered  dam- 
ages as  distinguished  from  the  public  at  large.  This  is  ap- 
parent from  the  evidence;  for,  conceding  the  nuisance  to 
be  public,  the  plaintiffs  have  suffered  private  damages,  be- 
cause several  of  the  defendants'  witnesses  testified  that  they 
did  not  suffer  any  damage,  although  they  reside  in  the  neigh- 
borhood. Nor  were  the  plaintiffs  at  all  times  inconven- 
ienced thereby,  but  only  at  times,  or  possibly  when  the 
wind  was  from  certain  directions.  At  times  one  perc^on  suf- 
fered and  at  other  times  others.  This  being  so,  the  whole 
public  or  n^ghborhood  were  not  equally  affected,  and  some 
persons  seem  to  have  suffered  no  inconvenience  whatever. 

We  think  the  objection  to  plaintiffs'  recovery  under  con- 
sideration is  not  well  founded.  Although  the  plaintiffs  sepa- 
rately own  the  property  on  which  they  reside,  we  are  of  the 
opinion  that  they  can  unite  in  asking  the  relief  sought.  Rob- 
inson V,  Baugh^  31  Mich.,  290;  Brandirff  v.  Harriaon  Co,^ 
60  Iowa,  164;  Bobbins  v.  S.  O.  Turnpike  Co.y  34  Ind.,  461; 
Trustees  v.  Cowen,  4  Paige,  510;  High  on  Injunctions,  1st 
edition,  §.  748. 

III.  Counsel  for  the  appellants  insist  that  plaintiffs  have 
a  plain,  speedy  aud  adequate  remedy  at  law,  and  therefore  are 
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^  not  entitled  to  relief  in  equity;  because  it  is  pro- 

edy  bv  In-       vided  Lv  Statute  that  an  action  at  law  may  be 

Junction  in  "^  ^  •' 

u2m  wn-'*''  brought  by  any  one  who  is  injured  by  a  nuisance, 
strued.  ^jjj  jj^  which  action  the  nuisance  may  be  enjoined 

or  abated.     Code,  §  3331. 

This  question  was  somewhat  considered,  but  not  deter- 
mined, in  Daniels  et  al.  v.  Keokuk  Water  Worksy  61  Iowa, 
549.  In  that  case  it  was  said  that,  under  a  similar  statute, 
it  had  been  so  held  in  Wisconsin.  Memington  v,  Foster ^  42 
Wis.,  608.  In  the  cited  case,  the  court  so  held  on  the  ground 
that  the  statute  "abrogated  the  equitable  remedy"  theretofore 
existing,  and  substituted  the  legal. 

But,  as  was  said  in  that  case,  there  is  no  doubt  that  the 
suitable  remedy  at  one  time  existed  in  that  state.  It  will 
not  be  doubted,  we  apprehend,  that  this  is  true  as  to  this  state. 
The  question,  then,  is  whether  such  equitable  remedy  has 
been  abrogated.  In  addition  to  the  foregoing  statute,  there  is 
another  which  provides  that  "an  injunction  may  be  obtained 
-as  an  independent  remedy  in  an  action  by  equitable  proceed- 
ings, in  all  cases  where  sach  relief  would  have  been  granted 
in  equity  previous  to  the  adoption  of  this  Code  *  •  *  ;" 
{Code,  §  3386;)  and  "the  plaintiff  may  prosecute  his  action  by 
■equitable  proceedings  in  all  cases  where  courts  of  equity  be- 
fore the  adoption  of  this  Code  had  jurisdiction  *•  *  ." 
€ode,  §  2508. 

Under  the  foregoing  statute,  the  remedy  in  equity,  which, 
prior  to  the  adoption  of  the  Code,  was  freely  administered, 
•continues  to  exist  because  of  the  express  terms  of  the  stat- 
ute. The  several  statutes  must  be  construed  together,  and, 
this  being  done,  there  has  been  added  to  the  legal  rem- 
edy, which  has  existed  for  more  than  a  hundred  years,  the 
provision  that  an  injunction  might  issue,  and  thus  make  the 
legal  remedy  more  effectual.  A  plaintiff  may  pursue  either. 
This  view  is  recognized,  at  least,  in  Ewell  v.  Greenwood^  26 
Iowa,  377.  It  is,  however,  doubtful  whether  the  point  now 
made  by  counsel  was  directly  presented  in  the  case  cited.    But 
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the  court  must,  it  seems  to  us,  have  considered  and  necessa- 
rily determined  the  question  under  consideration.  Counsel 
for  the  appellants  maintain  that  section  3386  of  the  Code 
only  applies  to  cases  where  the  nuisance  is  about  to  be  erected. 
But  we  are  unable  to  concur  in  this  view.  No  such  distinc- 
tion was  recognized  in  courts  of  equity  before  the  adoption 
of  the  Code. 

The  courts  of  equity  granted  relief  as  readily  and  cer- 
tainly, in  a  proper  case,  where  the  nuisance  had  been  erected, 
as  where  it  was  about  to  be.  If  it  had  been  intended  to 
make  the  statute  under  consideration  applicable  to  the  latter 
class  only,  we  think  apt  words  would  have  been  used  to  express 
such  intent.  Because,  therefore,  of  the  existence  of  the  stat- 
ute, continuing  in  force  the  equitable  remedy,  we  think  the 
Wisconsin  case  above  cited  is  distinguishabie.  ^ 

IV.  The  slaughter-house  was  erected,  and  the  grounds  on 
which  it  is  situated  were  used  substantially  as  now,  when 

^  some  of  the  plaintiffs,  at  least,  and  perhaps  all  of 

men?  o?-' use  ^^^®^^j  purchased  their  property  and  erected  their 
fan^dnoifprej-  residences.  "We  do  not  understand  counsel  for 
udicedby.  ^j^^  appellants  to  claim  that  this  fact  makes  any 
difference,  except  in  so  far  as  it  affects  the  discretion  usually, 
and  possibly  always,  reposed  in  a  court  of  equity,  to  grant  or 
refuse  an  injunction,  and  remit  the  parties  to  their  remedy  at 
law  for  the  recovery  of  damages. 

Possibly,  if  nothing  else  was  involved  but  damages  to  prop- 
erty, the  point  made  would  bo  well  taken.  But  when,  as  in 
this  case,  health  is  injuriously  affected  and  personal  discom- 
fort incurred  because  of  offensive  odors,  adequate  compensation 
in  damages  cannot  be  obtained.  In  such  a  case,  if  this  action 
had  been  at  law,  the  only  adequate  remedy  that  could  have 
been  granted  would  have  been  the  abatement  of  the  nuisance. 
As  equity  has  concurrent  jurisdiction  with  law,  we  do  not 
think  the  sound  discretion  vested  in  the  former  should  be  so 
exercised  as  to  deny  any  and  all  relief,  and  remit  the  plaint- 
iffs to  the  remedy  at  law  for  the  recovery  of  inadequate  dam- 
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ages  arid  the  abatement  of  the  nuisance.  The  plaintiffs  do 
not  ask  the  former,  and  the  latter  may  l)e  administered  in 
and  by  either  jurisdiction.  Besides  this,  one  person  "cannot 
erect  a  nuisance  upon  his  land  adjoining  vacant  lands  owned 
by  another,  and  thus  measurably  control  the  use  to  which  his 
neighbor's  land  mayin  the  future  be  subjected."  Campbell 
V,  Seaman,  63  New  York,  568;  Ashhrookv.  Commonwealth, 
1  Bush,  139. 

In  »thi8  last  case,  pens  in  which  were  kept  large  numbers 
of  cattle,  horses  and  hogs  were  declared  to  be  a  nuisance, 
although  they  had  been  erected  and  so  used  for  thirty  years,  and, 
when  erected,  were  outside  of  the  limits  of  the  city  of  Coving- 
ton, but  by  reason  of  the  increase  of  population  the  pens  became 
a  nuisance.  See  also  McKeon  v.  See,  51  N.  Y.,  300;  Brady  v. 
Weeks,  3  Barb.,  157. 

There  is  no  allegation  in  the  petition  that  plaintiflfe  own 
the  property  in  which  they  live,  nor  is  the  location,  character 
K  »».^,^,     or  value  thereof  stated.     Because  of  this  fact,  the 

5.  PRACTTCB  :  ' 

8ufflcieut?y'  defendants  objected  to  the  admission  of  any  evi- 
iScf  oa  e?i-"  dence  tending  to  show  ownership,  or  the  character 
and  extent  of  the  plaintiffs'  property,  and,  there- 
fore, it  is  said  that  a  separate  and  distinct  interest  has  not 
been  shown,  if  the  evidence  aforesaid  was  inadmissible. 

The  petition  was  not  attacked  by  either  motion  or  demur- 
rer, and  we  think  it  was  too  late  to  raise  the  objection  when 
it  was  sought  to  introduce  the  evidence.  The  petition  on  its 
face  stated  a  cause  of  action,  because  it  did  not  appear  there- 
from that  the  interest  of  the  plaintiffs  was  separate  and  dis- 
tinct. From  the  petition  it  cannot  be  ascertained  whether 
the  plaintiffs  owned  the  property  jointly  or  severally.  So  far, 
therefore,  as  the  injury  to  property  was  concerned,  the  peti- 
tion stated  a  cause  of  action.  Of  course,  the  injury  to  health 
and  personal  comfort  was  separate  and  distinct.  But  the  ob- 
jection urged  only  relates  to  the  property,  and  we  think  a 
motion  for  a  more  specific  statement  was  the  only  remedy  the 
defendants  had.     This,  for  sufficient  reasons,  no  doubt,  they 
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did  not  see  proper  to  make.  We  have  not  considered  the 
evidence  of  Hans  Enfeldt,  and  therefore  it  is  unnecessary  to 
determine  whether  the  objection  made  to  its  admission  is  well 
taken  or  not. 

V.  As  to  the  plaintiffs'  appeal,  as  has  been  stated,  two 
piiragraphs  of  the  petition  were  stricken  out  on  motion,  and 
in  this,  it  is  said,  the  court  erred.  Conceding  this,  we  tliink 
the  plaintiffs  have  not  been  prejudiced  by  the  ruling  of  the 
court. 

VI.  The  decree  enjoins  the  defendants  from  continuing 
the  nuisance  on  the  premises,  or  in  the  immediate  vicinity 
6.  nuisancb:   th^jreof,  "m  any  such  way  or  manner  as  to  cause 

couu™**coil-  t^^^  repetition  or  continuance  of  said  nuisanceP 
uncondiuonai  The  plaintiffs  insist  that  the  italicized  words 
practice.  should  be  stricken  out  of  the  decree.  If  this  is 
done,  the  slaughtering  of  cattle,  hogs  and  sheep  cannot  be 
carried  on  on  said  premises.  The  argument  in  favor  of  thus 
changing  the  effect  of  the  decree  is  that,  as  it  now  stands, 
nothing  is  settled;  that  the  question  is  certain  hereafter  to 
arise  whether  the  business  as  conducted  in  the  future  consti- 
tutes a  nuisance,  although  a  few  slight  changes  are  made;  and 
that  further  litigation  is  inevitable,  unless  the  plaintiffs  sub- 
mit to  the  continuance  of  that  which  we  hold  to  be  a  nuisance. 
There  is  much  force  in  this  argument;  for  we  think  it  should 
be  presumed  that  a  suitable  place,  possibly  not  so  convenient, 
could  be  found,  where  the  business  could  be  conducted  with- 
out being  a  nuisance.  It  is  a  well  known  fact  that  slaughter- 
houses are  in  existence  in  or  near  cities,  which  are  not  re- 
garded as  nuisances.  The  city  of  Davenport,  situate  as  it  is 
on  the  banks  of  the  Mississippi,  cannot  constitute  an  excep- 
tion. If  the  italicized  words  were  stricken  out,  the  defend- 
ants could  not  conduct  said  business  on  the  premises.  If  this 
can  be  avoided  with  due  regard  to  the  rights  of  others,  we 
think  it  should  be  done.  The  circuit  court,  we  infer,  thought 
that  it  could.  "We  are  impressed  with  the  belief  that  the 
case  was  not  tried  on  any  such  theory.    The  defendants  de- 
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iiied  the  existence  of  the  nuisance,  and  no  evidence  was  in- 
troduced upon  the  question  whether  the  business  could  be  so 
conducted  that  it  would  not  be  a  nuisance,  if  changes  were 
made. 

We  are  disposed  to  think  the  defendants  should  have  the 
opportunity  of  so  showing,  if  they  can,  and  see  proper  to  do 
so.  But  the  plaintiffs  should  not  be  required  to  resort  to 
another  action  to  obtain  rights  to  which  we  hold  they  are 
justly  entitled.  We  think  the  desired  end  can  be  best  ac- 
complished by  remanding  the  cause  to  the  circuit  court,  with 
directions  to  permit  the  defendants,  within  such  reasonable 
time  as  the  court  may  direct,  to  introduce  further  evidence 
upon 'the  question  as  to  whether  the  manner  of  conducting 
said  business  can  be  so  changed  as  to  prevent  the  same  from 
being  a  nuisance;  the  plaintiffs  to  have  the  opportunity  of 
offering  evidence  in  rebuttal  of  that  introduced  by  the  de- 
fendants. If  the  defendants  decline  to  introduce  any  additional 
evidence,  or  if  they  do  so,  and  the  court  is  unable  therefrom 
to  determine  that  the  said  business  can  be  so  conducted  as  not 
to  be  a  nuisance,  then  the  court  is  directed  to  enter  a  decree 
unconditionally  enjoining  its  continuance;  but  if  the  court 
should  find  otherwise,  then  a  decree  should  be  entered  defin- 
ing and  protecting  the  rights  of  the  parties.  On  defendants' 
appeal  the  decree  is  affirmed,  and  on  plaintiffs'  appeal 

Modified  and  Affirmed. 
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Execution:  levy:  notice  op  ownbrship  by  third  tarty:  indem- 
nifying bond:  replevin  op  property:  duty  op  sheripp.  The 
defendant,  as  sheriff,  levied  an  execution  upon  certain  cattle  as  the 
property  of  0.  J.  M.,  the  execution  defendant,  and  placed  the  cattle  in  the 
care  of  0.  A.  M.,  wife  of  0.  J.  M.,  taking  her  receipt  therefor,  and  adver- 
tised the  property  for  sale.  Afterwards  0.  A.  M.  notified  the  sheriff  in 
writing  that  she,  and  not  her  husband,  was  the  owner  of  the  cattle, 
whereupon  the  sheriff  demanded  and  received  of  the  execution  plaintiff 
an  indemnifying  bond.  After  this,  0.  A.  M.  replevied  the  cattle  from 
the  sheriff,  and  he  made  return  of  the  execution,  showing  the  levy,  the 
advertisement,  and  the  replevin  of  the  cattle.  The  replevin  suit  was 
decided  adversely  to  0.  A.  M  ,  on  the  ground  that  she  was  in  possession 
of  the  property  when  the  suit  was  begun,  but  the  ownership  of  the 
property  was  not  adjudicated.  Held — First,  that  it  was  error  for  the 
sheriff  to  return  the  writ  until  after  the  termination  of  the  replevin  suit ; 
Second,  that  the  execution,  though  so  returned,  was  not  dead,  the  in- 
dorsement made  thereon  not  being  properly  a  return,  because  it  showed 
that  the  property  leyied  upon  had  not  been  disposed  of;  Third,  that, 
after  the  adjudication  of  the  replevin  suit,  it  was  the  duty  of  the  sheriff 
to  withdraw  the  execution  from  the  clerk^s  office,  and  thereunder  to 
take  the  property  from  C.  A.  M.  and  sell  it;  and  for  his  failure  to  do  so, 
or  to  otherwise  make  whole  the  execution  plaintiff,  he  was  liable  to  the 
latter  upon  his  official  bond. 

:  life  of:  sale  after  seventy  days  on  levy  made  before. 


Although  it  is  provided  by  statute  (Code  §  3037)  that  an  execution  shall 
be  returned  on  or  before  the  seventieth  day  after  its  deUvery  to  the 
officer,  yet,  where  a  levy  has  been  made  before  the  expiration  of  that 
time,  a  sale  after  the  expiration  of  <he  seventieth  day  is  valid;  and  in 
such  case  an  alias  is  not  necessary.  Butterfield  v.  Walsh,  21  Iowa,  97, 
and  Stein  r.  Chamhless,  18  Iowa,  474,  followed. 

Appeal  from  Buclianan  District  Court. 

Friday,  December  14. 

This  is  an  action  to  recover  damages  for  an  alleged  breach 
of  the  official  bond  of  the  defendant,  Currier,  who  is  sheriff 
of  Buchanan  county.  There  was  a  trial  by  the  court,  and  a 
judgment  for  the  defendants.     Plaintiff  appeals. 

E.  E.  Ilaaiier^  for  appellant. 

Lake  <&  Harmon^  for  appellees. 
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RoTHROCK,  J. — The  court  made  special  findings   of  fact 

IVom  which  it  appears  that  in  February,  1881,  the  plaintiff 

recovered  a   ludffment  in  the  circuit  court   of 

I.  execution:  .»      o 

o7o\viIerehf  -Buchanan  county  against  O.  J.  Marcy  and  J.  B 
tynnd?mSf-  ^dgcU,  which  With  costs  amounted  to  about 
ifenoV  $242.  On  the  eighth  day  of  February,  1881,  an 
Siurof^'  execution  was  issued  on  tlie  judgment  and  placed 
in  the  hands  of  the  defendant,  as  sheriff.  On 
the  next  day  he  levied  the  execution  upon  eighteen  cattle, 
worth  $25  each,  which  plaintiff's  attorney  pointed  out  to  him 
as  the  property  of  O.  J.  Marcy. 

After  having  levied  on  the  cattle,  and  on  the  same  day, 
the  defendant  placed  the  property  in  the  care  of  Wra.  Brady 
and  Cora  A.  Marcy,  and  took  their  receipt  for  the  same. 
Said  receipt  stated  that  Currier  had  levied  upon  the  property 
as  belonging  to  0.  J.  Marcy,  and  that  Brady  and  Cora 
Marcy  would  on  demand  deliver  the  cattle  to  Currier  at  his 
office  in  Independence,  or  would  pay  to  Currier  the  amount 
of  the  judgment  and  all  accruing  costs. 

On  the  tenth  day  of  February,  1881,  Cora  Marcy  gave  the 
sheriff  notice  in  writing  that  she  claimed  to  be  the  owner  of 
the  property  levied  upon,  and  that  O.  J.  Marcy  was  not  the 
owner. 

On  the  next  day  Currier  demanded  of  Cox  an  indemnify- 
ing bond  to  secure  him  for  levying  on  the  property,  and  the 
bond  was  given  on  the  fifteenth  of  the  same  month. 

March  6,  1881,  Cora  Marcy  commenced  an  action  in  the 
circuit  court  for  the  recovery  of  the  property  which  had  been 
levied  upon,  claiming  the  ownership  thereof,  and  the  right 
of  possession.  A  writ  of  replevin  was  issued  and  placed  in 
the  hands  of  the  coroner  of  the  county,  who  made  return 
thereon  that  he  took  the  property  and  delivered  the  same  to 
Cora  Marcy. 

On  the  second  day  of  April,  1881,  Currier  made  return  of 
the  execution,  showing  a  levy  upon  eighteen  cattle,  and  the 
advertising  of  the  same  for  sale,  and  stating  that  on  March 
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5th  the  property  had  been  replevied  from  hiin  by  the  coroner. 

Afterwards  Currier  filed  an  answer  in  the  case  commenced 
by  Cora  Marcy,  in  which  he  alleged  that  at  the  time  she 
commenced  her  action  she  was  in  the  actual  possession  of 
the  property,  and  asked  that  the  action  be  dismissed  at  her 
costs.  The  cause  was  tried  to  a  jury,  and  there  was  a  gen- 
eral verdict  finding  that  Cora  Marcy  was  entitled  to  the 
property. 

Upon  questions  propounded  *by  her  for  special  findings, 
the  jury  found  that  she  purchased  the  property  in  her  own 
name,  and  managed  the  farm  and  dairy  in  her  own  name. 

Upon  a  special  verdict  found  in  response  to  questions 
asked  by  Currier,  the  jury  found  that  at  the  time  Cora 
Marcy  commenced  her  action  she  was  in  the  actual  control 
and  possession  of  the  property  in  dispute. 

"When  the  verdict  was  returned,  Cora  Marcy  moved  to  set 
aside  the  special  finding  in  response  to  the  interrogatories  pro- 
pounded by  Currier,  and  Currier  moved  that  no  judgment 
be  rendered  upon  the  general  verdict,  but  that  he  have  judg- 
ment for  costs,  and  a  dismissal  of  the  action. 

The  cause  was  tried  in  February,  1883,  and  the  motions 
attacking  the  verdict  were  continued  to  the  April  term,  1882, 
at  which  time  the  court  ordered  that  the  motion  of  Cora 
Marcy  to  set  aside  the  special  findings  be  overruled,  and  that 
the  motion  of  Currier  for  costs  on  the  special  findings  of  the 
jury  on  the  plea  in  abatement  be  sustained — "such  ruling  not  to 
be  taken  as  an  adjudication  of  the  question  of  ownership  of  the 
property."  Judgment  was  rendered  against  Cora  Marcy  for 
the  costs  of  the  action.  After  the  entry  of  this  judgment, 
George  Cox,  the  plaintiff  herein,  demanded  of  Currier,  sher- 
iff, that  he  collect  the  amount  due  on  the  Marcy  judgment, 
either  on  the  receipt  given  him  by  Brady  and  Cora  Marcy,  or 
by  getting  and  selling  the  cattle  he  had  levied  upon. 

No  other  execution  has  been  issued  on  the  judgment  of 
Cox  against  Marcy  since  the  decision  of  the  replevin  case, 
nor  has  there  been  any  writ,  process  or  order  placed  in  the 
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sherijff's  hands  for  the  purpose  of  enabling  him  to  collect 
the  judgment. 

The  appellant  makes  no  objection  to  the  findings  of  fact, 
but  he  claims  that  thereunder  there  should  have  been  a  judg- 
ment for  the  plaintiflT.  "We  think  his  claim  is  well  founded, 
and  we  will  state  our  reasons  for  so  holding,  very  briefly: 

First  The  sheriff  having  been  indemnified  by  Cox,  it 
was  his  duty  to  use  all  proper  means  to  make  the  levy  on  the 
cattle  effective. 

Second.  He  should  not  have  made  any  return  on  the  ex- 
ecution until  after  the  disposition  of  the  replevin  suit.  The 
indorsement  that  he  did  make  on  the  writ  was  not  properly 
a  return.  At  that  time  the  levy  upon  the  property  remained 
undisposed  of.  He  should  have  retained  the  writ  to  await 
the  disposition  of  the  suit  in  replevin. 

Third,  The  judgment  in  the  replevin  suit  expressly  pro- 
vided that  it  was  no  adjudication  of  the  question  of  the 
ownership  of  the  property.  That  judgment  was  merely  a 
holding  that  Cora  Marcy  could  not  maintain  an  action  to 
recover  property  of  which  she  was  in  possession  at  the  time 
she  commenced  her  action.  It  was  entirely  immaterial  what 
verdict  was  returned.  The  court  adopted  the  finding  that 
the  possession  of  the  property  was  held  by  Cora  Marcy  when 
she  commenced  her  suit,  and  the  judgment  rendered  thereon 
is  conclusive  between  the  parties. 

Fourth.  After  the  adjudication,  it  was  the  duty  of  the 
sheriff  to  demand  the  property  of  Cora  Marcy  and  Brady  on 
their  receipt,  and  retake  it,  and,  if  necessary,  apply  to  the 
court  or  clerk  to  withdraw  the  execution,  and  to  sell  the  prop- 
erty. The  execution  was  not  dead,  so  to  speak.  It  showed 
by  the  indorsement  made  upon  it  that  a  levy  had  been  made 
which  was  not  discharged,  nor  the  property  levied  upon  ex- 
hausted. Having  made  tlio  levy,  it  was  competent  for  the 
officer  to  exhaust  the  property  on  that  execution,  no  matter 

2. :  life    what  time  expired  between  the  levy  and  sale  of 

seventy  days    the  property.     It  is  true,  it  is  provided  by  section 

on  levy  made  a      *        w  x  v 

before.  3037  of  the  Code  that  an  execution  shall  be  re- 
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turned  on  or  before  the  sev^entieth  day  from  its  delivery  to 
the  oflScer.  But  where  a  levy  has  been  made  upon  property 
before  the  expiration  of  that  time,  a  sale  after  the  expiration 
of  the  seventy  days  is  valid.  Butterfield  v,  Walahy  21  Iowa, 
dl\  Stein  V,  Cliamhless  d&  Banford^  18  Id.,  474.  In  the 
last  named  case,  it  is  said  that,  to  authorize  a  sale  of  prop- 
erty after  the  return  day,  which  was  levied  upon  bsfore  that 
time,  an  alias  execution  is  not  necessary.  We  think  the 
judgment  of  the  district  court  must  be 

Reversed. 


Henoke  v.    Johnson. 


1.  Covenants   of  Warranty:  breach  of:  MsiisuirB  of  Di^^iOEs. 

Until  some  substantial  injury  occurs  to  the  e^rantee  in  a  deed  with  cove- 
nants, no  recovery  can  be  had  for  a  breach  of  the  covenant  of  seizin,  ei:. 
cept  for  nominal  damages. 

2.  Pleading:  cross  pktition  upon  attachment  bond:  defect  of  al- 

legations AND  evidence:  practice.  In  a  cross-action  in  an  at- 
tachment suit  for  the  wron^fful  suing  out  of  the  writ,  the  defendant 
must  allege  that  thn  dama;?e3  which  he  claims  to  have  sustained  have 
not  been  paid;  and  a  cross-petition  defective  in  this  respect  should  be 
assailed  by  demurrer.  But  where  this  allegation  is  wanting,  and  no 
evidence  of  any  damages  is  offi^red  on  the  trial,  and  yet  a  judgment  for 
damages  is  rendered,  the  defect  may  be  urged  for  the  first  time  upon  a 
motion  for  a  new  trial. 

Appeal  from  Winneahieh  Circuit  Court. 

Fbiday,  December  14. 

This  is  au  action  to  recover  damages  for  the  breach  of  the 
covenants  in  a  deed  for  certain  real  estate.  The  action  was 
aided  by  an  attachment.  The  defendant,  in  addition  to  an 
answer  putting  in  issue  the  plaintiflTs  right  of  recovery,  set 
up  a  claim  for  damages  for  the  alleged  wi'ongful  suing  out 
of  the  writ  of  attachment. 
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There  was  a  trial  by  the  court,  and  a  judgment  for  plaint- 
iff for  one  dollar  damages  for  breach  of  the  covenants  in  the 
deed,  and  for  the  defendant  for  $69.85  damages  for  wrong- 
fully suing  out  the  attachment.     Plaintiff  appeals. 

Brown  <&  Portmariy  for  appellant. 

Willett  <6  Willett,  for  appellee. 

RoxaKOcnB:,  J. — I.  The  defendant  executed  and  delivered 
to  the  plaintiff  a  deed  for  certain  real  estate,  with  the  usual 
covenants  of  warranty.  It  appears  that  at  the  time  of  the 
conveyance  she  was  not  the  full  owner  of  the  real  estate,  and 
that  she  owned  but  an  undivided  one-third  thereof,  and  that 
her  children,  who  were  minors,  owned  the  other  two-thirds- 
The  defendant  at  the  time  of  the  conveyance  was  a  widow, 
and  the  property  conveyed  was  inherited  from  her  deceased 
husband  by  her  and  her  children.  At  the  time  she  made  the 
deed  she  was  guardian  of  the  children.  Afterwards  she  re- 
signed her  guardianship.  Some  of  the  children  are  now  of 
age,  and  another  guardian  has  been  appointed  for  those  who 
are  yet  minors. 

When  the  deed  was  made,  the  plaintiff  took  possession  of 
the  property  conveyed,  and  has  never  been  disturbed  in  the 
possession,  and  he  has  been  receiving  the  rents  and  profits 
thereof  without  molestation  from  any  one. 

It  is  the  settled  law  of  this  state  that,  until  some  substan- 
tial injury  occurs  to  the  grantee  in  a  deed  with  covenants,  no 
recovery  can  bo  had  for  a  breach  of  the  covenant  of  seizin, 
except  for  nominal  damages.  Nosier  v.  Hunty  18  Iowa,  212; 
Boon  V.  MoHenry^  55  Id.,  202.  In  Rawle  on  Covenants  of 
Title,  100,  it  is  said:  "In  cases  where  the  failure  of  title  has 
been  such  as  to  cause  a  technical  breach  of  the  covenant  of 
seizin,  yet  not  such  as  to  have  visited  upon  the  purchaser 
any  loss  of  the  land,  it  would  be  obviously  inequitable  that 
he  should  be  entitled  to  have  the  damages  measured  by  the 
consideration  money,  and,  while  receiving  them,  still  retain 
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the  land  for  whose  loss  they  were  intended  as  equivalent.'' 

It  appears  that  one  Kessey  married  one  of  the  defendant'? 
children. 

The  plaintiff  sought  to  prove  a  conversation  had  by  one  of 
plaintifl''s  attorneys  with  Kessey  about  the  execution  of  a 
deed  by  the  guardian  of  the  minor  children  to  the  appellant 
This  was  objected  to,  and  the  objection  was  sustained.  Il 
appears  that  plaintiff  sought  to  prove  by  this  conversation 
that  a  request  was  made  of  Kessey  for  a  deed  from  the  guar- 
dian of  the  minors,  and  that  Kessey  refused  to  have  a  deed 
made,  and  stated  that,  if  a  suit  was  commenced,  plaintiff  would 
not  get  anything,  and  that  Kessey  stated  that  he  had  authority 
to  speak  for  the  defendant. 

This  evidence  was  offered  for  the  purpose  of  showing  that 
the  heirs  asserted  a  claim  to  the  land  hostile  and  adverse  to 
the  plaintiff.  We  think  the  ruling  of  the  court  in  excluding 
the  evidence  was  correct.  Even  if  it  be  conceded  that  an  ad- 
verse claim  to  the  land  can  be  shown  by  mere  conversations 
between  the  parties  interested,  (a  point  which  we  need  not 
determine,)  there  is  no  showing  that  Kessey  was  authorized 
to  speak  for  the  minor  heirs. 

The  appellant  also  sought  to  prove  a  conversation  between 
one  of  his  attorneys  and  one  Tuckey,  who  is  now  guardian 
of  two  of  the  heirs.  The  conversation  was  excluded.  Ap- 
pellant complains  of  this  ruling  of  the  court.  We  think  the 
ruling  was  correct,  because  there  is  no  intimation  in  the  record 
as  to  what  was  the  subject  of  the  conversation. 

II.  The  defendant  in  her  cross-claim  for  damages  upon 
the  attachment  bond  did  not  allege  that  the  damages  she  had 
sustained  by  reason  thereof  had  not  been  paid. 

The  answer  to  the  cross-claim  was  a  general  denial.  There 
was  no  evidence  whatever  that  the  defendant  had  sustained 
any  damages  by  reason  of  the  wrongful  suing  out  of  the 
writ. 

The  appellant  claims  that  no  recovery  can  be  had  without 
an  averment  that  the  damages  have  not  been  paid.     Such  ap- 
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peara  to  be  the  rule  adopted  by  this  court.  liyder  v,  Thomas^ 
32  Iowa,  56;  Horner  v.  Harrison^  37  Iowa,  378. 

It  is  true  that  in  those  cases  the  question  arose  upon  de- 
murrer, and  in  this  case  the  defendant  raised  the  question  af- 
ter the  court  had  rendered  judgment  and  in  a  motion  for  a 
new  trial.  But  in  view  of  the  fact  that  there  was  no  evidence 
offered  of  any  damages,  and  as  the  first  intimation  plaintifl 
had  that  damages  would  be  awarded  against  him  was  when 
the  judgment  was  rendered,  we  think  his  objection  was  not 
too  late. 

The  judgment  will  be  aflSrmed  upon  plain tift's  claim  to  re- 
cover for  a  breach  of  the  covenants  in  the  deed,  and  the  judg- 
ment for  damages  on  the  attachment  bond  will  be  reversed. 

Reversed. 


Winneshiek  County  v.  Allamakee  County. 

r.  Paupers :  action  against  county  of  settlement  for  support  of: 
PLEADING.  In  an  action  by  one  county  against  another  for  aid  furnished 
to  paupers  claimed  to  have  a  settlement  in  the  defendant  county,  it  is 
not  sufficient  for  plaintiff  to  aver  that  it  is  ipformed  that  the  paupers 
have  a  settlement  in  the  defendant  county. 

2.  :  :  ESTOPPEL  of  defendant  to  DENT  settlement:  facts 


not  constitutikq.  The  giving  of  notice  by  the  plaintiff  to  the  de- 
fendant county  that  certain  paupers  had  applied  for  and  were  receiving 
aid  from  the  plaintiff,  and  that  defendant  was  required  to  provide  for  the 
paupers,  as  contemplated  by  section  1B57  of  the  Code,  and  that  plaintiff 
would  hold  defendant  responsible  for  expenses  incurred,  followed  by  the 
neglect  of  defendant  to  notify  plaintiff  that  it  denied  the  settlement  and 
refused  to  be  liable  for  the  support  of  the  paupers,  did  not  estop  defend- 
ant from  denying  the  settlement  of  the  paupers  in  an  action  to  recover 
for  aid  rendered  by  the  plaintiff  county.  The  estoppel  provided  for  by 
section  1359  of  the  Code  is  not  created  by  thesej  facts,  but  by  others  re- 
cited in  the  section  last  named. 

Insane :  action  against  county  of  settlement  for  expense  in- 
curred :  JDRisDiCTiON.  Where  a  county  which  is  sought  to  be  charged 
with  the  expenses  of  an  insane  person  denies  the  settlement  of  such 
person,  and  gives  notice  of  such  denial,  the  circuit  court  has  exclusive 
jurisdiction  to  tiy  the  issues,  but  where  no  notice  of  such  denial  is  given, 
the  action  to  recover  for  such  expenses  may  be  maintained  in  the  district 
court. 
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Appeal  from  Allamakee  District  Court. 

Fkiday,  December  14. 

Action  to  recover  for  the  support  of  two  paupers,  and  also 
for  certain  expenses  incurred  in  behalf  of  an  insane  person, 
and  for  damages  caused  by  him.  The  defendant  demurred  to 
certain  counts  of  the  petition,  and  moved  to  dismiss  as  to 
other  counts.  •  Both  the  demurrer  and  motion  were  sustained. 
The  plaintiff  appeals. 

Brown  <&  Portman^  for  appellant. 

A.  G.  Stewcrty  for  appellee. 

Adams,  J. — T.  Section  1358  of  the  Code  provides  that  "the 
county  where  the  settlement  is  shall  be  liable  to  the  county 
1.  PAUPERS,  rendering  relief  for  all  reasonable  charges  and  ex- 
couniVofset-  peuses  iucuiTcd  in  the  relief  and  care  of  a  poor 
Kuwport/^'^  person,"  etc.  If  this  action  can  be  maintained 
^  ^  '  for  relief  furnished  poor  persons,  it  must  be  upon 
the  ground  that  the  persons  relieved  had  a  settlement  in  the 
defendant  county.  The  question  raised  by  the  demurrer  is 
as  to  whether  the  petition  shows  such  settlement.  The  plaint- 
iff in  its  original  petition  averred  clearly  enough  that  the  poor 
persons  had  a  settlement  in  the  defendant  county.  Being  ap- 
parently dissatisfied,  however,  with  having  made  such  aver- 
ment, it  filed  an  amended  petition,  and  omitted  it,  and  averred 
that  the  plaintiff  was  informed  that  the  poor  persons  had  a 
settlement  in  the  defendant  county.  We  think  that  we  are 
justified  in  supposing  that  the  plaintiff  intended  to  change 
its  position  in  this  respect,  and  not  simply  make  an  additional 
averment.  "We  are  confirmed  in  this  view,  because  the  plaintiff 
in  its  argument  seems  to  treat  the  amended  petition  as  a  sub- 
stituted petition.  Its  position  now  is  that  its  averment,  that 
the  plaintiff  was  informed  that  the  poor  persons  had  a  settle- 
ment in  the  defendant  county,  is  equivalent  to  an  avei*ment 
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that  they  had  such  settlement.  But  this  position  cannot  be 
sustained.  Its  unsoundness  is  too  manifest  to  require  any 
discussion. 

Another  position  taten  is  that  it  is  immaterial  whether  the 
poor  persons  had  a  settlement  in  the  defendant  county  or  not. 
2.  — :  — :  This  position  is  based  upon  certain  averments  made 
dIrenSiaut  to    in  the  petition,  and  admitted  by  the  demurrer,  and 

deny  settle-  *i  > 

ment :  facts    which,  it  is  contended,  when  taken  as  true,  show 

uotconstitu-       ,  /. 

tiug.  that  the  defendant  is  estopped  from  denying  that 

tlie  poor  persons  had  a  settlement  in  the  defendant  county. 
Without  stopping  to  consider  whether,  if  this  is  so,  the 
settlement  should  not  be  pleaded,  we  have  to  say  that  we 
think  that  no  estoppel  is  shown.  The  plaintiff  avers  that  it 
served  a  notice  upon  the  defendant  that  the  poor  persons  had 
applied  for  relief,  and  were  receiving  it  from  the  plaintiff, 
and  that  the  defendant  was  required  to  provide  for  the  poor 
persons  as  required  by  section  1357  of  the  Code,  and  that  the 
plaintiff  would  hold  the  defendant  responsible  for  expenses 
incurred.  The  plaintiff  also  avers  that  it  was  not  notified  by 
the  defendant  that  it  denied  the  settlement  of  the  poor  per- 
sons, or  refused  to  be  liable  for  their  support.  It  contends, 
therefore,  that  under  the  statute  the  settlement  of  the  poor 
persons  in  the  defendant  county  became  admitted.  Tlie 
statute  relied  upon  is  section  1359  of  the  Code.  The  county 
applied  to  for  relief  by  a  poor  person  having  a  settlement  in 
another  county  may  make  an  order  of  removal  of  the  poor 
person  to  the  county  of  his  or  her  settlement,  and  give  notice 
thereof  to  such  county.  The  section  above  cited  provides 
that  such  order  of  removal  shall  be  binding  on  the  county  to 
which  it  is  made,  unless  within  thirty  days  after  the  receipt 
of  the  notice  of  the  order  it  gives  notice  of  its  intention  to 
contest  the  order.  But  it  is  not  averred  that  the  plaintiff 
made  an  order  of  removal.  What  the  plaintiff  did  was  to 
cause  the  defendant  to  be  notified  that  the  poor  persons  had 
become  a  county  charge,  and  were  receiving  relief  from  the 
plaintiff,  and  that  the  plaintiff  would  hold  the  defendant  re- 
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BpoDsible.  The  effect  of  this  notice  was,  if  the  defendant 
was  the  county  of  the  poor  persons'  settlement,  to  impose 
upon  it  the  duty  of  making  an  order  of  removal.  The  de- 
fendant was  not  obliged  to  serve  npon  the  plaintiff  notice  of 
its  intention  to  contest  any  order,  for  the  reason  that  no  order 
had  been  made.  Tlie  plaintiff  had  its  election  to  make  an 
order  of  removal,  or  trust  to  the  defendant  to  make  one.  But, 
in  the  absence  of  any  order,  the  plaintiff  was  not  remediless. 
If  it  furnished  relief  to  one  or  more  of  the  defendant's  pau- 
pers, it  could  recover.  But  the  burden  was  of  course  upon 
the  plaintiff  to  show,  not  only  that  it  had  relieved  certain 
paupers,  but  that  the  persons  relieved  were  the  defendant's 
paupers.  Its  difficulty,  we  apprehend,  is  that  it  doubts  the 
fact  of  the  settlement  in  the  defendant  county.  It  seems  to 
be  seeking  in  some  way  to  evade  the  necessity  of  proving 
such  settlement.  We  think  that  the  demurrer  was  properly 
sustained. 

II.  The  plaintiff's  second  claim  is  based  upon  the  ground 
that  one  Barker,  having  a  settlement  in  the  defendant  county, 
3.  INSANE :  was  arrcstcd  for  crime,  and  sent  to  the  plaintiff 
county^fset-  countv  for  custody  in  jail;  that  while  in  jail  he 

ilcmentfor       ,  ^^     .  .    ,  ,  ,      ,    /       . 

expense  in-  became  insane  and  destroyed  property  belongmg 
diction.  to  the  county,  and  the  county  incurred  expense  in 

conveying  him  to  the  asylum.  The  defendant  moved  to  dis- 
miss as  to  this  claim,  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject  matter  thereof;  and  its  motion  was 
sustained.  The  defendant's  position  is  that  the  circuit  court 
has  exclusive  jurisdiction,  under  the  provisions  of  section 
1418  of  the  Code.  That  section  provides  that,  where  a  county 
which  is  sought  to  be  charged  with  the  expenses  of  an  insane 
person  denies  the  settlement,  it  may  give  notice  of  such  denial, 
and  the  provisions  in  regard  to  a  disputed  claim  upon  an  order 
of  removal  of  a  poor  person  shall  apply  to  a  change  of  settle- 
ment of  an  insane  person.  In  such  case  it  is  claimed  that 
the  circuit  court  has  exclusive  jurisdiction.  Code,  section 
1359;  CevTo  Gordo  County  v.  Wright  County y  59  Iowa, 
Vol.  LXII— 36 
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485.  But  it  does  not  appear  in  this  case  that  the  defendant 
gave  notice  that  it  denied  the  settlement,  or  would  contest  the 
claim  upon  that  ground.  We  are  unable,  therefore,  to  sec 
that  the  case  is  one  of  which  fhe  circuit  court  has  exclusive 
jurisdiction.  We  think  that  the  motion  to  dismiss  for  want 
of  jurisdiction  should  have  been  overruled. 

Beversed. 
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Dedbio  v.  Hopson. 

1.  Evidence:  religious  belief  of  witness.    A  witness  cannot;  be  re- 

quired to  testify  to  his  want  of  belief  in  any  religious  tenet,  nor  to  di- 
vulge his  opinions  upon  matters  of  religious  faith.  Searcy  v.  Miller^  57 
Iowa,  613,  followed. 

2.  Practice  in  Supreme  Court :  bill  of  exceptions:  correction  of 

error  in.  When  a  bill  of  exceptions  is  signed  and  filed,  it  becomes  a 
part  of  the  record,  and  it  cannot  be  contradicted  by  another  certificate 
signed  by  the  judge  and  filed  as  a  part  of  an  amended  abstract. 

3.  Practice:  bill  of  exoeptiot?8:  what  it  mat  include,     A  party 

who  has  moved  to  set  aside  a  verdict  and  for  a  new  trial  is  not  limited 
in  a  bill  of  exceptions  to  the  rulinga  on  such  motion,  but  he  may  em- 
body in  his  bill  all  objections  to  rulings  made  upon  the  trial,  and  which 
he  has  not  waived. 

4.  Evidence:  the  word  ^'incohpetbnt:'*  meaning  and  use  of.    The 

word  **incompetent**  is  used  to  express  the  thought  that  certain  evidence 
cannot  lawfully  be  received,  or  that  a  witness  cannot  lawfully  testify.  It 
may  properly  be  used  to  express  the  idea  that  a  witness  cannot  be  re- 
quired to  testify  to  certain  facts,  as,  for  example,  to  his  religious  belief; 
and  in  this  case,  where  a  witness  was  asked  so  to  testify,  the  proceeding 
was  properly  objected  to  as  **incompetent  under  the  law,"  and  the  ob- 
jection so  stated  should  have  been  sustained. 

5.  Evidence:   religious  belief  of  witness:   his  immunitt   not 

waived,  a  witness  does  not  waive  his  immunity  from  testifying  to  his 
religious  tenets  by  voluntarily  testifying  to  a  part  of  them;  and  in  this 
case,  because  defendant  voluntarily  testified  to  his  belief  in  the  existenoe 
of  God,  he  did  not  waive  his  right  to  refuse  to  testify  to  his  belief  as  to  a 
conscious  future  state. 

6.  Bill  of  Exceptions :  time  of  filing.    It  is  not  necessaiy  that  a  bill 

of  exceptions  be  filed  within  the  time  prescribed  by  statute,  if  it  is  filed 
within  the  time  agreed  upon  by  the  parties. 
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7.  Praotioe  in  Supreme  Court:  transcript  immaterial  whbrk 

ABSTRACTS  ARE  COMPLETE.  Wbero  the  abstract  and  amended  ab- 
stract present  all  that  is  required  to  determine  the  questions  raised,  the 
transcript  is  saperflaoas,  and  a  motion  to  strike  it  from  the  files,  because 
not  complete,  will  be  overruled. 

8.  Appeal  to  Supreme  Court:  practice:  transmission  of  trans- 

script:  REGULARiTT  PRESUMED.  A  transcript  found  upon  the  files  of 
this  court  will,  in  the  absence  of  satisfactory  evidence  to  the  contrary,  be 
presumed  to  have  come  here  in  the  way  prescribed  by  statute;  and  the 
certificate  of  the  derk  of  the  lower  court  that  he  delivered  the  transcript 
to  the  appellant's  attorneys,  without  more,  does  not  furnish  such  evi- 
dence. 

Appeal  from  M'usca^iine  Circuit  Court. 

Friday,  December  14. 

Action  to  recover  for  the  breach  of  a  contract  to  marry. 
There  was  a  judgment  upon  a  verdict  for  plaintiff.  Defend- 
ant appeals.  The  facts  of  the  case  involved  in  the  questions 
ruled  by  the  court  appear  in  the  opinion. 

Jtichmariy  BurJc  <j6  Russell^  for  appellant. 

H.  J.  Lander  and  TT.  F.  Hoffman^  for  appellee. 

Beck,  J. — 1.     The  defendant  was  a  witness  in  his  own  be- 
half.    Upon  his  cross-examination  certain   questions   were 
asked  him  touchinsc  his  religious  belief,  intended 
iSf^of  wit!^"    to  show  that  he  did  not  believe  in  a  future  con- 
'^®^*  scious  state  of  existence,  to  which  objections  were 

madie,  but  were  overruled  by  the  court,  and  the  witness  was 
required  to  answer  the  questions.  The  grounds  of  the  objec- 
tions to  the  questions,  as  shown  by  the  bill  of  exceptions,  are, 
that  they  were  "incompetent  under  the  law,  and  immaterial." 
The  objections  should  Lave  been  sustained,  upon  the  ground 
that  a  witness  cannot  be  required  to  testify  to  his  want  of  be- 
lief in  any  religious  tenet,  nor  to  divulge  his  opinions  upon 
matters  of  religious  faith.  The  precise  point  has  heretofore 
been  ruled  by  this  court.     Searcy  v.  Miller^  57  Iowa,  613. 
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II.  Counsel  for  plaintift*  insist  that  the  objections  to  the 
evidence  as  shown  by  llie  bill  of  exceptions  were  not  made 

when  the  testimony  was  ffiven,  and  present  a  cer- 

2.  PRACTICE  ^  O  ^  r 

.  }^^^F^i^}?  0    tliicate  of  the  circuit  judo^  in  an  amended  ab- 

I  court:  bill  of  j       o 

correcVkm  of  stract,  showing  that  the  objections  were  upon  the 
error  in.  ground  of  immateriality  of  the  testimony  sought 
to  be  elicited,  and  that,  under  the  constitution  of  the  state, 
the  religious  belief  of  the  witness  could  not  be  called  in 
question.  The  proceedings  at  the  trial,  as  certified  in  a  bill 
of  exceptions,  cannot  be  contradicted  by  such  a  certificate. 
There  must  be  stability  and  consistency  in  the  records  of  the 
proceedings  of  a  court.  "When  a  bill  of  exceptions  is  signed 
and  filed,  it  becomes  a  part  of  the  record.  It  is  not  compe- 
tent for  the  judge  to  change  or  modify  it  by  a  contradictory 
written  statement  or  certificate  filed  with  the  papers  of  the 
case.  If  the  bill  of  exceptions  is  inaccurate,  or  fails  to  state 
the  facts  through  mistake  or  any  other  cause,  the  law  pro- 
vides a  way  to  make  the  proper  correction.  But  it  cannot  be 
done  by  permitting  the  bill  of  exceptions  to  stand,  and  add- 
ing to  the  record  contradictions  thereof.  We  cannot  consider 
the  certificate  of  the  judge  refered  to,  or  give  it  any  force 
whatever. 

III.  The  defendant  filed  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial,  and  subsequently  "a  petition  for  a  new  trial," 

both  of  which  were  denied.   These  facts  are  shown 

3.  practice: 

tiolw^wh^t^it  ^y  ^^  amended  abstract  filed  by  plaintiS:  After 
may  Include.  ^]^q  rulings  upon  the  applications  to  set  aside  the 
verdict  and  for  a  new  trial,  the  defendant  presented  his  bill 
of  exceptions,  which  was  allowed  and  signed  by  the  judge.  It 
complains  of  and  embodies  objections  to  the  ruling  of  the 
court  in  requiring  defendant  upon  cross-examination  to  dis- 
close his  religious  belief.  No  other  objection  is  made  therein. 
It  was  settled  and  signed  by  the  judge  within  the  time  pre- 
scribed by  the  agreement  of  the  parties.  Counsel  for  plaint- 
iff now  insist  that  it  was  not  competent  for  defendant  to  ob- 
ject to  the  rulings  upon  the  evidence  in  his  bill  of  exceptions, 
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and  that  the  objections  therein  should  have  been  limited  to 
the  rulings  upon  the  application  for  a  new  trial  and  to  set 
aside  the  verdict.  This  position  is  not  correct.  Defendant 
had  excepted  to  the  rulings  upon  the  evidence  when  they 
were  made,  and  had  in  no  manner  waived  objection  thereto. 
His  bill  of  exceptions  was  filed  within  the  time  agreed  upon. 
It  was  competent  for  him  to  embody  in  it  all  grounds  of  ob- 
jection upon  which  ho  desired  a  review  of  the  case,  and  to 
waive  others  upon  which  he  desired  no  review.  This  he  did 
in  the  bill  of  exceptions.  lie  waived  the  objections  based 
upon  the  denial  of  the  motions  for  a  new  trial,  and  he  pre- 
served his  objections  based  upon  the  rulings  upon  objections 
to  the  cross-examination  of  defendant  as  to  his  religious  be- 
lief. 

IV.  Counsel  for  plaintiflf  insist  that  the  objection  of  de- 
fendant, made  upon  his  cross-examination,  stated  in  the  first 
4.  kvtdence:  point  of  this  opinion,  were  directed  to  the  corn- 
competent*"  potency  of  the  evidence,  arid  were  rightly  over- 
use of.  ruled,  on  the  ground  that  evidence  of  a  witness" 
religious  belief  is  competent  when  given  in  the  testimony  of 
other  witnesses.  It  is  insisted  that  the  objection  of  defendant 
was  upon  the  ground  of  the  incompetency  of  the  evidence,  not 
upon  the  ground  that  defendant  himself  as  a  witness  was  re- 
quired to  give  such  evidence.  This  position  lacks  the  sup- 
port of  facts  disclosed  by  the  record.  Upon  the  questions 
being  asked  defendant  touching  his  religious  belief,  they  were 
objected  to,  in  the  language  of  the  record,  "as  incom2)etent 
under  the  law."  This  clearly  means  that  the  questions  or 
examination  was  objected  to  on  the  ground  that  it  was  not 
authorized  by  the  law.  It  is  not  to  be  understood  that  the 
evidence  under  the  rules  of  the  law  is  inadmissible,  but  that 
the  examination  of  the  witness  in  the  manner  proposed  was  not 
authorized  by  law.  The  word  "incompetency"  is  familiarly 
used  to  indicate  the  want  of  lawful  authority  or  power,  and 
that  proceedings  to  which  it  is  applied  are  contrary  to  law. 
It  is  used  to  express  the  thought  that  certain  evidence  can- 
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not  be  lawfully  received,  or  that  a  witness  cannot  lawfully 
testify.  It  would  be  quite  properly  used  to  express  the  idea 
that  a  witness  could  not  be  required  to  testify  to  certain 
facts.  In  this  case  it  is  proper  to  say  that  it  was  incompe- 
tent to  require  defendant  to  testify  to  his  religious  belief. 
This  very  thought  was  expressed  by  the  objection  to  his 
examination.  A  question  was  asked  him  requiring  an  an- 
swer disclosing  his  religious  belief.  This  was  objected  to  as 
"incompetent  under  the  law."  The  thought  expressed  by  the 
language  is  that  defendant  could  not  be  lawfully  required  to 
answer  a  question  intended  to-  disclose  his  religious  belief. 

V.  Counsel  for  plaintiff  insist  that,  if  the  ruling  permit- 
ing    the    cross-examination  of    defendant  objected  to  was 

erroneous,  it  was  without  prejudice,  for  the  rea- 
ikjfoiwit^^'  sons  that  defendant  answered  other  questions 
nSnitynol™'  without  objection,  giving  therein  Substantially  the 
^**^   '  same  testimony  as  he  gave  in  his  answers  to  the 

questions  complained  of  now,  and  that  his  answers  were  not 
responsive  to  the  questions.  The  position  is  not  sustained  by 
the  record.  The  defendant  answered  questions,  without  ob- 
jection, tending  to  show  his  belief  in  the  existence  of  God. 
The  questions  objected  to  sought  to  elicit  his  disbelief  in  a  fu- 
ture state  of  existence.  The  testimony  in  the  two  instances 
is  different.  While  his  answers  to  the  questions  objected  to 
are  evasive,  yet  they  were  doubtless  understood  by  the  jury  to 
express  disbelief  in  a  future  existence.  They  are  capable  of  no 
other  meaning. 

VI.  Certain  motions  made  by  plaintiff  were  submitted  to 
us  with  the  case.  In  the  first,  the  plaintiff  asks  the  court  to 
c.  BILL  of  ex-  strike  from  the  record  the  bill  of  exceptions,  on 

timeoi^diing.  the  ground  that  it  was  not  settled  and  filed 
within  the  time  prescribed  by  law.  But  it  shows  upon  its 
face  that  it  was  signed  and  filed  within  the  time  agreed  upon 
by  the  parties.  This  is  sufficient.  Harrison  v.  Charlton^ 
42  Iowa,  573.     The  motion  is  overruled. 

VII.  Plaintiff  also  moves  in  this  court  to  strike  the  tran- 
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script,  on  the  ground  that  it  is  not  a  complete  transcript  of 
7.  PBACTTCB  ^^1  ^1^®  records  in  the  case,  and  was,  when  com- 
courmran-  pleted,  delivered  to  the  attorney  of  defendant,  and 
teriaf  whei?"    was  not  sent  by  the  clerk  to  this  court  in  the 

abstract  com-  .111       ^    ,  ,.        ^^^p^^ 

piete.  manner  prescribed  by  Code,  section  3179. 

In  the  first  place,  the  transcript,  as  shown  by  the  abstract- 
filed  by  defendant  and  the  amended  abstract  filed  by  plaintiff, 
contains  all  that  is  required  to  present  the  questions  raised 
in  the  case.     Nothing  more  is  necessary.     Code,  §  3179. 

In  the  second  place,  while  the  certificate  of  the  clerk  of  the 

circuit  court  shows  that  the  transcript  was  delivered  to  the 

attorneys  of  the  parties,  it  does  not  show  that  it 

8.  APPEAL  to  *'  1        ,   .  .  1  1.  1 

supreme         was  uot  sent  by  hira,  in  the  manner  directed,  to 

court :  prac-  •^  '  ' 

mlssioocS^'  the  clerk  of  this  court.  His  statement  of  the  de- 
r^i'arify'  li very  of  the  transcript  to  defendant's  attorneys 
presumed.  ^^^^  ^^^  necessarily  imply  that  he  did  not  after- 
wards forward  it  in  the  manner  directed  by  the  statute  to  the 
clerk  of  this  court.  We  will  therefore  presume  that  it  came 
here  in  the  regular  way. 

The  foregoing  discussion  covers  all  questions  in  the  case 
presented  for  our  consideration.  The  judgment  of  the  circuit 
court,  for  the  error  committed  in  the  cross-examination  of  de- 
fendant, is 

Eevebsed. 


BiBD  V.  St.  Mask's  Church  of  Waterloo. 

1.  Evidence:  mbaninq  of  ecclesiastical  terms:  testimony  of 
BISHOP.  The  testimony  of  a  bishop  of  the  Protestant  Episcopal  church 
is  competent  to  define  the  meaning:  of  the  terms  "parish**  and  "rector,** 
as  ased  io  said  charch. 

2. :  FACTS  OR  opinions:  exclusion  of  must  be  justified  by  ob- 
jections stated.  The  testimony  of  the  bishop  of  the  Protestant 
Episcopal  diocese  of  Iowa  as  to  the  organization  of  the  defendant  par- 
ish, and  its  admission  into  union  with  the  diocesan  convention,  was  not 
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the  expression  of  an  opinion,  but  (he  statement  by  a  competent  witness 
of  facts,  which  were  relevant  and  material  to  the  issues  in  this  case;  and, 
though  the  testimony  may  have  been  vulnoniblc  to  the  objection  that 
it  was  secondary,  it  was  error  to  exclude  it  on  the  prodnd — the  only  one 
urged — that  it  was  '^incompetent,  immaterial,  and  the  statement  of  an 
opinion." 

3.  Contract:   employment  of  rector  by  parish  op  protestant 

EPISCOPAL  cnuRcn:  right  op  parish  to  dissolve  pastoral  re- 
lation. A  parish  of  the  Protestant  Episcopal  church,  by  its  admis- 
sion into  union  with  the  diocese  of  Iowa,  and  its  connection  through 
that  with  the  Protestant  Episcopal  church  of  the  United  States, 
acknowledges  the  authority  of  the  constitution  and  canons  of  that 
church,  and  becomes  amenable  thereto;  and,  according  to  these  c?.nons, 
a  rector  canonically  elected  and  in  charge  may  not  be  removed  by  his 
parish  against  his  will.  Neither  may  this  be  done  indirectly  by  the 
reduction  of  his  salary  as  contracted  for  at  the  time  of  his  election. 
And,  until  the  dissolution  of  the  pastoral  relation  in  some  manner  pro- 
vided by  the  canons  of  the  church,  he  may  recover  for  his  services  the 
salary  provided  in  the  original  contract. 

4.  Beligioua  Corporations:  interference  of  courts  with.    The 

civil  courts  will  not  revise  the  decisions  of  churches  or  religious  associa- 
tions upon  ecclesiastical  matters,  but  will  interfere  with  such  associa- 
tions when  civil  or  property  rights  are  involved. 
Adams»  J.,  dissenting. 

Appeal  from  Black  Ilawh  Circuit  Court. 

Friday,  December  14. 

The  plaintiff  brings  this  action  for  the  recovery  of  $206.50, 
a  balance  which  he  alleges  to  be  due  him  as  rector,  for  the 
year  18S0,  of  St.  Mark's  church  of  Waterloo,  of  the  denom- 
ination known  and  styled  "The  Protestant  Episcopal  Church 
in  the  United  States  of  America."  Upon  the  production  of 
the  plaintiff's  evidence,  the  court,  upon  motion  of  the  de- 
fendant, directed  a  verdict  for  the  defendant.  The  plaintiff 
appeals. 

Alford  <&  Gates  and  C.  W.  Mullan^  for  appellant. 

77.  JSoieSy  for  appellee. 

Day,  Cn.  J. — I.     The  plaintiff  took  and  offered  in  evi- 
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dence  the  deposition  of  William  Stevens  Perry,  bishop  of 
I.  EVIDENCE :  *^^  Protestant  Episcopal  diocese  of  Iowa.  The 
eccfesialt?cai  defendant  moved  to  suppress  interrogatories  five 
mony  of^'^'    and  six,  and  the  answers  thereto,  in  this  deposi- 

^  ^^'  tion,  upon  the  ground  that  they  were  immaterial 

and  incompetent,  and  the  answers  state  an  opinion  or  conclu- 
sion of  the  witness,  instead  of  facts,  and  are  not  pertinent  to 
any  issue  involved  in  the  action.  The  court  sustained  the 
motion,  and  this  action  the  plaintiff  assigns  as  error.  The 
portion  of  the  deposition  suppressed  contains  the  following 
evidence:  "A  parish  is  also  the  individuals  who  associate 
themselves  under  articles  of  incorporation,  and,  in  their 
formal  application  for  admission,  on  their  pledge  of  conform- 
ity to  the  diocesan  and  general  legislation  of  the  church,  are 
received  into  union  with  the  diocesan  convention.  St. 
Mark's  parish,  Waterloo,  is  such  an  association  of  individ- 
uals, formerly  admitted  into  union  with  the  diocesan  conven- 
tion of  The  Protastant  Episcopal  church  in  Iowa,  in  1863, 
and  still  in  union  with  said  convention,  and,  in  common  with 
other  parishes,  amenable  to  the  diocesan  and  general  canons. 
A  rector,  as  the  word  is  understood  by  the  canons  of  tlrj 
church,  is  a  duly  ordained  clergyman  of  the  church,  in 
priest's  orders,  who  has  been  elected  to  the  rectorship  by 
the  vestry  of  the  parish,  agreeably  to  the  canons  of  the 
church,  and  in  whose  call,  or  invitation,  or  notification  of  elec- 
tion, there  is  no  limitation  of  time  specified  when  the  engage- 
ment, or  contract  (for  such  the  engagement  between  the  clergy- 
man and  vestry,  as  two  principals,  is  considered)  is  to  cease." 

This  portion  of  the  deposition  was  improperly  stricken  out. 
It  was  certainly  competent  to  prove  by  the  bishop  of  the 
church  the  meaning  of  the  words  parish  and  rector,  as  under- 
stood by  the  canons  of  the  church.  But  the  important  and 
material  portion  of  this  testimony  is  that  which  states  that 

^ .f^cts  »*5t.  Mark's    parish,    of   Waterloo,  was  formally 

exciusioaof '  admitted  into  union  with  the  diocesan  conven- 
Justincaby  tion  of  The  Protestant  Episcopal  church  in 
slated.         Iowa.     Such   admission   rendered   the   deteudant 
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amenable  to  the  canons  of  the  church  which,  the  evidence 
shows,  are  adopted  by  general  or  diocesan  conventions — the 
general  convention  composed  of  clerical  and  lay  deputies, 
meeting  every  three  years,  and  possessing  supreme  legislative 
power,  and  the  convention  of  the  diocese,  composed  of  the 
clergy  and  lay  deputies  from  each  parish,  meeting  annually. 
It  was  not  objected  that  this  evidence  was  secondary,  but  that 
it  was  incompetent,  immaterial,  and  the  statement  of  an 
opinion.  The  evidence  was  both  competent  and  material, 
and  the  statement  of  a  fact  and  not  of  an  opinion.  The 
court  erred  in  suppressing  it. 

II.     The  error  of  the  court  in  rejecting  the  evidence  offer- 
ed is,  however,  immaterial,  unless  the  testimony  offered,  in 
3  cofTTRACT :  conncctiou  with  that  produced  upon  the  trial,  was 
S?ri2foT°'    sufficient  to  warrant  a  finding  for  the  plaintiff, 
proitestant*'     It  therefore  becomes  necessary  to  consider  the 
cEurcif;  effect  of    the  entire  testimony   offered   by   the 

parish  to  dis-   plaintiff.     The  evidence  shows  that  the  associa- 

solve  th«  lias-  ^ 

torai  relation,  tion  of  St.  Mark's  church,  of  Waterloo,  Iowa, 
adopted  articles  of  incorporation,  the  preamble  to  which  is 
as  follows:  "We,  whose  names  are  hereunto  affixed,  deeply 
sensible  of  the  truth  of  the  Christian  religion,  and  earnestly 
desirous  of  promoting  its  holy  influences  in  our  own  heart*, 
and  in  those  of  our  families  and  neighbors,  do  hereby  associ- 
ate ourselves  under  the  name  of  St.  Mark's  parish,  in  com- 
munion with  the  Protestant  Episcopal  church  in  the  United 
States  of  America  and  the  diocese  of  Iowa,  the  authority  of 
whose  constitution  and  canons  we  do  hereby  recognize,  and 
to  whose  liturgy  and  mode  of  worship  we  promise  conform- 
ity." 

Article  one  provides:  "This  association  is  incorporated  by 
the  name  and  style  of  St.  Mark's  church  of  Waterloo, 
Black  Ilawk  county,  Iowa." 

Article  five  provides:  "Tlie  members  of  this  corporation 
desire  admission  into  union  with  the  convention  of  the  dio- 
cese of  Iowa."     Bishop  Perry  testifies  that  St.  Mark's  parish, 
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Waterloo,  was  formally  admitted  into  union  with  the 
diocesan  convention  of  the  Protestant  Episcopal  church  in 
Iowa,  in  1863.  The  diocese  of  Iowa  comprises  the  entire 
state,  and  was,  on  joint  vote  of  two  houses  of  general  con- 
vention, admitted  into  union  with  the  church  in  the  United 
States.  The  constitution  of  this  diocese,  article  one,  pro- 
vides as  follows:  "This  church,  as  a  constituent  part  of  the 
Protestant  Episcopal  church  in  the  United  States  of  Amer- 
ica, acknowledges  the  authority  of  said  church. 

The  fifth  canon,  section  three,  provides;  "It  shall  be  the 
duty  of  the  vestry  to  elect  the  rector,  exwjpt  in  the  case  of 
the  bishop's  church,  and  supply  services  where  there  is  no 
rector." 

Section  five  provides:  "Wherever  the  term  rector  is 
used  in  this  or  any  other  canon  of  this  dio3ese,  it  is  to  be 
understood  of  any  minister  duly  elected  by  the  vestry  to  the 
charge  of  a  parish;  and  it  is  hereby  recommended  that  every 
rector  be  instituted,  according  to  the  provisions  of  the 
church.'' 

Canon  four,  title  two,  of  the  canons  for  the  government  of 
the  Protestant  Episcopal  church  in  the  United  States  of  Amer- 
ica is  entitled:  "Of  differences  between  ministers  and  their  con- 
gregations, and  of  the  dissolution  of  a  pastoral  connection." 
Section  one  provides:  "A  rector  canonically  elected  and  in 
charge,  or  an  instituted  minister,  may  not  resign  his  parish 
without  consent  of  said  parish,  or  its  vestry,  (if  the  vestry  be 
authorized  to  act  in  the  premises,)  nor  may  such  rector  or 
minister  be  removed  therefrom  by  said  parish  or  vestry  against 
his  will,  except  as  hereafter  provided." 

The  next  section  provides  for  the  dissolution  of  the  pas- 
toral relation,  when  the  parties  cannot  agree  respecting  the 
separation,  by  the  bishop,  acting  with  the  advice  and  consent 
of  the  standing  committee  of  the  diocese  or  missionary 
jurisdiction." 

At  a  meeting  of  the  vestry  of  defendant,  December  23, 
1878,  "it  was  moved  and  carried  unanimously  to  accept  Rev. 
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F.  M.  Bird's  proposition  to  become  rector  of  St.  Mark's  par- 
ish at  a  salary  of  $1,000  a  year.  It  was  resolved  that  the 
seoretary  notify  Rev.  F.  M.  Bird  of  his  election  as  rector  of 
St.  Mark's  parish."  On  January  4,  1879,  the  secretary  of 
the  vestry  gave  the  plaintiff  formal  notice  in  writing  of  his 
election,  as  follows:  **I  take  great  pleasure  to  inform  you 
that,  at  a  meeting  of  St.  Mark's  vestry,  December  23,  1878, 
you  were  elected  as  rector  of  St.  Mark's  parish,  service  to 
commence  and  date  from  January  1,  1870."  The  plaintiff 
accepted  this  appointment,  and  entered  upon  the  discharge 
of  his  duties  January  1,  1879.  For  that  year  he  was  paid 
in  full,  one  thousand  dollars.  In  the  month  of  November, 
1879,  ho  received  a  communication  from  the  secretary  of  the 
vestry,  as  follows:  "At  a  meeting  of  St.  Mark's  vestry,  held 
November  11,  1879,  the  following  resolution  was  introduced 
and  adopted:  ^ Resolved^  That,  whereas  there  will  be  a  large 
deficiency  in  the  finances  for  the  present  year,  and  there  be- 
ing no  prospect  for  an  increased  revenue  for  the  coming  year, 
and  not  desiring  to  incur  any  liability  in  excess  of  our  re- 
sources,  we  hereby  tender  you  for  your  salary  in  full,  for  the 
year  1880,  the  full  proceeds  of  pew  rents.'"  The  plaintiff 
communicated  with  the  vestry  very  shortly  after  this  notice, 
and  told  them  that  it  was  not  in  their  power  to  set  aside  the 
contract  without  his  consent,  which  consent  he  refused  to 
give,  and  that  ho  held  them  to  their  contract  as  binding.  At 
a  meeting  in  January,  1880,  a  member  of  the  vestry  desired 
the  plaintiff  to  acc3pt  the  pew  rents  for  1880,  and  relieve  the 
vestry  of  further  responsibility,  which  the  plaintiff  refused 
to  do,  and  he  never  at  any  time  assented  to  the  defendant's 
proposition.  The  plaintiff  continued  to  perform  the  duties 
of  rector  until  January  1,  1881,  when  the  relation  between 
him  aad  the  parish  was  dissolved.  For  the  year  1880,  the 
plaintiff  has  received  the  pew  rents,  amounting  to  $793.50. 
lie  claims  that  he  is  entitled  to  the  sum  of  $1,000  for  that 
year. 
The  defendant,  by  its  articles  of  incorporation,  its  admis- 
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sion  into  union  with  the  diocese  of  Iowa,  and  its  connection 
through  that  with  the  Protestant  Episcopal  church  of  the 
United  States,  acknowledged  the  authority  of  the  constitu- 
tion and  canons  of  that  church,  and  became  amenable  there- 
to. One  of  these  canons  is  that  a  rector  canonically  elected, 
and  in  charge,  may  not  be  removed  by  his  parish,  against  his 
will.  The  plaintiff  was  elected  rector  by  the  vestry  of  de- 
fendant  in  accordance  with  the  canons  of  the  diocese  of 
Iowa.  When  he  accepted  the  position  and  entered  upon  the 
discharge  of  his  duties,  the  relation  between  him  and  his 
parish  was  assumed  under,  and  became  subject  to,  the  canons 
relating  to  differences  between  ministers  and  their  congrega- 
tions, and  the  dissolution  of  a  pastoral  connection.  It  was 
not  competent  for  the  vestry  of  the  parish,  in  violation  of  the 
canons  of  the  church,  to  dissolve  the  pastoral  relation  against 
the  plaintiff's  will.  These  canons  became  just  as  much  a 
part  of  the  contract  of  employment  of  plaintiff  as  if  they  liad 
been  specifically  referred  to,  or  written  out  in  full  therein. 
The  salary  upou  which  the  plaintiff  was  employed  consti- 
tutes an  essential  part  of  the  contract.  If  the  defendant 
could  be  permitted  to  reduce  the  plaintiff's  salary  without 
his  consent,  it  could  force  him  to  agree  to  a  dissolution  of 
the  pastoral  relation,  and  thus  accomplish  indirectly  what 
it  could  not  do  directly.  The  right  to  the  salary  stipula- 
ted at  the  time  the  plaintiff  accepted  the  position  of  rector 
is  a  valuable  property  right  secured  to  the  plaintiff  by  con- 
tract. One  party  to  the  contract  cannot  ignore  its  provisions 
or  violate  them  with  impunity.  The  civil  courts  will  not  re- 
4.  BELI0I009  vise  the  decisions  of  churches  or  religious  asso- 
SterfSence  '  ciatious  upou  ecclesiastical  matters;  but  they  will 
with.  interfere  with  such  associations  when  rights  of 

property  or  civil  rights  are  involved.  Chase  v,  Cheney^  58 
Illinois,  509,  (537);  O'Hara  v.  Stack,  90  Pa.  St.,  477,  (491); 
Avery  v.  Inhabitants  of  TyHngham^  3  Mass.,  159,  (167;) 
Sheldon  v.  Gongregatioiial  Parish,  24  Pick.,  281 ;  Lynd  v. 
Menzies  et  al.,  33  N.  J.  L.,  162;  Batterson  v.  ThoTn/pson,  8 
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Phil.  Rep.,  251.  In  this  case  the  plaintiff  has  performed  the 
duties  of  rector  for  the  defendant  for  the  year  1880.  He 
has  been  paid  but  a  part  of  the  salary  promised  him  when 
lie  assumed  the  duties  of  that  position.  lie  has  never  con- 
sented to  a  reduction  of  his  salary.  A  clear  legal  right  of 
the  plaintiflf  has  been  invaded,  and  it  is  the  duty  of  the  civil 
courts  to  protect  and  enforce  that  right.  We  think  the 
plaintiff  is  entitled  to  the  balance  of  the  salary  which  formed 
the  consideration  of  the  contract  between  him  and  the  de- 
fendant.    The  judgment  of  the  court  below  is 

Reyebsed. 

Adams,  J. — dissenting.  The  defendant  is  a  religious  cor- 
poration  incorporated  under  the  laws  of  Iowa.  The  provis- 
ions of  law  under  which  the  defendant  was  incorporated  can- 
not be  dispensed  with  by  contract.  One  of  the  provisions 
of  law  under  which  the  defendant  is  incorporated  is  that  the 
corporation  may  annually  or  oftener  elect  from  its  members 
trustees,  directors  or  managers.  Another  provision  is  that 
the  trustees,  directors,  or  managers  shall  have  the  control 
and  management  of  the  affairs  of  the  corporation.  Code, 
§  1097.  The  defendant  elected  trustees,  directors,  or  mana- 
gers, which  it  called  vestrymen.  Under  the  statute,  I  think 
that  they  had  the  control  and  management  of  the  affairs  of 
the  corporation.  What  precisely  the  word  *^affairs,"  as  nsed 
in  the  statute,  embraces,  when  applied  to  a  corporation  like 
the  defendant,  we  need  not  determine.  It  may  be  that 
affairs  of  such  a  corporation  which  are  of  an  ecclesiastical  or 
canonical  character  are  not  within  the  control  of  the  vestry, 
men.  But  some  affairs  manifestly  are,  and  I  think  that  all 
are  which  pertain  strictly  to  the  civil  rights  and  liabilities  of 
the  corporation.  Among  them  is  the  matter  of  its  finances. 
The  vestrymen  are  supposed  to  understand  its  resources, 
present  and  prospective,  and  must  be  allowed  to  determine 
from  time  to  time  its  expenditures,  and  graduate  them  ac- 
cordingly.    An  incurment  of  liabilities  beyond  its  resources 
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would  not  only  be  bad  management,  but  bad  morals.  Even 
the  religious  interests  of  the  society  would  probably  suffer, 
to  say  nothing  of  the  rights  and  interests  of  others.  The 
statute  has  accordingly  reposed  this  matter  of  financial  ad- 
ministration where  it  can  be  done  most  safely.  It  has  re- 
posed it  in  a  board  of  men  selected  expressly  for  their  quali- 
fications for  such  administration  from  the  society  itself.  The 
power  to  dissolve  the  pastoral  relation  is  quite  a  different 
thing.  It  may  be  that  such  power  may  properly  enough  be 
reposed  elsewhere.  The  expediency  of  such  dissolution  may 
rest  upon  considerations  of  which  others  not  so  immediately 
interested  can  more  properly  judge.  For  the  purposes  of 
this  opinion  it  may  be  conceded  that  this  power  is  not  re- 
posed in  the  vestrymen.  But  it  does  not  follow  that  they 
may  not  be  allowed  full  control  of  the  financial  affairs  of  the 
corporation,  including  that  of  the  compensation  of  the  rec- 
tor, so  far  as  that  is  a  matter  of  contract  on  the  part  of  the 
corporation.  It  is  not  to  be  supposed  that  such  a  board 
would  withhold  compensation  for  the  mere  purpose  of  accom- 
plishing by  indirection  the  dissolution  of  the  pastoral  rela- 
tion in  violation  of  a  canon  of  the  church.  If  such  a  case 
should  occur,  it  may  be  that  the  action  would  be  void.  But 
that  is  certainly  not  the  case  before  us.  The  defendant  ap- 
pears to  have  acted  in  the  utmost  good  faith.  So  far  as  I 
can  see,  it  pledged  all  its  resources  upon  which  it  could  rely 
with  any  certainty. 

I  think  that  we  may  give  the  statute  full  force,  and  not 
materially  interfere  with  the  canon  which  the  plaintiff  in- 
vokes  in  his  behalf.  But,  if  there  is  any  conflict,  the  statute 
must  be  held  paramount. 
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\m  w?  TuouoHEAR,  Adm'k,  v.  Toe  Lower  Vein  Coal  Co. 

«2    676| 

'•  1.  ivegligence  of  oo-exnploye:  mining  company  not  lfablb  for 

INJURY  OCCASIONED  BY.  A  mininsf  company  is  not  liable  for  ii^'uries 
caused  to  one  of  its  employes  by  the  nejfligenceof  a  co-employe.  Petti'* 
son  r.  The  Whitehreast  Coal  and  Mining  Company,  50  Iowa,  673,  fol- 
lowed. 

2.  Instructions:  must  pertain  to  the  issues  and  be  founded  upon 
THE  EVIDENCE.  An  instruction  which  presents  issues  not  made  by  the 
pleadings,  or  which  calls  for  a  finding  of  facts  of  which  there  is  no  evi- 
dence, is  erroneous. 

Beck,  J  ,  from  his  view  of  the  theory  and  facts  of  the  case,  dissents. 

Appeal  frora  Boone  Circuit  Court. 

Friday,  December  14. 

The  petition  states  that  the  defendant  is  engaged  in  the 
business  of  mining  coal,  and  that  it  was  its  duty  to  "provide 
good  and  safe  mines,  and  to  keep  them  in  good  repair,  and 
particularly  to  see  to  and  provide  good,  safe,  sufficient  and 
properly  placed  supports,  props,  good  and  safe  road  ways,  and 
good  working  faces."  That  defendant,  not  regarding  its  duty 
in  this  respect,  negligently  failed  to  provide  the  necessary 
timber  to  secure  the  mine  where  the  plaintiff's  intestate  was 
engaged  in  mining  coal  for  the  defendant.  That  defendant 
undertook  to  fix  and  repair  the  road-way  where  the  deceased 
was  working,  and  that,  after  defendant  had  pretended  to  fix 
and  repair  the  road-way,  and  had  informed  the  deceased  that 
the  same  was  in  good  and  safe  condition,  the  deceased  pro- 
ceeded to  work  in  said  mine,  when  a  large  rock,  which  had 
been  left  without  support,  fell  on  the  deceased,  whereby  lie 
was  greatly  injured.  "That  said  injury  was  caused  solely  by 
the  failure  of  the  defendant  to  properly  support  the  roof 
where  said  rock  fell,  and  which  it  was  its  duty  to  do."  There 
was  a  trial  by  jury,  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appeals. 
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Kidder  &  Crooks^  for  appellant. 
Sutton  <&  Childs,  for  appellee. 

Sebvers,  J. — Tliere  was  evidence  tending  to  show  that 
Slieppard  was  defendant's  superintendent,  McKinna  was  the 
pit  boss,  and  Brady  and  Parsons  were  road  men. 

McKinna  had  full  chargeof  the  mine,  but  had  no  authority 
to  hire  or  discharge  the  employes,  but  Sheppard  had  such 
power.  It  was  McKinna's  duty  to  see  that  the  mine  was  in 
proper  condition.  When  the  roof  of  the  mine  was  discovered 
to  be  unsafe,  it  was  the  duty  of  the  road  man  to  put  it  in 
proper  and  safe  condition.  The  evidence  tends  to  show  that 
the  deceased  was  injured  by  a  rock  falling  from  the  roof  on 
him  while  he  was  working  in  the  mine.  The  evidence  fur- 
ther tends  to  show  that  McKinna  had  knowledge  that  the 
roof  was  unsafe,  and  that  he  directed  or  the  road  men  un- 
dertook to  make  it  safe  and  secure  by  propping.  Brady  made 
an  attempt  to  do  this  the  evening  before  the  accident.  Par- 
sons put  props  under  the  rock,  and  informed  the  deceased 
that  it  was  now  in  safe  and  good  -condition.  The  decedent 
went  to  work,  and  the  accident  immediately  thereafter  occur- 
red. 

The  accident  was  undoubtedly  caused  by  the  failure  of  the 
road  men  to  sufficiently  prop  or  remove  the  rock  from  the 
roof.  It  is  clear  that  the  road  men  and  deceased  were  co-em- 
ployes, and  the  court  so  instructed  the  jury.  In  Peterson  v. 
The  Whitehreast  Coal  and  Mining  Co.y  50  Iowa,  673,  it  was 
held  that  the  principal  was  not  liable  for  injuries  recieved  by 
an  employe  through  the  negligence  of  a  co-employe.  The 
circuit  court  seems  to  liave  adopted  this  view,  and  instructed 
the  jury  as  follows: 

**7th.  The  defendant  is  liable  for  carelessness  and  negli- 
gence in  the  selection  of  its  employes,  and  where  the  employ- 
ment involves  great  danger  to  life,  the  degree  of  care  and 
prudence  in  selecting  and  employing  such  employes  must  be 
Vol.  LXII  -37 
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such  as  would  be  exercised  by  a  reasonably  prudent  person, 
having  due  regard  for  human  life,  and  for  the  services  to  be 
performed;  but  it  cannot  be  held  for  injuries  arising  from  the 
caralessneas  and  negligence  of  co-employes. 

"Co-employes  are  those  engaged  in  the  same  general  busi- 
ness, working  to  the  accomplishment  of  the  same  general 
purpose.  The  person  who  mines  the  coal,  and  he  who  labors 
upon  the  road- way  in  miners'  rooms,  are  co-employes  and  fel- 
low workmen. 

"8th.  If,  tlierefore,  the  defendant,  through  its  superinten- 
dent, Sheppard,  carelessly  or  negligently  selected  and  em- 
ployed indiscreet  or  negligent  servants  to  perform  services  in 
its  mine,  or,  having  employed  such,  retained  him  or  them  in 
its  service,  when  he  knew,  or  by  the  exercise  of  ordinary  care 
and  prudence  might  have  known,  of  his  or  their  unfitness  for 
the  employment  or  work  to  be  performed,  it  is  guilty  of  neg- 
ligence." 

It  will  be  seen  that  the  court  submitted  to  the  jury  the 
question  whether  Sheppard  had  been  negligent  in  employing 
careless  and  improper  men  in  the  mine,  through  whose  negli- 
gence or  inefficiency  the  'deceased  was  injured.  Indeed,  as 
we  understand,  this  was  the  only  question  as  to  the  negligence 
of  the  defendant  which  was  submitted  to  the  jury.  Our 
opinion  is  confirmed  in  this  respect  by  counsel  for  the  appel- 
lee, who  in  their  argument  say:  "The  only  theory  for  the  re- 
covery of  the  plaintiff  which  the  chargo  of  the  court  contains, 
as  we  view  it,  is  that  the  defendant,  if  liable  at  all,  was  liable 
on  account  of  its  careless  and  negligent  selection  of  the  road- 
man. Parsons." 

The  instructions  in  this  respect  are  clearly  erroneous,  be- 
cause there  is  no  such  issue.  It  is  not  alleged  in  the  petition 
that  Sheppard  was  negligent  in  employing  Parsons.  Tlie 
plaintiff  does  not  seek  to  recover  on  this  ground,  but  because 
the  mine  was  not  kept  in  a  safe  condition,  and  because  the 
roof  was  not  sufficiently  propped  or  otherwise  protected. 
There  was  error  in  giving  the  eighth  instruction  above  set 
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out,  for  the  further  reason  thnt  there  was  no  evidence  introduced 
upon  the  trial  justifying  it.  Tliere  is  an  entire  absence  of 
evidence  that  Slieppard  carelessly  or  negligently  employed  in 
discreet  or  negligent  servants,  or  that  the  persons  employed 
by  him  were  unfit  for  the  work  to  be  periurmed  by  them 
We  have  frequently  held  that  it  is  error  to  submit  to  the  jury 
and  call  upon  them  to  make  a  finding  upon  facts  of  which 
there  is  no  evidence. 

Reversed. 


Beck,  J. — dissenting,  I  cannot  concur  in  the  foregoing 
opinion. 

1.  The  opinion,  as  I  understand  the  record,  is  not  accurate 
in  the  statement  that,  whether  Sheppard  was  negligent  in 
employing  incompetent  men  was  the  only  question  involving 
the  defendant's  negligence  submitted  to  the  jury.  The  peti- 
tion, as  shown  by  the  quotations  therefrom  in  the  majority 
opinion,  charges  defendant  with  negligence  generaHy  in  not 
keeping  the  mine  in  good  repair,  and  in  failing  to  keep  good 
and  sufficient  props,  etc.  Negligence  in  not  employing  capa- 
ble men  is  not  referred  to  in  the  petition.  In  the  fourth  in- 
struction, the  jury  were  directed  as  to  the  liability  of  defend- 
ant for  the  negligence  contemplated  in  the  quotation  from 
the  petition  made  in  the  majority  opinion.  The  court  below,, 
doubtless,  correctly  considering  that  negligence  in  employing 
incompetent  men  was  covered  by  the  petition,  therefore  in- 
structed the  jury  upon  that  character  of  negligence.  But  it 
is  a  grave  mistake  to  claim  that  the  only  question  of  negli- 
gence considered  in  the  court  below  related  to  the  fitness  and 
competency  of  men  employed  by  defendant; 

The  statement  of  plaintiff's  counsel  quoted  by  the  majority 
was  made  as  presenting  a  ground  for  the  support  of  the  judg- 
ment. The  record  clearly  shows  that  it  is  erroneous,  and 
that  there  was  another  "theory  for  the  recovery  of  the  plaint- 
iff," besides  the  one  based  upon  negligence  in  employing  incap- 
able men.     A  very  cursory  reading  of  the  record  discloses  the 
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error  of  counsel  in  their  statement,  upon  which  they  base  an 
argument  in  support  of  the  judgment  rendered  in  the  court 
below.  We  are  not  authorized  to  reverse  a  judgment  for  the 
reason  that  counsel  for  appellee  attempts  to  support  it  upon 
insufficient  grounds,  based  upon  an  inaccurate  statement  of 
the  contents  of  the  record.  It  would  be  a  very  unsafe  rule  to 
try  causes  here  upon  arguments  of  counsel.  They  are  tried 
upon  the  facts.  It  often  happens  that  correct  decisions  of 
the  courts  below  are  attempted  to  be  upheld  by  very  unsound 
argument  advanced  by  counsel.  We  cannot  reverse  a  case  on 
the  ground  that  a  bad  reason  is  given  for  affirming  it. 

II.  •  It  will  be  observed  that  McKinna  was  the  "bank  boss," 
and  Brady  and  Parsons  were  the  "road  men"  referred  to  in 
the  statement  of  the  facts  of  the  foregoing  opinion.  I  am 
clearly  of  the  opinion  that  the  jury  were  authorized  to  find 
that  the  "bank  boss"  was  negligent  in  not  personally  inspect- 
ing the  roof  of  the  mine  before  the  props  were  put  up,  in  or- 
der to  direct  the  work  before  it  was  done. 

ne  was  charged  with  the  duty  of  inspecting  the  mines. 
The  object  of  such  inspection  was  to  secure  safety  to  the  work- 
men, and  protection  to  the  property  of  defendant.  This  duty 
was  not  discharged  by  hearing  complaints  of  the  condition  of 
the  roof,  and  sending  a  workman  to  put  in  props.  He  could 
not  delegate  his  authority  to  a  workman,  and  substitute  the 
workman's  skill  and  intelligence  for  his  own.  The  manager 
says  that  this  inspection  was  his  "personal  charge."  We 
think  the  jury  may  well  have  found  that  McKinna,  the  "bank 
boss,"  was  negligent. 

III.  Was  McKinna  a  co-employe  of  the  intestate?  If  he 
sustained  that  relation,  plaintiiF  cannot  recover  on  the  ground 
of  his  negligence.  The  rule  prevails  in  this  state  that  an 
employe  cannot  recover  of  his  employer  for  the  negligence  of 
a  co-employe.  Sullivan  v.  IL  <&  M.  i?'?/  Co.^  11  Iowa,  421; 
Peterson  v.  The  Whitehreast  Coal  o/iid  Mining  Co.^  50  Id., 
673. 

The  character  of  the  duties  of  the  person  charged  with 
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negligence  will  determine  whether  he  shall  be  considered  as  a 
co-employe  within  this  rnle.  If  the  person  charged  with 
negligence  and  the  person  injured  are  engaged  in  the  same 
general  business,  though  they  may  be  employed  in  different 
grades  of  service,  the  first  holding  authority  to  direct  the  last, 
they  are  regarded  as  co-employes.  But  when  the  employer 
commits  the  management  of  the  business  wholly  to  one 
charged  with  its  prosecution,  reserving  no  control  over  it,  the 
negligence  of  such  an  one  is  the  negligence  of  the  employer. 
If  a  person  thus  employed  commits  the  management  of  a 
part  of  the  business,  or  entrusts  certain  duties  and  responsi- 
bilities connected  with  the  management,  to  the  charge  of  an 
employe,  it  is  plain  that  he  stands,  as  does  his  immediate  su- 
perior, in  the  place  of  the  employer.  He  thus  becomes  what 
may  be  called  a  vice-principal.  The  person  wholly  entrusted 
with  the  management  of  the  business  may  be  called  a  mana- 
ger. The  one  to  whom  he  confides  the  management  of  a 
part  of  the  business,  or  certain  departments  of  it,  may  be  called 
an  assistant. 

If  the  assistant  is  clothed  with  the  same  authority  and  dis- 
cretion in  directing  the  enterprise  that  is  conferred  upon  the 
manager,  he,  so  far  as  his  authority  goes,  stands  in  place  of 
the  manager.     They  are  both  vice-principals. 

It  cannot  be  doubted  that  the  manager  is  not  to  be  regarded 
as  a  co-employe  of  aworkman  injured  through  the  n^anager's 
negligence.  If  the  nature  of  the  business  is  such  that  he  can- 
not give  it  his  personal  supervision,  and  it  therefore  becomes 
necessary  for  him  to  employ  an  assistant,  giving  him  complete 
control  of  a  part  of  the  business,  the  assistant  taking  the 
place  of  the  manager  therein,  he  becomes  in  fact  a  manager 
of  that  department,  and  a  vice-principal.  I  think  this  conclu- 
sion is  sustained  by  principles  drawn  from  the  preponderance 
of  authorities  which  are  fully  cited  in  that  complete  work, 
Thomspon  on  Negligence — see  Vol.  2,  pp.  1028,  et  seg^  1026, 
974.  See  also  Wharton's  Law  of  Negligence,  §  229,  and 
Shearman  and  Redfield  on  Negligence,  §  §  102,  104,  et  seq. 
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I  am  clearly  of  the  opinion  that  the  jury  were  aathorized 
to  find  that  throagh  McKinna's  negligence  the  intestate  was 
injured,  and  that  McKiuna  was,  as  vice-principal,  clothed 
with  authority  which  rendered  him  a  representative  of  the 
defendant,  and  that  for  his  negligent  acts  the  defendant  is 
liable. 

IV.  As  I  understand  the  foregoing  opinion,  the  judgment 
is  reversed  on  the  ground  that  the  instructions  relating  to 
negligence  in  the  employment  of  incompetent  men  should  not 
have  been  given,  because  no  issue  involving  such  negligence 
is  presented  in  the  pleadings.  To  my  mind  this  position  is 
obviously  incorrect.  The  petition  declares  upon  negligence 
in  failing  to  keep  the  mine  in  good  repair,  and  the  roof  thereof 
safely  propped.  The  defendant  was  bound  to  do  these  things. 
Being  a  corporation,  it  of  necessity  could  discharge  the  duty 
only  through  employes.  Negligence  in  employing  incapable 
men  to  do  this  duty  for  them,  whereby  the  mine  became  un- 
safe, is  negligence  in  failing  to  keep  it  in  a  safe  condition. 
In  short,  any  act  or  omission  of  defendant,  which  resulted  in 
rendering  the  mine  unsafe,  amounts  to  negligence.  In  other 
words,  defendant  was  bound  to  keep  the  mine  in  a  safe  condi- 
tion. It  failed  to  do  this  through  employing  incompetent 
men.  It  was,  therefore,  negligent.  The  manner  of  the  negli- 
gence  was  in  the  employment  of  unfit  men.  The  negligenc3 
was  alleged  in  the  petition.  It  was  not  necessary  to  allege 
the  manner  in  which  it  occurred.  It  could  be  proved  with- 
out such  allegation.  It  was,  therefore,  involved  in  the  issues 
in  the  case. 

It  is  my  opinion  that  the  judgment  of  the  circuit  court 
ought  to  be  affirmed. 
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Sleeper  et  al.  v.  Iselin  et  al. 
Tombs,  Intebvenor,  et  al.  v.  Sleeper  et  al. 

1.  Deed  of  Trust:  beneficiary  not  named:  enforcement  of  trust. 
A  trust  created  by  a  deed  which  is  sufficient  in  all  respects,  except  that 
it  fails  to  name  the  beneficiary,  may  be  enforced  by  the  real  beneficiary 
as  affainst  a  purchaser  from  the  trustee  with  notice  of  the  trust,  in  a  case 
where  the  name  of  the  real  beneficiary  is  supplied  by  the  testimony  of 
the  trustee. 

Appeal  from  G*Bmen  Di%tri<it  Court. 

Saturday,  Deokmber  15. 

In  July,  1880,  Jno.  H.  Iselin  and  Henry  H.  Iselin  were 
partners,  doing  business  under  the  name  and  style  of  John  H. 
Iselin  &  Co.  As  such  partners  they  became  indebted  to  the 
First  National  Bank  of  St.  Paul  and  A.  W.  Sleeper  &  Bro. 
To  secure  said  indebtedness,  John  H.  Iselin  and.  wife  and 
Henry  Iselin  executed  to  A.  W.  Sleeper,  trustee,  a  deed  of 
trust  on  certain  real  estate.  The  plaintiffs  are  the  assignees 
of  the  beneficiaries  in  the  deed  of  trust,  and  entitled  to  en- 
force the  lien  thereof.  This  action  was  brought  for  that  pur- 
pose. Henrietta  C.  Tomes  intervened,  claiming  that  she 
owned  a  portion  of  the  real  estate  described  in  the  trust  deed, 
and  that  as  to  such  portion  it  should  not  be  enforced.  Cer- 
tain other  persons  were  made  parties  by  the  intervenor,  and 
she  asked  that  she  be  decreed  to  be  the  owner  of  the  real 
estate  claimed  by  her,  and  for  other  relief.  The  issues  be-f 
tween  the  ])laintiffs,  defendants  and  intervenor,  by  agree- 
ment of  the  parties,  were  submitted  to  the  court.  There  was 
a  finding  and  judgment  for  intervenor,  and  the  plaintiffs  and 
intervening  defendants  appeal. 

Ba/rrett  &  BuUis.  for  appellants. 

Joy  (&  Wright,  for  appellees. 
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Seevers,  J. — In  1875,  John  11.  Iselin  became  the  trustee 
of  intervenor  in  relation  to  certain  stocks  and  bonds  owned 
by  the  latter.  In  1879,  John  II.  Iselin  suggested  to  the  in- 
tervenor the  propriety  of  converting  the  stocks  and  bonds 
into  money,  and  investing  the  proceeds  in  certain  real  estate 
in  Sheldon,  Iowa.  As  an  inducement  to  make  such  invest- 
ment, Iselin  represented  to  the  intervenor  that  she  would  re- 
ceive a  larger  annual  income  therefrom  than  she  obtained 
from  the  stocks  and  bonds.  The  intervenor  adopted  the  sug- 
gestion, and  authorised  said  Iselin  to  sell  the  stocks  and  bonds, 
and  invest  the  proceeds  in  real  estate,  as  suggested  by  him. 
At  that  time  John  H.  Iselin  was  the  owner  of  the  property 
in  controversy,  and  he  converted  the  stocks  and  bonds  into 
money,  and  the  same  was  placed  to  his  credit  on  the  books 
of  John  H.  Iselin  &  Co.,  and  the  same  was  used  by  said  firm 
in  the  parternership  business,  and,  in  consideration  of  said 
money,  John  11.  Iselin  and  wife  conveyed  the  property  in 
controversy  to  John  E.  Iselin,  trustee,  in  December,  1879. 
This  conveyance  is  in  the  usual  form  of  warrantee  deeds,  and 
was  duly  acknowledged,  and  filed  for  record  in  January,  1880. 
At  the  time  the  deed  of  trust  under  which  the  plaintifis  claim 
was  executed,  as  we  find  from  a  preponderance  of  the  evi- 
dence, the  trustee  and  the  beneficiaries  therein  named  had 
express  notice  of  the  conveyance  to  John  H.  Iselin  as  trustee 
for  the  intervenor.  The  appellants  insist  that  the  trust  at- 
tempted to  be  created  by  the  conveyance  to  John  H.  Iselin, 
trustee,  is  an  express  trust,  and  that  the  same  cannot  be  en- 
forced against  them  as  subsequent  encumbrancers,  because  of 
the  existence  of  a  statute  which  is  as  follows:  "Declarations 
or  creations  of  trust  or  powers  relating  to  real  estate  must  be 
executed  in  the  same  manner  as  deeds  of  conveyance;  but 
this  provision  does  not  apply  to  trusts  resulting  from  the 
operation  or  construction  of  law."  Code  §  1934.  The  in- 
tervenor contends  that  it  makes  no  difference  whether  the 
trust  is  express  or  resulting — that,  under  the  circumstances 
of  this  case,  it  may  and  should  be  enforced  against  the  ap- 
pellants. 
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I.  The  conveyance  to  John  H.  Iselin,  trustee,  was  executed 
in  all  respects  as  are  deeds  conveying  real  estate.  The  prop- 
erty— the  subject  of  the  trust — is  sufficiently  described,  and 
the  only  objection  taken  thereto  is  that  the  beneficiary  is  not 
named,  and,  as  this  must  be  supplied  by  parol,  it  is  conten- 
ded that  the  alleged  trust  is  void,  or  at  least  that  the  lien 
of  appellants  has  priority  thereto.  Many  authorities  have 
been  cited  by  appellants  in  support  of  their  position,  which. 
have  been  examined  with  the  care  which  the  importance  of 
the  case  requires.  But  we  do  not  think  they  are  applicable, 
because  of  the  fact  which  we  now  proceed  to  state: 

John  n.  Iselin  admits  the  trust — that  is  to  say,  he  testifies 
as  a  witness  that  the  conveyance  was  made  to  himself  as 
trustee,  for  the  use  and  benefit  of  the  intervenor,  in  consider- 
ation of  money  received  by  him  belonging  to  her.  Tliis  be- 
ing so,  the  trust  as  against  him  could  certainly  be  enforced, 
because  it  is  alleged  by  the  intervenor  and  admitted  by  the 
party  named  in  the  conveyance  as  trustee.  The  appellants, 
or  those  under  whom  they  claim,  had  express  notice  that  the 
real  estate  in  controversy  had  been  conveyed  to  John  H.  Ise- 
lin, trustee  for  the  intervenor.  It  is  the  established  rule 
that  one  who  purchases  from  a  trustee  with  notice  of  a  trust 
takes  the  property  subject  thereto.     Perry  on  Trusts,  §  217. 

We  do  not  think  the  appellants  have  any  better  right  than 
John  H.  Iselin;  and,  as  the  trust  can  be  enforced  against  him, 
it  can  be  against  them.  It  is  insisted  that  no  trust  is  pleaded 
by  the  intervenor;  but  the  facts  are  fully  stated.  It  there, 
fpre  becomes  a  question  of  law  as  to  which  party  has  the  prior 
right. 

Affirmed. 
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Ford  bt  al.  v.  Loomis  et  al. 

Injunotion:  damages  on  bond:  attornst's  fees  to  dependant. 
It  may  be  regarded  as  the  settled  rale  of  this  state  that  an  attorney's 
fee  is  allowable  to  the  defendant  where  an  injunction  is  dissolved  upon 
motion,  or  where  it  is  dissolved  upon  the  final  hearing,  when  the  ii^'unc- 
tion  is  the  only  relief  sought;  but  where  a  motion  is  made  to  dissolve 

.  an  iiqunction  as  a  whole,  and  not  merely  for  a  modification  of  it,  where 
a  modification  is  all  that  the  defendant  is  entitled  to.  and  all  that  he 
secures,  he  cannot,  in  an  action  on  the  injunction  bond,  recover  all  the 
fees  paid  his  attorney  for  services  in  relation  to  such  motion.  Whether 
a  part  of  such  fees  could  be  recovered  ia  a  question  not  arising  in  this 
case. 


2.  : :  FACTS  not  waurantino.  Where  the  injunction  defend- 
ant, anticipating  an  injunction,  made  extraordinary  efforts  and  accom- 
plished the  object  sought  to  be  enjoined  before  the  writ  was  served,  he 
cannot  claim  that  he  was  delayed  by  the  injunction,  and  recover  dam- 
ages for  such  delay. 

Appeal  from  Delaware  Circuit  Court. 

Wednesday,  June  13. 

The  defoDdant,  Lootnis,  obtained  au  injunction  against  the 
plaintiffs,  J.  W.  Ford  and  Geo.  Ford.  Afterward  the  action 
was  dismissed  by  him.  This  action  is  brought  upon  the 
injunction  bond  to  recover  for  damages  alleged  to  have  been 
sustained  by  reason  of  the  injunction,  and  also  for  attorney's 
fees  alleged  to  have  been  paid.  There  was  a  trial  to  the 
court,  and  judgment  was  rendered  for  the  plaintiffs.  The 
defendants  appeal. 

A.  S.  Blair^  for  appellants. 

Bronson  cfe  Leroy  and  E.  M.  Carr^  for  appellees. 

Adams,  J. — ^The  controversy  out  of  which  the  injunction 
suit  grew  arose  in  respect  to  a  partition  wall.  The  plaintiffs 
are  the  owners  of  a  certain  lot  in  the  city  of  Manchester,  and 
the  defendant,  Loomis,  is  the  owner  of  the  lot  adjacent  there- 
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to  on  the  south.  Loomis  improved  his  lot  several  years  ago, 
by  the  erection  of  a  building,  the  first  ntory  of  which  is 
owned  and  occupied  by  him,  and  the  second  story  is  owned 
and  occupied  by  the  city  as  a  town  hall.  The  wall  in  ques- 
tion was  built  by  Loomis,  one-half  upon  his  own  lot,  and 
one-half  upon  the  Ford  lot,  then  owned  by  one  Tate.  Half 
of  the  cost  of  the  wall  was  paid  by  Tate.  In  1881,  the 
plaintiffs,  having  purchased  of  Tate,  erected  a  stone  building 
two  stories  high,  each  story  being  somewhat  higher  than  the 
corresponding  story  of  the  Loomis  building.  In  erecting 
their  building,  they  joined  on  to  the  partition  wall  in  ques- 
tion. In  joining  on,  they  commenced  making  changes  in  the 
front  of  the  wall.  They  cut  into  it  and  removed  alternate 
bricks,  and  inserted  cut  stone  extending  part  way  across. 
Loomis  regarded  this  change  as  an  injury  to  the  appearance 
of  the  wall,  and  an  infringement  upon  his  rights,  and  so 
notified  the  Fords,  and  asked  them  to  desist  from  changing 
the  style  of  architecture.  They  did  not  desist,  but,  appre- 
hending an  injunction,  pushed  forward  their  work  by  work- 
ing extra  hours.  Their  aim  was  to  get  their  front  wall  con- 
structed above  Loomis'  story  before  he  could  enjoin  them. 
Seeing  that  they  could  not  succeed  in  getting  the  whole  of 
their  front  wall  thus  constructed,  they  neglected  a  part  of  it, 
and  devoted  themselves  to  that  part  next  to  Loomis. 
Whether  they  succeeded,  before  the  injunction  was  served, 
in  getting  their  wall  next  to  him  higher  than  his  story,  is  a 
question  upon  which  the  parties  are  not  agreed,  but  is  one 
upon  which  the  appellants  claim  that  there  is  a  conflict  of 
evidence.  After  the  injunction  was  served,  the  appellees 
delayed  a  little  in  some  portion  of  their  work.  They  com- 
pleted their  front  wall,  however,  in  a  short  time,  and  did  not, 
so  far  as  the  evidence  shows,  make  any  change  in  their  plans. 
They  did  shorten  a  galvanized  iron  cornice  which  was  put 
over  the  first  story,  but  it  was  left  long  enough  to  extend  to 
the  middle  of  the  partition  wall,  and,  according  to  the  testi- 
mony of  the  plaintiffs,  which  is  undisputed,  they  shortened 
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it  to  correct  a  mistake  and  make  it  conform  to  the  original 
plan.  The  appellees  proceeded  to  the  completion  of  their 
building  before  the  case  could  be  tried,  and,  at  the  first 
term  of  court,  Loomis  dismissed  his  action.  This  action  was 
then  brought  by  the  appellees  on  the  injunction  bond,  and 
a  recovery  was  allowed  in  the  sum  of  $132,  to-wit,  $70  as 
attorney's  fees,  $50  for  delay  in  mason  work,  and  $12  for 
rental  value  of  building  during  time  of  delay. 

The  appellants  insist  that  the  undisputed  evidence  shows 
that  the  appellees  were  not  in  fact  delayed,  and  were  in  no 
way  injuriously  affected  by  the  injunction,  and  farther,  that, 
as  the  injunction  was  not  dissolved  on  motion,  nor  upon  a 
hearing  upon  the  merits,  the  appellees  are  not  entitled  to 
attorney's  fees. 

Whatever  conflict  of  authority  there  may  have  been,  it 
may  now  be  regarded  as  the  settled  rule,  especially  in  this 
state,  that  an  attorney's  fee  is  allowable  where  an  injunction 
is  dissolved  on  motion.  Behrens  v.  McKenzle^  23  Iowa, 
341;  Corcoran  v.  Judson^  24  N.  Y.,  106;  Edwards  v, 
Bodlne^  11  Paige,  223.  So,  too,  it  is  allowable  if  the 
injunction  is  dissolved  on  final  hearing,  if  the  injunction  is 
the  only  relief  sought.  Beece  v.  Northway^  58  Iowa,  187. 
Possibly  it  should  be  allowed  in  some  cases  where  the  injunc- 
tion is  not  dissolved,  either  on  motion  or  final  hearing,  as 
where  the  plaintiff  in  the  injunction  suit  wrongfully  enjoins 
the  defendant  for  a  time,  and  the  latter  employs  an  attorney 
who  renders  services,  and  afterward,  and  before  there  is  any 
determination,  the  action  upon  the  plaintiff's  own  motion  is 
dismissed.  But  in  this  case  the  appellants  contend  that  the 
injunction,  so  far  as  any  question  before  the  court  is  con- 
cerned, proved  to  be  abortive,  the  appellees  having  rendered 
it  60  by  their  diligence  in  consummating  the  acts  sought  to 
be  prevented,  before  the  writ  could  be  served.  To  determine 
whether  this  is  so,  we  must  look  into  the  writ,  and  see  what 
acts  it  purports  to  enjoin,  and  then  into  the  evidence,  to  see 
whether  those  acts  had  already  been  done.     The  acts  which 
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the  writ  purports  to  enjoin  are  the  "injuring,  defacing,  inar 
ring,  or  changing  the  style  of  architecture  of  any  portion  of 
the  front  wall  of  the  store  building  of  said  L.  A.  Loomis, 
*  ^*  *  by  removing  any  portion  of  the  wall  of  said  build 
ing  and  inserting  in  lieu  thereof  cut  stones,  or  other  material, 
differing  from  the  original  material  of  the  walls  of  said 
building,  or  making  in  the  walls  of  said  building  projections, 
cji-nices,  or  other  architectural  work,  changing  the  original 
character  of  the  same."  Loomis'  store  was  one  story  high,  and 
the  acts  sought  to  be  enjoined  pertained  to  the  partition  wall 
one  story  high,  and  to  the  cornice  designed  to  go  over  the 
appellees'  first  story.  Kow,  how  much  of  this  had  been  done 
when  the  writ  was  first  served?  The  cornice  had  not  been 
put  on,  but  it  appears  to  us  that  the  other  acts  sought  to  be 
enjoined  had  been  done.  That  part  against  Loomis  was  built 
up  in  the  exercise  of  extroadinary  diligence,  and  in  advance 
of  the  other  parts.  The  foreman  of  the  appellees'  work,  one 
Trenchard,  testified  as  follows:  "When  Ford  brothers  under- 
stood that  Mr.  Loomis  was  to  serve  an  injunction  on  them, 
they  got  me  up,  and  got  my  force  out,  and  got  the  wall  above 
Loomis'  store,  and  laid  the  brick  there  in  the  night  before 
the  injunction  was  served.  They  got  it  laid  some  three  or 
four  courses  above  the  city  hall  floor,  and  above  Loomis' 
part.  The  brick  was  laid  up  on  the  corners  as  far  as  it 
touched  Loomis'  building.  The  balance  of  the  front  wall 
was  left  open.  But  so  far  as  it  touched  Loomis'  building  it 
was  run  up  above  his  building.  It  was  above  the  town  hall 
floor.  We  were  out  before  daylight  in  order  to  get  the 
masons  at  work.  I  heard  the  Fords  say,  when  they  heard 
the  train  coming  in,  they  had  got  out  of  the  way  of  Loomis' 
injunction."  As  to  the  height  of  the  work,  ho  is  corrobo- 
rated by  Loomis  and  another  witness,  and  disputed  by  no 
one,  not  even  by  the  plaintiffs,  although  one  of  them  was 
upon  the  stand  and  was  examined  as  a  witness  in  their  behalf. 
The  only  pretense  of  any  conflict  arises  upon  the  testimony 
of  one  Ehlers.     He  testified  as  follows:  "When  the  injunc- 
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tion  was  served,  we  did  not  have  the  wall  built  quite  up  to 
the  second  story.  I  know  it  was  not  very  far  from  it.  The 
first  story  brick  was  not  up,  to  my  knowledge.  1  won't 
swear  that  the  brick  next  to  Loomis'  wall  was  not  clear  up 
to  town  hall.^'  This  testimony  is  in  no  way  in  conflict  with 
that  of  Trenchard  and  the  othera,  but  harmonizes  with  it. 
The  first  story  front  wall  was  not  up  as  a  whole,  but  only 
that  part  next  to  Loomis.  All  the  change  or  defacement, 
then,  so  far  as  the  mason  work  was  concerned,  had  been 
made.  The  only  change  or  defacement  not  made,  and  still 
apprehended  by  Loomis,  was  from  the  cornice  which  had 
been  made  to  go  over  the  first  story.  The  undisputed  fact 
about  that  is  that  it  was  too  long  by  three  inches,  and  would, 
if  it  could  have  been  put  up  as  it  was,  have  extended  three 
inches  over  Loomis'  store.  It  had  been  made  by  mistake 
longer  than  the  plan.  One  witness  says:  ^'It  hit  the 
projecting  brick;  it  wouldn't  fit  the  work  some  way."  It  was 
accordingly  shortened,  and  that  appears  to  have  been  required 
by  the  necessity  of  the  case,  though  that  necessity  appears 
not  to  have  been  fully  understood  by  Loomis.  We  come, 
then,  to  the  question  as  to  whether  the  judgment,  or  any 
part  of  it,  in  favor  of  the  appellees  can  be  sustained  by 
reason  of  anything  pertaining  to  this  cornice.  The  appellees 
contend  that  the  part  allowed  for  attorney's  fees  can.  Their 
position  is  based  upon  a  fact  which  remains  to  be  stated. 
They  moved  to  dissolve  the  injunction,  and  a  hearing  was  had 
upon  the  motion.  The  court  overruled  the  motion,  but  made 
what  it  called  a  modification  of  the  injunction,  the  order 
respecting  it  being  in  these  words:  "This  injunction  is  so  fax 
modified  as  to  permit  the  defendants'  putting  up  a  metal 
cornice  on  the  first  story,  corresponding  with  the  original 
plans  and  specifications,  not  extending  beyond  the  center  of 
the  partition  walls  of  said  building."  The  appellees  base 
their  right  to  an  attorney's  fee,  in  part,  at  least,  upon  this 
so-called  modification.  Their  position,  if  we  understand  it, 
is  that  this  was  a  partial  dissolution  obtained  as  the  result  of 
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their  motion,  and  hence  they  shonld  be  allowed  the  cost  of 
making  the  motion. 

We  have  some  doubt  whether  the  appellees  were  evei 
enjoined  from  patting  up  a  cornice  tliat  should  extend  to  the 
middle  line  of  the  partition  wall.  We  discover  nothing  in 
the  petition  in  the  injunction  case,  and  nothing  in  the  evi- 
dence in  this  case,  tendins:  to  show  that  Loomis  ever  had  anv 
objection  to  the  appellees  extending  their  cornice  to  such 
line.  And  when  we  look  into  the  writ,  it  is  by  no  means 
clear  that  it  should  be  held  to  enjoin  the  appellees  from 
doing  so.  They  were  enjoined  from  putting  up  a  cornice 
that  would  deface  or  change  the  original  style  of  architecture 
of  the  front  wall  of  Loomis'  store.  Now  they  were  not 
enjoined  from  extending  the  cornice  to  the  middle  line  of 
the  wall,  unless  extending  it  to  such  line  would  have  the  effect 
to  deface  or  change  the  original  character  of  the  architecture 
of  the  wall.  But  whether  it  would  have  this  effect  we  do 
not  feel  called  upon  to  determine.  If  we  should  concede 
that  it  would,  we  should  still  be  of  the  opinion  that  the 
appellees  would  not  be  entitled  to  recover  for  attorney's  fees. 
The  petition  for  the  injunction  is  entirely  silent  in  regard  to 
the  cornice.  We  have  a  case,  then,  where  the  writ  is  broader 
than  the  petition.  In  such  a  case  we  concede  that  the  writ 
must  be  obeyed,  even  in  that  wherein  it  is  broader  than  the 
petition.  But  the  defendant  in  such  case  has  a  very  simple 
remedy.  Ilis  remedy  is  not  by  motion  for  dissolution,  but 
for  modification.  Jikhards  v.  West,  3  N.  J.  Eq.,  456;  Park 
V,  Yorks,  32  Howard,  (N.  Y.)  Pr.,  408.  Such  motion  is  to 
be  determined  by  simple  comparison  of  the  writ  and  the 
petition.  Now  the  appellees'  motion  was  not  a  motion  for 
modification.  It  did  not  contemplate  a  modification,  but  a 
complete  dissolution.  The  attorney's  services  were  rendered 
for  that  end,  which  was  not  reached.  We  think  that  there  is 
no  rule  which  would  justify  us  in  holding  that  the  appellants 
became  liable  for  the  entire  cost  of  such  services.  Whether 
there  could  have  been  an  apportionment  we  need  not  deter- 
mine.    There  was  no  attempt  to  make  it. 
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If  we  sboald  look  at  the  modification  as  a  partial  dissola- 
tion,  we  should  meet  with  substantially  the  same  difiiculty. 
There  is,  doubtless,  a  liability  which  may  arise  upon  a  partial 
dissolution.  A  liability  was  sustained  in  W/iUe  v.  Clay's 
Ex'ra^  7  Leigh,  68,  which  was  a  case  of  partial  dissolution. 
But  the  liability  was  not  for  attorney's  fees.  It  was  of  an 
entirely  difi^erent  character.  The  collection  of  a  judgment 
was  enjoined,  and  afterward  the  injunction  was  dissolved  as 
to  a  part.  It  was  held,  and  very  properly,  that  the  injunc- 
tion bond  given  to  secure  the  payment  of  the  judgment  could 
be  inforced  to  the  extent  to  which  the  injunction  was  dis- 
solved. 

Probably  there  might  be  a  case  where  even  attorney's  fees 
would  ba  allowable  in  case  of  partial  dissolution,  as  where 
the  motion  should  be  for  partial  dissolution,  and  should  be 
sustained  as  made.  But  it  would  not  follow  that,  where  a 
motion  is  made  to  dissolve  the  injunction  as  an  entirety,  and 
is  only  partially  sustained,  the  plaintiff  in  the  injunction  suit 
would  become  liable  for  all  tho  legal  services  rendered  for  the 
defendant  upon  the  motion.  TVe  have  to  say,  then,  that  the 
judgment  rendered  in  favor  of  the  appellees  for  $70,  as 
attorney's  fees  for  services  rendered  upon  the  motion  as  a 
whole,  cannot,  we  think,  be  sustained. 

We  have  already  seen  that  the  injunction  was  served  too 
late  to  prevent  any  mason  work,  and  did  not,  therefore,  delay 
the  completion  of  the  building.  It  follows,  therefore,  that 
the  judgment  for  $50  for  delay  on  mason  work,  and  $12  for 
rental  value  of  building,  cannot  be  sustained. 

Reversed. 

supplemej^tal  opinion. 

Adams,  J. — In  a  petition  for  a  rehearing,  our  attention  is 
called  to  the  fact  that  Loomis'  ownership  embraced  the  second 
as  well  as  the  first  story.  We  spoke  of  it  as  embracing  on'y 
the  first  story.  But  the  point  has  no  materiality,  and,  having 
none,  the  obscure  evidence  concerning  it  was  not  carefully  ex- 
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amined.  The  material  fact  is  that  tha  plaintiffs  had  built 
above  Loomis'  part]  and  that  is  equally  true,  though  it  em- 
braced the  second  story.  Of  the  evidenc3  upon  this  point  we 
made  a  very  careful  examination,  and. found  that  there  was  no 
conflict.  It  is  true  that,  by  reason  of  a  clerical  error,  we  said 
that  the  appellants  contend  that  there  is  a  conflict.  We  in- 
tended to  say,  and  did  say  in  the  original  draft,  from  which  a 
copy  was  made  for  filing,  that  the  appellants  contend  that 
there  is  no  conflict. 

The  petition  for  rehearing"  discloses  nothing,  we  think, 
which  should  change  our  view  of  the  case.  It  must,  there- 
fore, be  overruled. 


Babcook  et  al.  v.  The  Ootoago  &  Northwestern  RV  Co. 


2. : :  NEaLioENCE:  circumstantial  evidence  to  prove. 

The  doctrine  announced  in  Gandij  p.  The  C.  <£:  N,  W.  R*y  Co,,  33  Iowa, 
420,  that  the  fact  of  negligence  on  the  part  of  a  railway  company  in 
setting  out  a  fire  by  sparks  from  an  engine  may  be  established  by  cir- 
cumstantial evidence,  held  to  apply  as  well  where  the  testimony  is  of- 
fered by  way  of  rebuttal,  as  where  it  is  produced  in  making  out  the  case 
in  chief;  and  such  evidence  so  introduced  in  this  case  was  properly  sub- 
mitted to  the  jury. 

B, :  :  evidence.    Prom  the  fact  that  some  of  the  conditions 

ander  which  two  fires  set  out  at  about  th3  same  place  by  sparks  from  a 
locomotive  engine,  one  of  which  caught  within  the  right  of  way  of  the 
defendant,  were  the  same,  it  cannot  be  inferred  that  the  other  fire  also 
caught  within  the  right  of  way,  and  the  admission  of  evidence  of  the 
mmilarity  of  such  conditions,  for  tha  purpose  of  raising  such  inference, 
was  erroneous. 

Vol.  LXII— 38  ' 


78    8061 
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88  237 

68  593 

.  90  151 


Bailroads:  fire  bt  spares  frosc  engine:  prima  facie  evidence       m    29| 
of  NEaLiGBNCB.    Under  the  last  clause  of  section  1239  of  the  Code,  the 
fact  of  an  injury  resulting  from  fire  caused  by  sparks  escaping  from  an       186    li 
engine  is  prima  facie  evidence  of  negligence,  which  the  defendant  must 
rebut    Small  v.  The  C,  R.  L  dt  P.  R'u  Co.,  50  Iowa,  338,  followed. 
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4.  :  :  nboliobnce:  conflict  in  bvidbnce:  what  consti- 
tutes. In  an  action  a^iinst  a  mil  way  company  for  djimages  caused  by 
the  negfligfence  of  the  defendant  in  setting^  oufc  a  fire  by  sparks  from  its 
engine,  the  occurrence  of  <the  fire  is,  under  the  statute  and  the  decisions 
of  this  court,  prima  facie  evidence  of  neglii^nco  on  the  part  of  defend- 
ant. With  this  prima  facie  evidence  on  one  side,  and  the  direct  evi- 
dence of  defendant  on  the  other  side  that  it  was  not  negligrent,  ther^3 
arises  a  conflict,  which  it  is  the  duty  of  the  court  to  submit  to  the  jury. 
Much  more  does  such  a  conflict  arise  where,  as  in  this  instance,  the 
prima  facie  case  made  by  the  occurrence  of  tho  fii-e  is  corroborated  by 
circumstantial  evidence  of  the  defendant's  negligence. 

Appeal  from  Marshall  Circuit  Court. 

Saturday,  December  15. 

This  is  an  action  to  recover  damages  for  property  destroyed 
by  a  fire  set  out  by  an  engine  on  the  defendant's  road.  There 
was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  plaint- 
iff for  $497.80.     The  defendant  appeals.. 

Uubhard^  Clark  cfe  Dawley^  for  the  appellant. 

James  Allison  and  Casxodl  &  Meeker^  for  appellees. 

Day,  Ch.  J. — The  defendant  complains  of  the  action  of 
the  court  in  refusing  to  instruct  that,  as  a  matter  of  law, 
the  defendant  had  overcome  the  presumption,  raised  by  the 
statute,  of  negligence,  in  cases  where  fire  is  set  by  locomo- 
tives, and  in  submitting  to  the  jury  the  questions  whether 
the  defendant's  engine  was  equipped  with  the  best  known  ap- 
pliances for  arresting  sparks  and  cinders;  whether  it  was  in 
good  order,  and  was  properly  and  skillfully  run  by  the  engi- 
neer in  charge.  It  is  insisted  that  there  is  an  entire  absence 
of  conflict  in  the  testimony  tliat  the  engine  was  supplied  with 
the  best  means  of  preventing  the  escape  of  fire,  tliat  it  was  iu 
good  order,  and  that  it  was  properly  handled. 

The  testimony  of  the  employes  of  the  defendant  is  to  the 
effect  that  the  engine  was  supplied  with  the  very  best  contri- 
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vances  as  to  ash-pan8,  spark-arresters  and  nettings;  that  thej 
were  examined  both  before  and  after  the  trip  on  which  the 
fire  was  set  out,  and  were  found  in  good  order,  and  that  the 
engine  was  managed  in  a  proper  and  skillful  manner. 

The  evidence  shows  that  the  size  of  the  meshes  in  the  net- 
tings is  three-sixteenths  of  an  inch.     Before  the  enactment 

of  the  last  clause  of  section  1289  of  the  Code,  it 

1.  railroads: 

flre  by  sparks  was  held  that  the  settinff  of  fire  from  an  eufrine 

from  engine :  °  » 

evide* ceof  ^^^  ^^^  Create  a  presumption  of  negligence  on  the 
negugence.  ^^^t  of  the  Company,  but  that  the  burden  of  prov- 
ing negligence  was  upon  the  plaintiff.  Oandy  v.  0.  db  K. 
W.  R'y  Co.^  30  Iowa,  420.  Under  the  last  clause  of  section 
1289  of  the  Code,  it  has  been  held  that  the  fact  of  an  injury 
resulting  from  fire  caused  by  sparks  escaping  from  an  engine 
is  prima  facie  evidence  of  negligence,  which  the  defendant 
may  rebut.  Small  v,  6'.,  R.  /.  cfi  P.  R,  Co,,  50  Iowa,  338. 
Under  this  decision,  the  effect  of  the  statute  is  simply  to 
change  the  burden  of  proof. 

It  is  evident,  however,  that  the  proof  offered  by  the  plaint- 
iff, whether  in  chief  to  establish  evidence  prima  facie,  or  to 
rebut  the  evidence  of  care  introduced  by  the  defendant,  must 
of  necessity,  when  it  is  directed  to  the  condition  of  the  de- 
fendant's engine,  be  of  a  circumstantial  character.  Ordinarily 
the  plaintiff  could  not  introduce  witnesses  who  could  testify 
from  a  personal  knowledge  of  the  condition  of  the  defendant's 
engine. 

In  Gaudy  v.  C.  cfe  iT.  W.  R'y  Co,,  svpra,  the  following 
language  is  employed:  "  But  as,  in  the  nature  of  the  case,  the 

2.  — : :  plaintiff  must  labor  under  difficulties  in  making 

circumstan-  proof  of  the  fact  of  nefifliffence,  and  as  that  fact 
tial  evidence     ^  »    o  '  ,  .   /, 

lo  prove.  itself  is  always  a  relative  one,  it  may  be  satisfac- 
torily established  by  evidence  of  circumstances  bearing  more 
or  less  directly  upon  the  fact  of  negligence,  which  might 
not  be  satisfactory  in  other  cases  free  from  difficulty  and 
open  to  clearer  proofs,  and  this  upon  the  general  principle  of 
evidence,  which  holds  that  to  be  sufficient  or  satisfactory  which 
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ordinarily  satisfies  an  unprejudiced  mind."  1  Greenl.  on  Ev. 
§  2.  This  principle  is  as  applicable  to  a  case  where  the  tes- 
timony is  offered  by  way  of  rebuttal,  as  where  it  is  produced 
in  making  out  the  case  in  chief;  for,  in  both  cases,  the  plaint 
iff  labors  under  the  same  difficulties.  E.  P.  Thompson,  on 
behalf  of  the  plaintiffs,  testified  as  follows:  ''I  went  there 
as  soon  as  ever  we  got  the  tire  out,  and  looked  to  see  where  il 
was  done,  and  I  was  satisfied  from  the  condition  of  the  ground 
that  it  caught  on  the  right  of  way,  and  I  should  think  as 
much  as  five  feet  from  the  fence.  I  saw  quite  little  chunks 
of  cinders  that  looked  fresh  and  bright,  and  I  am  sure  there 
was  no  frost  or  rain  on  them.  I  would  think  some  of  them 
were  as  large  as  the  end  of  my  thumb,  or  perhaps  the  size  of 
half  a  walnut.  I  would  think  from  the  appearance  and  sur- 
rouncfings  that  it  was  just  burned.  That  was  my  judgment 
at  the  time.  The  little  ashes  from  the  grass  lay  there  per- 
fectly bright  and  dry.  1  don't  know  anything  more  than 
that.  That  was  immediately  around  it,  and  there  was  a  little 
place  each  way  from  it  where  the  ashes  were  black  and  dead, 
which  showed  plainly  there  was  rain  or  frost  or  snow  on  them, 
after  they  were  burned.  You  could  distinguish  very  readily 
the  difference  between  the  two,  where  they  were  fresh  and 
where  they  were  burned  before.'' 

The  evidence  shows  that  the  defendant  had  burned  over  its 
right  of  way,  but  that,  in  places,  unburned  patches  of  grass 

, .  had  been  left.     J.  O.  Chapman,  a  witness  for  the 

evidence.  defendant,  testified  upon  cross-examination  that, 
if  a  spark  half  as  large  as  a  walnut  should  be  thrown  from  an 
engine,  burning  so  as  to  set  grass  on  fire,  he  could  not  tell 
where  it  could  have  been  thrown  from,  unless  it  came  from  the 
stack;  that  it  could  not  come  through  the  holes  in  the  net-' 
tings,  and  if  the  damper  was  shut  tight  it  could  not  have 
come  from  that,  and  that,  if  it  came  out  of  the  stack,  he  would 
say  as  an  expert  that  the  nettings  had  given  away.  It  is  iu 
evidence  that  the  life  of  a  netting  does  not  exceed  two  months, 
and  very  often  they  wear  out  in  much  less  time.   There  is  no 
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evidence  in  the  record,  as  we  have  discovered,  how  long  the 
netting  in  question  had  been  used.  If  the  cinders  referred 
to  by  the  plaintiff  came  through  the  netting,  it  was  not  in 
good  order  when  it  returned  from  the  trip,  and  if  the  defend- 
ant's witnesses  are  mistaken  about  the  netting  being  in  good 
order  when  the  engine  returned,  it  follows  that  absolute  reli- 
ance  is  not  to  be  placed  upon  their  testimony  that  it  was  in 
good  order  when  it  went  out.  Jfow,  clearly,  it  was  a  ques- 
tion of  fact  for  the  jury  whether  the  cinders  referred  to  by 
the  plaintiff  set  out  the  lire.  If  they  did,  the  jury  would 
have  been  authorized  to  find  from  the  testimony,  either  that 
the  engine  was  not  in  good  order,  or  that  it  was  not  skillfully 
managed.  The  court  could  not  determine  this  question 
against  the  plaintiff,  as  a  matter  of  law,  or  withdraw  this  evi- 
dence from  the  consideration  of  the  jury.  As  bearing  some- 
what upon  this  question,  see  KavBon  v.  M.  c&  St.  P.  li'y 
Co,,  29  Minn.,  12. 

11.  A.  L.  Mead,  a  witness  on  behalf  of  the  defendant,  tes- 
tified that  there  had  be€fn  several  fires  on  Mr.  Thompson's 
land,  before  the  fire  in  question,  and  that  these  fires  had  an 
influence  on  the  company  in  regard  to  exercising  care  about 
the  right  of  way.  The  evidence  further  shows  that  the  lo- 
cality in  question  is  on  a  grade  of  thirty-five  or  forty  feet  to 
the  mile,  that  trains  generally  work  steam  pretty  hard  when 
they  get  to  the  foot  of  the  hill,  in  order  to  strike  the  foot  of 
the  hill  at  good  speed,  and  that  sparks  are  thus  emitted. 
Noonan,  a  witness  for  the  defendant,  on  cross-examination, 
stated  that  there  was  a  pile  of  fence  boards  by  the  right  of 
way,  which  took  fire,  and  that  the  fire  spread  from  them,  and 
burned  the  grass  on  the  right  of  way,  and  ran  into  the  field. 

The  plaintiff,  Thompson,  upon  being  recalled,  testified  that 
the  fire  referred  to  by  Noonan  occun*ed  in  April,  1879,  about 
two  months  after  the  fire  in  question  in  this  suit.  Against 
the  objection  of  the  defendant,  this  witness  was  permitted  to 
testify  that  there  was  no  more  grass  up  where  this  pile  of 
boards  lay,  that  caught  fire  on  the  right  of  way,  than  there 
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was  down  where  the  fire  in  question  in  this  suit  caught.  It 
was  a  very  controverted  question  in  this  case  whether  the  fire 
caught  on  the  right  of  way,  or  outside  of  the  right  of  way  on 
plaintiff's  premises.  This  testimony  could  not  possibly  have 
any  proper  l)earing  upon  the  case,  unless  it  would  justify  the 
inference,  from  the  fact  that  it  caught  where  there  was  no 
more  grass  than  where  the  fire  in  question  is  supposed  to 
have  ciiught,  that  this  fire  also  caught  on  the  right  of  way. 
But  the  conditions  under  which  fires  are  put  out  are  so  vari- 
ant,  that,  from  evidence  that  one  caught  on  the  right  of  way, 
no  inference  can  properly  be  drawn  that  another  did  also. 
Besides,  the  evidence  aflSrmatively  shows  that  the  conditions  un- 
der which  these  fires  caught  were  not  the  same,  as  the  one  occur- 
ring in  April  caught  in  a  pile  of  lumber.  This  evidence  was  im- 
properly admitted,  and  we  cannot  say  that  the  defendant  was 
not  prejudiced  by  it.  Eeferring  to  the  other  fires  spoken  of 
by  the  witness  Mead,  Thompson  was  permitted  to  testify, 
against  the  objection  of  the  defendant,  that  all  of  them  ex- 
cept one  caught  on  the  right  of  way.  This  testimony,  we 
think,  was  properly  admitted  to  rebut  the  testimony  of  Mead, 
that  the  frequency  of  the  fires  had  an  influence  upon  the  com- 
pany in  regard  to  exercising  care  about  the  right  of  way.  In 
view  of  what  has  been  said,  we  do  not  deem  it  necessary  to 
pass  upon  the  other  questions  discussed  by  appellant.  For 
the  error  in  admitting  the  testimony  above  referred  to,  the 
judgment  is 

Reversed. 

opinion  upon  eeheaeino. 

Beck,  J. — I.     Upon  defendant's  petition,  a  rehearing  was 
allowed  in  this  case,  and  it  has  been  again  argued.     Upon  the 

,  reargument  counsel  insist,  in  effect,  that  there  is 

negH^n*^ '  ^^  Conflict  upon  the  question  of  defendant's  care, 
what  consu-  "'^l^^c^?  ^^^7  claim,  was  established  without  con- 
*'*^®**  tradictory  proof,  and  that  the  circuit  court  upon 

this  ground  should  have  taken  the  case  from  the  jury  and 
directed  a  verdict  for  the  defendant. 


4. 
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It  i3  difficult  to  understand  how  it  can  be  fairly  claimed 
that  there  is  an  absence  of  evidence  tending  to  show  defend- 
ant's negligence,  in  view  of  the  fact  that,  under  the  statute 
and  decisions  of  the  court,  the  occurrence  of  the  fire  is  prima 
facie  evidence  of  defendant's  negligence.  The  fire  itself  is 
evidence  of  negligence.  It  is,  however,  onXj  prima  facie  evi- 
dence. But  it  establishes  negligence,  which  must  be  regarded 
as  a  fact  until  other  contradictory  evidence  requires  a  diflfer- 
ent  conclusion.  There  must  of  necessity  be  conflicting  evi- 
deuce  in  the  case.  The  tire  under  the  law  is  evidence  of  de- 
fendant's negligence;  the  good  condition  of  the  engine,  the 
diligence  of  defendant's  employes,  and  other  facts,  are  evi- 
dence of  defendant's  care.  Here  is  conflicting  evidence  which 
must  be  determined  by  the  jury. 

II.  But,  waiving  this  view,  we  think  that,  leaving  out  of 
consideration  the  prima  facie  evidence  of  defendant's  negli- 
gence aflbrded  by  the  fact  of  the  fire,  there  is  a  conflict  in  the 
proof  touching  defendant's  care. 

The  tact  of  the  fire  is  not  disputed.  The  point  to  be  deter- 
mined in  the  case  upon  the  evidence  is  as  to  its  origin,  and 
whether  it  was  through  defendant's  negligence.  The  fire 
was  discovered  within  ten  or  fifteen  minutes  after  defendant's 
train  had  passed  the  place.  It  started  on  the  right  of  way 
of  the  defendant.  These  facts  were  all  readily  discovered. 
There  could  be  little  uncertainty  as  to  either.  It  is  not 
shown  that  another  engine  passed  after  the  train  just  referred 
to,  and  before  the  fire  was  discovered.  Fresh  cinders — that 
is,  cinders  recently  thrown  from  the  engine,  some  of  them  the 
size  of  the  end  of  a  man's  thumb,  were  found  at  the  very 
place  where  the  fire  started.  The  character  of  these  cinders, 
and  that  they  were  recently  burning  coals,  was  readily  deter- 
mined by  their  appearance.  These  circumstances  and  facts 
are  all  proper  to  be  considered  in  determining  the  origin  of 
the  fire.  It  cannot  be  doubted,  and  is  not  denied,  that  cin- 
ders of  the  size  of  those  found  at  the  place  could  not  come 
from  an  engine  having  sufficient  netting  to  prevent  the  spread 
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of  fire.  If  they  were  thrown  from  the  engine,  then  was  de- 
fendant negligent.  The  facts  we  have  recited  show  that  the 
cinders  were  thrown  from  the  engine  passing  just  before  the 
fire.  These  facts  tend  to  show  that  the  netting  of  the  engine 
was  not  in  good  order. 

But  there  was  direct  evidence  tending  to  show  that  the  net- 
ting was  in  good  order.  Defendant's  employes  so  testify. 
Here  is  a  direct  conflict.  The  jury,  under  the  rules  of  the 
law,  are  to  determine  which  shall  outweigh — this  direct  evi- 
dence,  or  the  circumstances  we  have  above  stated. 

Counsel  insist  "that  there  is  no  conflict  in  the  testimony 
that  the  engine  was  supplied  with  the  best  means  of  prevent- 
ing the  escape  of  fire,  was  in  good  order,  and  that  it  was  prop- 
erly handled.  The  testimony  of  defendant's  employes  is  uni- 
form to  this  effect,  and  shows  that  the  engine  was  examined 
just  before  and  just  after  it  set  out  the  fire."  It  may  be  ad- 
mitted that  all  the  direct  evidence  was  on  the  defendant's  side. 
But  there  were  contradictory  circumstances  on  the  side  of 
plaintiff.  And  it  is  a  thing  of  frequent  occurrence  that  cir- 
cumstances given  in  evidence  overcome  direct  testimony.  It 
cannot  be  said  that,  on  the  question  of  defendant's  negligence^ 
there  was  no  conflict  of  evidence. 

The  opinion  first  filed  in  the  case  states  that  there  was  no 
evidence  showing  how  long  the  netting  had  been  in  use.  This 
is  a  mistake,  it  being  shown  that  the  netting  had  been  used 
for  two  weeks.  But,  on  the  other  hand,  it  is  proved  by  one 
of  defendant's  own  witnesses,  who  was  in  its  employment  in 
repairing  engines,  and  was  familiar  with  the  subject,  that  in 
some  instances  nettings  wear  out  in  ten  or  fifteen  days.  But 
it  is  shown  that  they  are  ordinarily  sufficient  for  six  weeks  or 
two  months. 

We  remain  satisfied,  after  the  reargument,  with  our  former 
opinion,  and  adhere  to  it. 
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Eatless  V.  PowBKS,  Adm'b. 

1.  Estates  of  Deoedents:  collection  of  judgment  aoainst  dece- 
dent: STATUTE  of  LIMITATIONS.  Where  a  judgment  has  been  ren- 
dered against  a  decedent  in  his  lifetime,  which  the  personal  estate  is 
insufficient  to  pay,  an  action  may  be  commenced  to  enforce  the  payment 
of  the  judj?ment  by  the  sale  of  the  real  estate.  Code,  §  3092.  Bat  col- 
lection must  first  be  sought  out  of  the  personal  estate;  and,  for  the  pur- 
pose of  such  collection,  the  judgment  must  be  clearly  '*  stated,  sworn 
to  and  filed,''  as  a  claim  against  the  estate,  the  same  as  any  other  claim. 
If  filed  as  a  claim  of  the  fourth  class,  and  not  approved  and  allowed  by 
the  administrator,  it  must  be  proved,  on  notice  to  the  administrator, 
before  the  court,  within  twelve  months  of  the  giving  of  notice  of  the 
appointment  and  qualification  of  the  administrator.  Plaintiff  *8  claim 
in  this  case,  founded  on  such  a  judgment,  not  having  been  proved 
within  the  twelve  months,  held  barred  by  the  statute  of  limitations. 

Appeal  from  Allamakee  Circuit  Court. 
Saturday,  Decembeb  15. 

In  June,  1877,  the  plaintiff  recovered  a  judgment  in  the 
district  court  against  Malachi  Powers,  who  died  in  Septem- 
ber, 1878,  and  the  defendant  was  appointed  administrator  of 
his  estate.  Notice  of  his  appointment  and  qualification  as 
such  was  given  October  20,  1878.  In  January,  1879,  the 
plaintiff  tiled  a  certified  transcript  of  said  judgment  with  the 
clerk  of  the  circuit  court,  as  a  claim  against  the  estate,  and 
the  same  was  entered  bj  said  clerk  in  the  list  of  claims.  But 
the  transcript  was  not  entitled  as  against  the  estate  or  the 
administrator,  nor  was  the  same  verified  until  January  30, 
1883. 

In  October,  1880,  the  plaintiff  commenced  a  suit  in  equity, 
in  which  he  asked  that  the  said  judgment  be  declared  a  lien 
on  the  decedent's  real  estate.  This  action  was  withdrawn  in 
November,  1880. 

In  February,  1883,  notice  of  "hearing  upon  said  claim, 
and  a  copy  thereof,  was  served  upon  said  administrator,  re- 
turnable to  the  February  term,  in  1883,  of  the  circuit  court." 
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The  estate  at  that  time  had  not  been  settled.  Upon  the 
claim  coming  on  to  bo  heard,  the  plaintiff  offered  to  amend 
the  same  by  entitling  it  "Edwin  Bayless,  as  administra- 
tor of  Malachi  Powers,  deceased,"  which  the  court  refused 
to  allow.  The  defendant  objected  to  the  allowance  of  the 
claim,  on  the  ground  that  it  had  not  been  filed  against 
the  estate,  and  because  it  was  barred  by  the  statuta  of  lim- 
itations. The  cause  was  submitted  to  the  court,  and  it  was 
held  that  the  claim  was  barred  by  the  statute,  and  the  court 
refused  to  allow  the  same  as  a  claim  against  the  estate,  and 
the  plaintiff  appeals. 

Dayton  cfi  Dayton^  for  appellant. 

Z.  E.  Fellows^  for  appellee. 

Seevers,  J. — When  a  judgment  has  been  rendered  against 
a  decedent  in  his  life  time,  which  the  personal  estate  is  in- 
sufficient to  satisfy,  an  action  may  be  commenced  to  enforce 
the  payment  of  the  judgment  by  sale  of  the  real  estate. 
Code,  §  3092. 

This  section  implies  that  such  a  judgment  must  be  paid 
out  of  the  personal  estate  in  the  first  instance.  But,  before 
this  can  be  done,  it  must  be  filed  and  allowed  as  a  claim 
against  the  estate. 

Claims  against  an  estate  must  be  "  clearly  stated,  sworn 
to  and  filed."  Code,  §  2408.  The  administrator  may  ap- 
prove and  allow  them.  If  he  does  not  do  so,  they  must  be 
heard  and  allowed  by  the  court,  before  they  can  be  regarded 
as  claims  against  the  estate  which  the  administrator  is  re- 
quired to  pay  out  of  the  proceeds  of  the  personal  estate. 
Code,  §  2411. 

The  plaintiff 's  judgment,  in  so  far  as  it  can  be  regarded  as 
a  claim  to  be  paid  out  of  the  personal  estate,  must  be  re- 
garded as  belonging  to  the  fourth  class.  As  to  such,  the 
statute  provides  that,  if  they  are  not  "filed  and  proved  within 
twelve  months  of  the  giving  of  the  notice  of  the  appoinl- 
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ment  and  qualification  of  tiie  administrator,  they  are  forever 
barred,  unless  the  claim  is  pending  in  the  supreme  or  district 
court,  or  unless  peculiar  circumstances  entitle  the  claimant 
to  equitable  relief."     Code,  §  2421. 

If  the  claim  can  be  regarded  as  filed,  no  notice  was  served 
on  the  administrator,  or  attempt  made  to  have  it  established 
by  the  court,  until  February,  1883 — more  than  four  years 
al*ter  notice  had  been  given  of  the  appointment  and  qualifi- 
cation of  the  administrator.  Nor  was  the  claim  verified  as 
required  by  the  statute.  As  no  equitable  circumstances  ex- 
ist which  it  is  claimed  excuse  the  delay,  we  are  of  the  opin- 
ion that  the  claim  is  barred,  and,  therefore,  the  judgment  of 
the  circuit  court  must  be 

Affirmed. 


Teabout  v.  Roper  &  Co.  ^ 


1.  Judgment  by  Default:  action  to  set  aside:  '*unavoidable  cas- 
ualty OR  misfortune'*:  facts  not  constituting.  Where  an  origi- 
nal notice  of  an  action  is  daly  served  upon  a  defendant,  a  married 
woman,  she  must  be  presumed,  in  the  absence  of  evidence  of  mental  in- 
capacity, to  understand  the  object  and  purport  of  the  notice,  and  bow 
her  rights  are  affected  thereby;  and  where,  as  in  this  case,  she  gave  the 
copy  of  the  notice  to  her  husband,  claiming  that  she  did  so  upon  the 
supposition  that  it  did  not  relate  to  her  individual  rights,  and  the  hus- 
band neglected  to  defend,  and  thus  judgment  by  default  was  rendered 
against  her,  held  that.she  could  not  have  the  judgmsnt  set  aside  on  the 
ground  of  unavoidable  casualty  or  misfortune,  under  sections  3154, 
3157, 3158  of  the  Code. 

Appeal  from  Winneahieh  Circuit  Court, 

Saturday,  December  15. 

The  defendants  recovered  a  judgment  against  the  plaintiff 
by  default,  and  this  action  was  brought  to  set  the  same  aside, 
under  sections  3154,  3157  and  3158  of  the  Code,  on  the  ground 
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of  "  unavoidable  casualty  or  misfortune,"  which  prevented 
the  plaintiff  from  defending  the  action  to  which  it  is  alleged 
she  had  a  good  defense.  The  court  held  that  the  plaintiff 
was  not  entitled  to  the  relief  asked,  and  she  appeals. 

Z.  JSulliSy  C.  Wellington  and  Brown  i&  Portman^  for  ap- 
pellant. 

Cooley  c&  Akers^  for  appellees. 

•  Seevers,  J. — Notice  of  the  prior  action  was  duly  served  on 
the  plaintiff,  and  she  testified  that  she  did  not  suppose  it  con- 
cerned her  individually,  and  she  therefore  gave  the  same  to 
her  husband,  and  failed  to  defend  the  action;  that  about  the 
same  time  many  other  notices  and  papers  were  served  on  her, 
which  she  gave  her  husband,  and  ii.  which  she  was  not  in- 
dividually interested;  that  in  business  matters  she  relied  on 
her  husband,  and  that  she  had  but  little  business  experience; 
that  she  did  not  read  the  notice,  and,  if  she  had  believed  the 
plaintiffs  in  the  action  were  trying  to  make  her  real  estate 
liable,  she  would  have  defended. 

The  return  of  the  sheriff  on  the  notice  showed  that  he  had 
read  the  same  to  the  defendant.  The  notice  stated  that  the 
relief  asked  in  the  petition  was  that  a  certain  lien  of  the 
plaintiffs  in  the  action  upon  certain  real  estate  in  Winneshiek 
county  be  decreed  superior  and  prior  to  the  interest  of  the 
present  plaintiff,  and  that  a  certain  deed  to  said  premises  from 
Francis  Teabout  (plaintiff's  husband)  to  her  be  decreed  null 
and  void.  In  another  action,  commenced  by  Ray  &  Co. 
against  the  plaintiff,  she  employed  an  attorney  to  defend  for 
her.  Tlie  plaintiff  has  been  married  forty -six  years,  and, 
therefore,  is  well  advanced  in  life.  But  there  is  no  evidence 
tending  to  show  that  her  mental  faculties  are  impaired,  or 
that  she  is  in  bad  health.  Nor  is  it  claimed  that  she  is  not 
capable  of  understanding  business  matters.  It  must  be  as- 
sumed that  she  knew,  or  was  bound  to  know,  when  the  notice 
was  read  to  her,  that  her  individual  rights  were  concerned  in 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  603 

Hlntrager  v.  Kiene  et  al. 

the  action;  that  it  was  brought  to  set  aside  a  conveyance  of 
real  estate  made  to  her  by  her  husband,  and  to  enforce  a  lien 
thereon. 

Ordinarily,  persons  capable  of  acquiring  property  in  any 
manner  known  to  the  law,  have  sufficient  capacity  to  take  care 
of  and  defend  the  same  from  attacks  of  a  legal  nature.  But 
the  incapacity  of  the  plaintiff  has  not  been  shown.  The 
most  tliat  can  be  said  is  that  the  plaintiff  trusted  her  husband 
to  see  that  her  rights  were  protected,  and  he  failed  to  do  so. 
But  his  negligence,  or  the  failure  of  the  plaintiff  to  person- 
ally attend  to  the  business,  cannot  be  said  to  be  unavoidable 
casualty  or  misfortune. 

Affirmed. 
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HiNTBAGEB  V.  KlENE  ET  AL.  I  ffi    Ss 

1.  Tax    Deed:    action    to    quiet   title   under:    presumption       '^  ^1 

THAT  TAX  WAS  DULY  LEVIED:  EVIDENCE  TO  REBUT.      In  QD  action  tO 

quiet  the  title  to  a  lot  under  a  tax  deed,  made  pursuant  to  a  sole  for  a 
special  tax  levied  by  a  city  for  sidewalk  purposes,  the  tax  deed  was  prima 
facie  evidenc3  that  the  tax  was  duly  levied;  but  this  presumption  was 
fairly  rebutted  where  it  appeared  that,  under  the  charter  and  ordinances 
of  the  city,  the  levy,  if  made,  should  appear  of  record  in  a  book  kept  in 
the  office  of  the  city  recorder  for  the  purpose  of  showing  the  proceed- 
ings of  the  city  council,  and  such  b^ok,  being  produced,  duly  authenti- 
cated and  unmutQated,  and  covering  the  time  when  the  levy  should 
have  been  made,  contained  a  record  of  certain  action  of  the  council  in 
relation  to  the  sidewalk  in  question,  but  no  record  of  the  levy  of  the 
tax  on  which  the  tax  deed  was  based.  It  was  not  necessary,  to  rebut 
the  presumption  raised  by  the  dead,  to  show  also  that  a  certain  *'minute 
book,'*  which  might  have  contained  a  memorandum  of  the  levy,  did 
not;  as  that  was  a  book  in  the  nature  of  a  private  memorandum,  not 
provided  for  by  law. 

2.  : :  incompetent  evidbnoe  of  levy.    In  such  case,  a 

paper  purporting  to  be  a  resolution  of  the  city  council  for  the  levy  of 
the  tax  in  question,  indorsed  '^adopted**  in  the  handwriting  of  the  city 
recorder  at  the  time,  is  not  compatent  evidence  of  the  levy,  not  being 
such  a  record  as  the  law  provides. 

3.  :  :  evidence  of  defendant's  tttlb.  While  it  is  pro- 
vided by  statute  that  *'no  person  shall  be  permitted  to  question  the  title 
acquired  by  a  treasurer's  deed,  without  first  showing  that  he,  or  the  per- 
son under  whom  he  ckdms  title,  had  title  to  the  property  at  the  time  of 
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the  sale/*  yet,  where  the  persons  qnestioiimg  the  tax  title  are  allowed  to 
testify  thafc  they  were  the  owners  of  the  property  at  the  time  of  the 
sale,  and  are  not  required  to  produce  the  record  evidence  of  their  title, 
this  is  a  sufficient  basis  for  the  introduction  of  other  evidence  assailing 
the  tax  title. 

UFON  nSHSARINO. 

4.  Praotioe  in  Sapremo  Court :  prbsuii ptioit  in  favor  of  court 
BELOW.  Every  reasonable  presumption  is  to  be  entertained  in  favor  of 
the  ruling  of  the  court  below;  and  where  a  judgment  against  plaintiff 
for  costs  was  erroneous  only  upon  the  supposition  that  defendant  paid 
certain  money  into  court  after  a  certain  date,  and  it  does  not  appear 
from  the  record  at  what  date  the  money  was  paid,  the  judgment  cannot 
be  disturbed. 

Appeal  from  Dubuque  Circuit  Court. 

Satubdat,  December  15. 

Action  to  quiet  title  to  lot  245  in  tbe  city  of  Dubuque. 
The  plaintiff  claims  under  a  tax  deed  executed  to  hi  in  by  the 
treasurer  of  the  city  of  Dubuque,  in  pursuance  of  a  tax  sale 
purporting  to  be  made  upon  a  special  tax  for  laying  a  plank 
sidewalk  in  front  of  the  lot.  The  defendant,  Kiene,  claims 
to  be  the  owner  in  fee  simple  of  the  south  half  of  the  lot, 
and  the  defendant,  Zumhoff,  of  the  nortli  half.  They  both 
deny  the  validity  of  the  tax  sale,  and  deny  that  there  was 
ever  any  levy  of  the  alleged  special  tax;  and  they  ask  that 
their  respective  titles  be  quieted.  Decree  was  rendered  for 
the  defendants.     The  plaintiff  appeals. 

Robinson  <&  Powers,  for  appellant. 

Fouke  <&  Lyon  and  MeCeney  <J&  0^ Donnelly  for  appellees. 

Adams,  J. — The  plaintiff  introduced  in  evidence  a  tax  deed, 

whicli  purported  to  be  executed  in  pursuance  of  a  tax  sale, 

J  TAX  deed:    ^^^c  for  a  Special  tax  levied  in  1868.     The  deed 

quiet^titie       thus  introduced  became  by  statute  prima  fade 

sumpuon'^'     evidence  that  the  levy  was  made  as  therein  recited. 

duly  levied:     So  far  there  is  no  controversy.     After  the  intro- 

evldeucc  to 

rebut.  duction  of  the  tax  deed  by  the  plaintiff,  the  de- 

fendants introduced  evidence  for  the  purpose  of  showing  that 


Digitized  by  VjOOQ IC 


•  DECEMBER  TERM,  1883.  607 

HiDtrager  v.  Kiene  et  al. 

no  levy  was  in  fact  made.  The  controversy  arises  upon  the 
question  as  to  whether  the  defendants'  evidence  was  sufficient 
to  establish  such  fact. 

If  the  levy  was  made,  the  action  of  the  city  council  in 
making  it  should  appear  of  record  in  a  book  kept  in  the 
office  of  the  city  recorder  for  the  purpose  of  showing  the  pro- 
ceedings of  the  city  council.  City  Charter,  Sec.  12,  Laws 
of  1857;  Eevised  Ordinances  of  1861.  It  may  be  that  the 
absence  of  all  record  of  a  levy  would  not  conclusively  show 
that  none  was  made.  But  absence  of  the  record  of  a  levy 
is  a  circumstance  tending  to  show  that  none  was  made,  and 
it  may  ba  sufficient  to  overcome  the  prima  facie  evidence 
of  the  deed.  Early  v.  WhUtinghanhy  43  Iowa,  167.  It  is 
true  that  the  proof  that  certain  books  do  not  show  a  record  of 
a  levy  would  not  necessarily  be  sufficient  evidence  that  there  is 
no  record.  It  would  not  be  sufficient,  if  the  books  produced 
were  mutilated,  Easton  v.  Savery^  44  Iowa,  654;  or  if  the 
books  produced  did  not  appear  to  be  authentic  or  sufficiently 
identified,  Genther  v.  Fuller^  36  Iowa,  606 ;  or  if  for  any  reason 
there  was  ground  for  supposing  that  there  might  be  other  books. 
In  the  case  at  bar,  a  book  was  introduced,  which  appears 
without  question  to  be  the  record  of  the  proceedings  of  the 
city  council  for  the  year  1868.  The  plaintiff  himself,  in- 
deed, relies  upon  this  book  in  part.  It  shows  certain  action 
of  the  council  in  relation  to  the  sidewalk  in  question,  but 
there  is  no  pretense  that  it  shows  a  levy  of  the  special  tax. 
The  plaintiff  insists  that  there  is  no  sufficient  evidence  that  it 
does  not.  But  we  think  that  there  is.  The  recorder  testi- 
fied in  substance  that  he  had  made  an  examination  and  found 
no  record  of  a  levy.  It  is  true,  his  attention  appears  to 
have  been  confined  to  the  year  1868,  and  it  is  suggested 
that  perhaps  there  was  a  levy  made  before  that  time.  But 
the  deed  recites  no  levy,  except  as  made  in  1868,  and,  what  is 
more,  the  proceedings  shown  by  the  book,  and  relied  upon  in 
part  by  the  plaintiff,  weve  had  in  1868,  and  were  proceedings 
preliminary  to  a  levy.     We  think  that  there  was  sufficient 
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evidence  of  the  absence  of  the  record  of  a  levy  to  raise  the 
presumption  that  there  was  no  levj,  and  to  overcome  the 
prima  facie  evidence  of  the  deed.  We  ouglit,  perhaps,  to 
say  in  this  connection  that  the  plaintiff  contends  that  there « 
was  evidence  showing  that  there  was  another  book  which 
might  have  contained  the  record  of  the  levy,  and  which  book 
was  not  produced,  and  does  not  appear  to  have  been  examined. 
The  book  referred  to  is  called  a  minute  book.  But  this  minute 
book  does  not  appear  to  be  a  book  provided  for  by  law,  but  to 
be  in  the  nature  of  a  private  memorandum.  It  was  not  nec- 
essary, we  think,  to  show  that  such  book  did  not  contain 
a  record  of  the  levy. 

The  plaintiff  contends,  however,  that  there  was  some 
affirmative  evidence  of  a  levy,  aside  from,  the  deed. 

A  certain  paper  was  introduced  in  evidence,  purporting  to 
be  a  resolution,  dated  November  10,  1868,  and  declaring 

^ . .  that  a  tax  of  $5.90  is  levied  upon  the  lot  in 

Ivid^ce^of  question  to  pay  for  a  sidewalk.  On  the  back  of 
^®^^'  the  paper  was  written  the  word  "adopted."     Evi- 

dence  was  introduced  showing  that  the  word  "adopted"  was  in 
the  hand  writing  of  one  Glab,  who  was  city  recorder  at  that 
time. 

But  in  our  opinion  this  paper  was  not  competent  evidence. 
It  was  introduced  as  a  record  of  the  proceedings  of  the 
council.  But  it  was  not  such  record  as  the  law  provides,  to 
say  nothing  of  its  want  of  due  authentication. 

It  is  said,  however,  by  the  plaintiff  that,  even  if  the  fact 
is  that  he  has  no  title,  he  is  nevertheless  entitled  to  a  decree 

J . .  that  he  has  title,  because  the  defendants  have 

defendants  failed  to  prove  that  they,  or  those  under  whom 
*^'^®'  they  hold,  had  title  at  the  time  of  the  tax  sale. 

This  position  is  based  upon  a  provision  of  statute:  "No 
person  shall  bo  permitted  to  question  the  title  acquired  by  a 
treasurer's  deed,  without  first  showing  that  he,  or  the  person 
under  whom  he  claims  title,  had  title  to  the  property  at  the 
time  of  the  sale."     Code,  §  897;  Revision,  §  784.     Under 
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tills  provision,  it  was  doubtless  the  plaintiff's  right  to  insist 
that  the  defendants  should  not  be  allowed  to  introduce  evi- 
dence assailing  his  tax  title,  without  first  introducing  evi- 
dence sufficient  to  show  prima  facie  that  they,  or  those 
under  whom  they  claim,  were  the  legal  or  equitable  owners 
of  the  property  at  the  time  of  the  sale. 

On  this  point,  both  the  defendants  testified  that  they  were 
the  owners  of  the  property  claimed  by  them  respectively. 
This  testimony  was  admitted  without  objection,  and  was,  we 
think,  under  the  ruling  in  Brandirff  v.  Ilarrison  County^ 
50  Iowa,  169,  sufficient  to  make  d^  prima  facie  case.  In 
that  case  the  court  said:  "It  is  urged  that  the  plaintiffs  did 
not  show  by  proper  evidence  that  they  were  the  owners  of 
the  land  upon  which  the  tax  was  levied.  They  were  permit- 
ted to  state  under  oath  that  they  were  the  owners,  and  were 
not  required  to  produce  record  evidence.  This,  we  think, 
was  sufficient." 

Some  other  questions  are  presented,  but,  in  the  view  which 
we  have  taken  of  the  case,  the  consideration  of  them  is  un-: 
necessary.  In  our  opinion  the  decree  of  the  circuit  court 
must  be 

Affirmed. 

supplemental  opinion. 

Br  THE  COURT. — A  petition  for  rehearing  having  been  filed, 
we  have  re-examined  the  case  in  the  light  of  it,  but  have  not 
4.  PRACTICE     ^^®"  *^^®  ^^  reach  a  different  conclusion  from 
eoifrt'l'pre-      ^^^^  reached  in  the  original  opinion.     One  point, 
favor^of*^*^     however,   urged   upon   the   hearing,  and   again 
urged  in  the  petition  for  a  rehearing,  we  omitted 
to  consider.     It  is  insisted  that  the  court  below  erred  in  ren- 
dering judgment  against  the  plaintiff  for  costs.     This  posi- 
tion is  based  upon  the  alleged  fact  that  the  court  found  that 
there  was  due  the  plaintiff  from  the  defendant,  Zumhoff,  a 
certain  sum  for  taxes  paid,  and  no  offer  to  pay  the  same  had 
Vol.  LXII— 39 
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been  made  prior  to  the  commencement  of  the  action.  The 
plaintiff  cites  and  relies  upon  Corning  Town  Co,  v.  Da- 
vis^ 44  Iowa,  623,  and  Poindexter  v,  DooUttle,  64  Iowa,  52. 
The  defendant,  Zumhoff,  denies  that  there  was  a  finding  that 
there  was  anything  due  from  him. 

All  that  we  find  in  the  decree  upon  this  point  is  a  recital 
in  the  following  words:  "The  said  Zumhoff  now  paying  into 
court  the  sum  of  $45.55  for  the  plaintiff's  use."  No  judg- 
ment was  rendered  against  Zumhoff  for  anything,  nor  was 
there  any  finding  against  him,  unless  the  words  quoted  could 
be  construed  as  a  finding  that  Zumhoff  admitted  that  the 
amount  paid  into  court  was  due  the  plaintiff.  But,  conced- 
ing that  the  payment  constituted  such  admission,  and  that 
the  court  so  found,  we  do  not  think  tliat  there  was  any 
ground  for  rendering  judgment  against  Zumhoff  for  costs. 

The  plaintiff  in  his  original  pstitioa  claimed  title.  The 
action  was  brought  to  quiet  title.  It  was  only  by  amend- 
ment to  the  petition  on  the  day  of  trial  that  the  plaintiff 
claimed  anything  for  taxes  paid.  At  what  time  Zumhoff 
paid  into  court  the  $45.55  does  not  appear.  If  he  paid  it 
before  any  claim  was  made  by  the  plaintiff  for  taxes  paid,  it 
would  seem  clear  that  there  was  no  ground  for  rendering 
judgment  against  him  for  costs.  Every  reasonable  presump- 
tion is  to  bo  entertained  in  favor  of  the  ruling  below. 

The  cases  cited  differ  widely  from  the  case  at  bar.  In 
those  cases  the  holder  of  the  patent  title  was  plaintiff,  and  no 
■offer,  or  tender,  or  payment  into  court,  was  made  at  any 
time.  We  think  that  the  petition  for  a  rehearing  must  be 
overruled. 
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Poole,  Gilliam  &  Co.  v.  Johnson. 

I.  Bedemption  from  Mortgage  Foresloaore  Sale:  by  junior 
LIEN  HOLDER  NOT  MADE  A  PARTY:  TERMS  OP.  One  who  boysproperty 
under  a  mortgage  foreclosure  holds  title  thereto,  subject  to  the  right  of 
redemption  by  a  junior  lien  holder  not  made  a^  party  to  the  foreclosure, 
upon  his  paying  to  the  purchaser  the  amount  of  the  mortgage  debt,  in- 
terest and  costs,  and  taxes  paid  by  the  purchaser,  and  the  yalue  of  all 
improvements  made  in  good  faith  by  the  purchaser  upon  the  premises, 
less  the  rents  and  profits  of  the  premises  while  in  the  possession  of  the  pur- 
chaser.^ Bat  the  puchaser  may,  before  redemption,  remove  improvements 
made  by  him,  if  it  can  be  done  without  ipjury  to  the  premises;  and  in 
that  case  he  can  not  recover  their  value  from  the  redemptioner,  nor  can 
he  be  compelled  to  account  to  the  redemptioner  for  the  rents  and  profits 
arising  from  such  improvements  while  remaining  on  the  premises. 

Appeal  from  KoBButh  Circuit  Court. 

Saturday,  December  15. 

Action  in  chancery  to  enforce  the  right  of  a  junior  mort- 
gagee to  redeem  from  a  sale  of  the  mortgaged  premises  upon  a 
decree  foreclosing  a  senior  mortgage,  on  the  ground  that  the 
junior  mortgagee  was  not  made  a  party  to  the  proceeding 
foreclosing  the  senior  mortgage.  A  decree  authorizing  re- 
demption,  upon  the  payment  of  a  sum  therein  specified,  was 
entered.     Plaintiffs  appeal. 

George  E.  Clarice^  for  appellants. 

Soper^  Crawford  &  Carr^  for  appellee. 

Beck,  J. — I.  Plaintiffs  complain  of  the  amount  which  the 
decree  of  the  court  in  this  case  requires  them  to  pay  in  order 
to  redeem  from  the  senior  mortgage.  Their  request  to  re- 
deem is  hardly  controverted  by  defendant.  But  plaintiffs  in- 
sist that  from  the  mortgage  debt  certain  rents  should  be  de- 
ducted,  and  it  is  insisted  in  argument  that,  after  this  is  done, 
nothing  will  be  due  defendant.  The  facts  are  fully  embod- 
ied  in  an  agreed  statement.     Other  evidence  was  introduced 
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upon  the  point  of  defendant's  good  faith  in  making  improve- 
ments upon  the  premises  and  in  removing  them.  We  find 
the  essential  and  controlling  facts  of  the  case  to  boas  follows: 
The  defendant  purchased  the  lot  in  question  under  the  de- 
cree of  foreclosure  of  a  mortgage  executed  to  him.  Plaintiffs 
held  a  junior  mortgage,  and  were  not  made  parties  to  the  pro- 
ceeding foreclosing  defendant's  mortgage.  Of  their  right  to 
redeem  there  can  be  no  question.  We  are  required  to  deter- 
mine the  sum  they  must  pay  in  order  to  redeem. 

II.  About  four  years  after  the  sale  of  the  mortgaged  prop- 
erty upon  the  decree  of  foreclosure,  and  about  three  years  after 
the  sheriff's  deed  was  executed  thereon,  defendant  built  upon 
one  of  the  lots  a  small  house  "upon  blocks,"  at  the  cost  of 
$400,  and  dug  a  well  upon  it.  The  house  was  rented  at  $7 
per  month.  Within  twenty-two  months  after  it  was  built, 
and  after  plaintiffs  had  commencsd  this  suit,  defendant  re- 
moved the  house  to  another  lot,  the  mortgaged  premises  being 
left  in  the  condition  in  which  they  were  found  by  defendant 
when  he  entered  into  possession  thereof  under  the  sheriff's 
deed,  except  as  to  the  well.  Plaintiffs  insist  that  defendant 
is  to  be  charged,  against  the  mortgage  debt,  the  amount  of 
the  rents  received  by  him  up  to  the  removal  of  the  house,  and 
the  value  of  the  rent  of  the  house  after  its  removal  up  to  the 
date  of  the  decree  in  this  case.  This  claim  was  not  allowed 
by  the  circuit  court,  but  plaintiffs  were  required  to  pay,  in 
order  to  redeem,  theamount  of  the  debt,  with  interest  and  costs, 
together  with  the  amount  of  taxes  upon  the  property  paid  by 
defendant.  We  think  the  value  of  the  rent  of  the  lot,  to  the 
amount  of  $12  or  $15,  was  deducted  from  the  sums  chargea- 
ble to  the  property.  This  conclusion  is  based  upon  our<5al- 
culation  made  to  determine  the  amount  required  to  redeem. 
But  the  record  is  not  clear  upon  this  point,  further  than  to 
show  that  the  amount  to  be  paid  by  plaintiff,  as  prescribed  by 
the  decree,  hardly  equals  the  full  amount  of  the  mortgage 
debt,  interest  and  costs  and  the  sum  paid  for  taxes. 

III.  It  cannot  be  doubted  that  a  mortgagee  in  possession 
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under  a  foreclosure  of  the  mortgage  must  account  to  one  en- 
titled to  redeem  for  the  rents  and  profits  of  the  mortgaged  prem- 
ises received  by  him  while  he  has  held  possession.  Ban^ett  v, 
Blackrnar^  47  Iowa,  365 ;  Ten  Eyck  v.  Casad  aiid  Rowley^ 
15  Id.,  524.  But  this  rule  is  modified  by  other  doctrines 
which  we  will  proceed  to  state;  and  under  them  it  is  not  ap- 
plicable to  the  case  at  bar. 

IV.  One  who  has  acquired  possession  of  mortgaged  prem  • 
ises,  in  the  belief  that  he  holds  the  title  under  foreclosure 
proceedings,  is  entitled  to  claim,  upon  redemption  being  made 
under  the  mortgage,  the  value  of  improvements  made  by 
him.  Pntman  v,  Ritchie^  6  Paige,  390;  Benedict  v.  Gilman 
4  Paige,  58;  Trooat  v.  Davis,  31  Ind.,  34;  Roberts  v,  Flem- 
ing, 53  111.,  196;  Green  v,  Dixon,  9  Wis.,  632;  Bacon  i\ 
Cottrell,  13  Minn.,  194;  Vanderhaise  v,  Hugues,  2  Basl., 
410;  Miner  v.  Beehnmn,  50  N.  Y.,  337;  Jones  on  Mortg., 
(2nd  ed.),  §  1128;  Ilarper^s  Appeal,  64  Pa.  St.,  315. 

The  evidence  shows  that  defendant,  when  he  built  the 
house,  in  good  faith  believed  that  he  had  a  valid  title  to  the 
property,  and  that  no  right  of  redemption  existed  in  plaintiffs 
or  others. 

V.  Improvements  made  as  contemplatedf  in  the  rule  above 
stated  may  be  removed,  if  that  can  be  done  without  injury  to 
the  soil,  the  premises  being  left  in  the  condition  they  were  in 
when  possession  was  taken.  Winshijp  v.  Pitts,  3  Paige,  Ch., 
259;  1  Hilliard  on  Mortgages,  p.  471,  and  notes.  See  also 
pp.  461,  466,  and  notes. 

The  removal  of  the  house  by  defendant  did  not  injure  the 
premises  by  leaving  them  in  a  condition  different  from  that 
in  which  they  were  found  by  defendant  when  he  built  the  house. 

YI.  Plaintiff,  being  entitled  to  remove  the  house,  or  to 
compensation  therefor  iu  case  he  had  permitted  it  to  remain^ 
ought  not  to  be  charged  with  rents  realized  by  him  from  it. 
These  rents  were  not  paid  him  for  the  use  of  the  land,  but  for 
the  use  of  the  house,  which,  under  the  rules  above  stated,  the 
law  regards  as  his  own  property.     The  plaintiffs  acquired  no 
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lien  upon  or  right  to  it  in  any  form.  Defendant  simply  re- 
ceived rents  for  his  own  property  which  he  had  the  right  to 
I'emove,  or,  if  he  did  not  do  this,  to  recover  from  plantiffs  if-* 
value  when  they  sought  to  enforce  their  right  to  redeem.  He 
cannot  be  charged  in  this  case  with  this  rent. 

No  other  questions  arise  in  the  case  which  we  are  required 
to  determine.     The  decree  of  the  circuit  court  is 

Affibmed. 


The  Assignment  of  Stewaet  &  Aiman. 

1.  PartnerBhip :  ASSIONMEMTFORBEHEFrrOFCBSDITORS:  IHDrvmUAL 
INDEBTBDME88  OF  PARTNER:  FACTS  KOT    CONSTITUTING.     S.  Sc   A., 

who  were  partners,  borrowed  of  a  bank  a  sum  of  money,  for  $1,500  of 
which  they  gave  a  note  signed  by  them  individually  and  endorsed  by 
another,  and  for  the  residue  they  gave  the  notes  of  their  firm.  The 
$1,500  was  designed  to  be  used,  (as  the  bank  knew  at  the  time.)  and  was 
used,  to  pay  the  individual  indebtedness  of  S.,  and  S.  was  charged  with 
the  amount  on  the  firm  books.  There  was  at  this  time  no  evidence  that 
the  firm  was  insolvent.  Afterwards  the  notes  were  all  taken  up,  and 
firm  notes,  secured  by  chattel  mortgage,  given  for  the  whole  loan.  S. 
Sc  A.  subsequently  made  an  assignment  for  the  benefit  of  their  creditors : — 
Held  that  the  assignee  was  bound  to  pay  the  whole  amount  of  the  chat- 
tel mortgage  out  of  the  assets  of  the  firm,  and  that  the  objection  of  the 
creditors  that  a  portion  thereof  was  the  personal  indebtedness  of  S. 
could  not  be  sustained. 

Appeal  from  Buchanan  Circuit  Court. 

Satdbdat,  December  15. 

Stewart  &  Aiman,  a  mercantile  firm,  made  an  assignment 
of  their  property  to  R.  Stewart  for  the  benefit  of  their  credi- 
tors. The  assignee  made  a  report  to  the  circuit  court,  show- 
ing, among  other  things,  that  he  had  paid  a  claim  against  the 
assignors  for  the  sum  of  $7,340,  secured  by  notes  and  a  chat- 
tel mortgage  upon  the  property  of  the  firm,  to  the  First  Na- 
tional  Bank  of  Independence.   To  this  report  certain  creditors 
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of  the  firm  objected,  on  the  ground  that  $1,700  of  the  claim 
was  the  amount  of  the  individual  indebtedness  of  one  of  the 
partners,  Stewart,  and  asked  that  the  assignee  be  required  to 
account  for  that  sum.  An  issue  was  joined  upon  this  objec- 
tion, and  a  trial  thereof  \^as  had  before  the  circuit  court.  The 
objections  of  the  creditors  to  the  assignee's  report  were  over- 
ruled, and  the  report  of  the  assignee  was  approved.  The 
creditors  appeal. 

liansier  <&  Bruckart  and  N.  W.  Blisa^  for  appellants. 

Lake  (&  Harmon^  for  appellee. 

Beck,  J. — 1.  the  evidence  shows  that  the  assignors  bor- 
rowed of  the  bank  the  amount  of  money  secured  by  the  chat- 
tel mortgage.  At  the  time  the  loan  was  effected,  notes  were 
given,  one  of  which — for  §1,500 — was  signed  by  the  parties 
individually,  and  endorsed  by  another  person.  The  other 
notes  were  signed  by  the  firm.  Fifteen  hundred  dollars  of 
the  amount  so  borrowed  were  applied  to  the  payment  of  an 
individual  debt  of  one  of  the  partners,  Stewart,  the  other  part- 
ner assenting  thereto.  AVith  this  sum  Stewart  was  charged 
upon  the  books  of  the  firm.  The  officer  of  the  bank,  with 
whom  negotiations  were  made  for  the  loan,  understood  the  pur- 
pose for  which  the  parties  intended  to  use  the  money.  There 
is  no  evidence  that  the  firm  was  insolvent  at  this  time.  Sub- 
sequently the  notes  first  given,  including  the  note  for  $1,500, 
were  taken  up,  and  the  firm  notes  were  given  in  their  place, 
which  were  secured  by  the  chattel  mortgage.  The  creditors 
insist  that  the  notes,  to  the  extent  of  $1,500  and  interest 
thereon,  all  amounting  to  $1,700,  constitute  a  personal  in- 
debtedness of  Stewart,  which  ought  not  to  be  paid  by  the 
assignee  until  the  creditors  of  the  firm  have  been  paid. 

II.  That  the  firm  became  bound  for  the  amount  in  con- 
troversy cannot  be  doubted.  That  the  notes,  both  those  first 
given  and  subsequently  executed,  were  executed  with  the  con- 
sent of  both  partners,  is  not  denied.     That  they  are  based 
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upon  a  Bufficient  coneideratlon,  and  are  not  tainted  with  fraad, 
must  be  admitted;  and  that  the  firm  conld  not  Buccessfullj 
resist  their  payment  will  not  be  claimed.  If  the  claim  and 
security  therefor  were  valid  against  the  assignors,  they  may 
be  enforced  against  the  assignee.  Upon  the  payment  of  the 
money  to  Stewart's  creditors,  Stewart  became  bound  for  the 
amount  to  the  firm,  and,  as  we  understand  the  record,  he  is 
charged  with  that  amount  upon  its  books.  If*  the  transac- 
tion was  in  good  faith — with  no  purpose  to  defraud  the  firm's 
creditors — it  must  be  upheld.  The  knowledge  possessed  by 
the  bank  officer  of  the  purpose  of  the  partners  as  to  the  ap- 
propriation of  the  money,  in  the  absence  of  notice  of  the 
firm's  insolvency,  does  not  afiect  their  rights,  for,  as  we  have 
said,  the  note  in  question  was  valid  as  against  the  firm.  In 
our  opinion  the  circuit  court  rightly  ruled  in  overruling  the 
objections  to  the  assignee's  report,  and  in  entering  an  ordei 
approving  it.  • 

Affirmed. 


The  Ind.  Dist.  op  Union  v.  The  Ind.  Dist.  of  Cedar 

Rapids  et  al. 

1.  School  Districts:  boundaries:  power  op  couktt  superintendent 
to  change,  a  county  superintendent  of  schools  has  no  authority  to 
detach  territory  from  one  independent  school  district  and  annex  it  to  an 
adjoining  one,  unless,  by  reason  of  streams  or  other  natural  obstacles, 
the  inhabitants  of  the  territory  so  detached  cannot,  with  reasonable  fa- 
<;ility,  enjoy  the  advantages  of  the  schools  in  the  district  from  which 
the  territory  is  sought  to  be  detached,  nor  unless  the  directors  of  the 
district  to  be  deprived  of  the  tenitory  consent  to  the  change. 

2. :  CHANGE  of  boundary:  void  order  op  county  superinten- 
dent: CURATIVE  ACT  of  legislature:  HOW  FAR  VALID.  The  legisla- 
ture may  by  a  curative  act  validate  a  void  order  of  a  county  superintendent 
changing  the  boundaries  of  school  districts,  in  a  case  where  a  general 
law  could  not  be  made  to  apply— following  State  v.  Squires,  26  Iowa, 
840;  but  such  act  cannot  be  allowed  to  operate  to  deprive  a  school  dis- 
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tricfc,  from  which  territory  is  detached  by  sach  order,  of  taxes  which  are 
levied  and  collectible  before  the  curative  act  is  passed;  for,  under  the 
doctrine  of  Citi/  of  Dubuque  v.  III.  Cent.  R,  Co,,  39  Iowa,  56,  such  dis- 
trict has  acquired  in  such  taxes  a  vested  right,  of  which  it  cannot  con* 
stitutionally  be  deprived. 

Aj>peal  from,  Lmn  District  Court. 

Satueday,  December  15. 

The  plaintiff's  petition  in  substance  alleges  that  certain 
territory,  comprising  four  hundred  and  eighty  acres,  is  in- 
cluded within  the  boundaries  of  plaintiff,  and  that,  on  the 
ninth  day  of  April,  1881,  the  county  superintendent  of  Linn 
county,  without  any  power  or  authority,  made  an  order  de- 
taching said  territory  from  the  plaintiff,  and  attaching  it  to 
the  defendant;  that  the  assessor  of  Eapids  township,  in  which 
said  lands  are  situated,  listed  and  assessed  said  lands  for  tax- 
ation, for  the  year  1881,  as  lying  and  being  situated  in  the 
Independent  District  of  Bapids,  instead  of  the  Independent 
District  of  Union;  that  said  Independent  District  of  Capids 
is  demanding  said  taxes,  and  expects  to  receive  them,  and 
that  the  treasurer  of  said  county,  unless  enjoined  and  re- 
strained from  so  doing,  will  collect  said  taxes  and  pay  them 
over  to  the  treasurer  of  the  board  of  directors  of  defendant. 
The  plaintiff  prays  that  the  defendant,  R.  M.  Jackson,  treas- 
urer, may  be  enjoined  from  paying  over  to  the  defendant  any 
taxes  levied  upon  the  lands  in  the  petition  described,  and  that 
said  order  of  the  county  superintendent  may  be  decreed  to  be 
null  and  void,  and  of  no  force  to  detach  said  lands  from 
plaintiffs  boundaries.  The  defendant,  amongst  other  defenses, 
sets  up  and  relies  upon  a  legalizing  act  of  the  legislature, 
approved  March  17,  1882.  The  court  entered  a  decree  dis- 
missing the  plaintiff's  petition,  and  plaintiff  appeals. 
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Deacon  cJ&  Smithy  for  appellant. 

MUU  cfe  Keeler^  for  appelee. 

Day,  Ch.  J. — T.  The  order  of  the  county  superintendent, 
detaching  the  territory  in  question  from  the  plaintiff  and  at- 
I  8  H  OL  dis-  ^^'^^^^S  ^^  ^^  ^^  defendant,  purports  to  be  made  by 
a?i^^*power'  '^ift^^of  authority  vested  in  the countysuperinten- 
perimenJent"  ^®°^  ^7  ^  decision  of  this  court  in  the  case  of 
lo  change.  :Ea8on  et  al.  V.  Douglass  et  ah,  55  Iowa,  390.  This 
ease  simply  expresses  the  opinion  that  the  county  superin- 
tendent may  change  the*  boundaries  of  independent  districts 
under  the  joint  provisions  of  sections  1797  and  1806  of  the 
Code.  Section  1797  of  the  Code  provides  that  in  cases  where, 
by  reason  of  streams  or  other  natural  obstacles,  any  portion 
of  the  inhabitants  of  any  school  district  cannot,  in  the  opinion 
of  the  county  sperintendent,  with  reasonable  facility  enjoy 
the  advantages  of  any  school  in  their  township,  he  may,  with 
the  consent  of  the  board  of  directors  of  such  district  as  may 
be  affected  thereby,  attach  such  part  of  said  township  to  an 
adjoining  township.  Section  1806  of  the  Code  provides  that 
independent  districts  shall  be  governed  by  the  laws  enacted 
for  the  regulation  of  district  townships,  so  far  as  the  same 
may  be  applicable.  It  follows  that,  if  the  county  superinten- 
dent  has  jurisdiction  over  the  change  of  boundaries  of  an  inde- 
pendent district,  two  things  are  essential  to  the  exercise  of  that 
jurisdiction,  namely:  the  existence  of  streams  or  other  natural 
obstacles,  in  the  opinion  of  the  county  superintendent  depriv- 
ing a  portion  of  the  inhabitants  from  enjoying  the  advantages  of 
any  school  in  their  township  with  reasonable  facility,  and  the 
consent  of  the  directors  of  the  district  to  .be  affected  by  the 
order.  It  is  conceded  that  the  plaintiff  is  the  district  af- 
fected by  the  order  in  question.  The  evidence  shows  that 
the  plaintiff's  board  of  directors  did  not  consent  to  the  order 
of  the  county  superintendent  detaching  the  territory  in  ques- 
tion. The  evidence  also  showa  that  tlisro  were  no  streams  or 
other  natural  obstacles,  as  contemplated  in  section  1797  of 
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the  Code.     It  follows  that  the  order  of  the  county  superin. 
dent  was  without  authority,  and  void. 

II.  The  defendant,  however,  relies  upon  chapter  120  of 
the  Nineteenth  General  Assenably,  being  an  act  to  legalize 
2. :  change  ^lic  action  of  the  county  superintendent  in  ques- 

S'el'fv^id"     tiou,  approved  March  17,  1882.      The  plaintiff 
county  super-  insists  that  this  act  is  unconstitutional.     All  of 

intendent :  ,         ,  .       . 

SfiJgiliafure:  ^^^  objections  to  the  act,  except  that  which  per- 
howlarvaud:  t^ins  to  the  depriving  plaintiff  of  the  taxes  of 
1881,  are  met  and  fully  answered  in  State  v.  Squires,  26 
Iowa,  340.  Following  that  case,  we  hold  that,  in  so  far  as  the 
order  of  the  county  superintendent  simply  attaches  the  terri- 
tory in  question  to  the  defendant,  it  was  legalized  by  the  cu- 
rative act  above  referred  to.  This  case  differs  from  Ind. 
School  Dist.  V.  City  of  Burlington,  60  Iowa,  500.  The 
effect  of  the  act  drawn  in  question  in  that  case  was  to 
amend  the  charter  of  the  city  of  Burlington.  Section  30  of 
the  constitution  provides  that  the  general  assembly  shall 
not  pass  local  or  special  laws  for  the  incorporation  of  cities 
and  'towns.  In  Ex  parte  Pritz,  9  Iowa,  30,  it  was  held  that 
this  section  of  the  constitution  prohibits  the  enactment  of 
special  laws  for  the  amendment  of  acts  of  incorporation  al- 
ready in  existence.  It  might  well  be  that  the  legislature 
could  not,  by  curing  illegal  acts  already  done,  accomplish  in- 
directly what  it  could  not  do  directly.  But  the  only  inhibi- 
tion of  the  constitution  upon  the  passage  of  such  an  act  as 
that  now  in  question  is,  that  all  laws  shall  be  general,  in  all 
cases  where  a  general  law  can  be  made  applicable.  Constitu- 
tion, Art.  3,  §  30.  That  a  general  law  could  not  be  made  appli- 
cable to  the  case  now  under  consideration,  was  clearly  shown  in 
State  V.  Squires,  supra.  It  is,  therefore,  no  objection  to  this 
statute  that  it  is  a  special  law. 

III.  As  to  the  right  to  collect  the  taxes  levied  upon  the 
territory  in  question  for  tbe  year  1881,  a  different  question  is 
a.  THcsame     presented.     These  taxes  were  assessed,  and  had 

iaxe3*ievre^.    become  collectible,  before  the  curative  act  in  ques- 
tion was  passed.     We  adopt  the  views  and  conclusions  of 
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Beck,  J.,  in  City  of  Dvbuque  v.  The  TLlinois  Central  Hail- 
road  Company y  39  Iowa,  66,  that  a  municipal  corporation  ac- 
quires a  vested  right  in  taxes  levied,  of  which  it  cannot  con- 
stitutionally be  deprived.  It  follows  that  the  curative  act 
in  question  cannot  be  allowed  to  act  retrospectively,  so  as  to 
deprive  the  plaintiff  of  the  right,  which  existed  when  the  law 
was  passed,  to  collect  the  taxes  levied  upon  the  territory  in 
question  for  the  year  1881.  A  decree  will  be  entered  restrain- 
ing the  treasurer  of  Linn  county  from  paying  to  the  defend- 
ant the  taxes  collected  upon  the  territory  in  question  for  the 
year  1881,  and  requiring  the  payment  of  such  taxes  to  the 
plaintiff.  The  decree  dismissing  the  plaintiff's  petition,  in  so 
iar  as  it  asks  that  the  order  attaching  the  territory  in  question 
to  defendant  be  annulled,  is  approved. 

Beversed. 


Owens  bt  al.  v.  Hart. 


1.  Homestead:  sale  of  on  execution,  without  plattino,  void: 
ESTOPPEL  OF  OWNERS.  Where  an  officer  holds  an  execution  a^^nst  a 
homestead  and  other  lands,  and  the  occupants  have  failed  to  select 
and  plat  the  homestead,  it  is  the  daty  of  the  oflScer  to  select  and  plat 
the  same,  aa  provided  by  §  1998  of  the  Code,  and  to  exhaust  the  other 
property  liable  to  sale  before  offering:  the  homestead;  and  a  failure  so  to 
do  on  his  part  will  render  the  sale  void.  In  such  case,  the  owners  lure 
not  estopped  from  maintaining  an  action  to  set  aside  the  sale  on  the 
f^ound  that  they  had  notice  of  the  sale,  and  raised  no  objection  thereto 
at  the  time.  As  the  execution  itself  gave  notice  to  the  officer  that  there 
were  other  lands  liable,  besides  the  homestead,  the  owners  had  a  right 
to  rely  upon  his  doing  his  duty  without  notice  or  request  from  them. 
But  the  rule  is  otherwise  where  the  officer  cannot  be  charged  with 
notice  of  other  property,  unless  the  same  is  pointed  out  by  the  execution 
defendants.    See  Foley  v.  Cooper,  43  Iowa,  376. 

Appeal  frdm  Floyd  J^istrict  Court. 
Saturday,  December  15. 
Action  in  chancery  to  set  aside  a  sheriff's  deed  of  lands 
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Bold  upon  an  execution  issued  upon  a  decree  foreclosing  a 
mortgage.  A  demurrer  to  the  petition  was  sustained. 
Plaintiffs  electing  to  stand  upon  their  petition,  a  decree  was 
entered  dismissing  it,  from  which  they  appeal. 

Bolton  db  Bolton^  for  appellant. 

JEllis  c&  JSlliSy  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  upon  a  special  exe- 
cution, issued  on  the  decree  of  foreclosure  of  a  mortgage 
conveying  one  hundred  and  twenty  acres  of  land,  all  of 
the  property  was  sold  en  masse  to  defendant,  and  a  sheriff's 
deed  for  the  lands  was  accordingly  executed.  It  is  also  al- 
leged that  forty  acres  of  the  land  was  the  homestead  of 
plaintiffs,  and  was  occupied  by  them  as  such  before  the  exe- 
cution of  the  mortgage;  that  they  never  released  their  home- 
stead rights  to  the  forty  acres;  that  no  plat  of  their  home- 
stead was  made  by  themselves,  nor  was  it  done  by  the  sheriff, 
who  failed  to  sell  or  offer  to  self,  the  other  land  before  sell- 
ing the  homestead;  that  the  landd  other  than  the  homestead 
were  of  sufficient  value  to  satisfy  the  decree  of  foreclosure; 
that  there  were  no  other  liens  upon  any  of  the  lands,  and  that 
plaintiffs  were  not  present  at  the  sale,  and  had  no  notice 
that  the  sheriff  would  offer  the  lands  for  sale  upon  the  exe- 
cution e,i  masse.     A  demurrer  was  sustained  to  the  petition. 

II.  Code,  §  1998,  is  in  the  following  language:  <'The 
homestead  may  be  sold  for  debts  created  by  written  contract, 
executed  by  the  persons  having  power  tOv  convey,  and  ex- 
pressly stipulating  that  the  homestead  is  liable  therefor;  but 
it  shall  not  in  such  case  be  sold,  except  to  supply  the  defi- 
ciency remaining  after  exhausting  the  other  property  pledged 
for  the  payment  of  the  debt  in  the  same  written  contract." 
Section  1998  provides  that  the  owner  of  the  homestead,  or 
the  husband  or  wife,  may*  select  the  homestead  and  cause  it 
to  be  platted,  and  that  "a  failure  in  this  respect  does  not 
leave  the  homestead  liable,  but  the  officer  having  an  execn- 
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tion  against  the  property  of  sncli  a  defendant  may  cause  the 
homestead  to  be  marked  off,  platted  and  recorded,  and  may 
add  the  expense  thence  arising  to  the  amount  embraced  in 
the  execution." 

III.  We  have  he)d,  under  these  provisions,  that  the  fail- 
ure of  the  officer  holding  an  execution  to  select  and  plat  a 
homestead,  when  the  occupants  have  failed  to  do  so,  renders 
the  sale  void.  White  v.  Rowley^  46  Iowa,  680;  Linscott  v, 
Lamart  et  al..  Id.,  312.  This  rule  applies  whether  the  exe- 
cution be  issued  upon  a  judgment  at  law  or  upon  a  decree 
foreclosing  a  mortgage.  The  provisions  of  the  statute  above 
quoted,  upon  which  the  rule  is  based,  are  intended  to  protect 
the  homestead  from  sale  upon  an  execution  until  other  real 
estate  of  the  occupant  has  been  made  subject  thereto.  Their 
language  and  spirit  include  sales  made  upon  decrees  foreclos- 
ing mortgages,  as  well  as  upon  general  executions  issued 
upon  judgments  in  other  cases. 

IV.  CouuFel  for  defendant  insists  that  this  case  is  within 
the  rule  of  Foley  v,  Ooojp^  et  aL,  43  Iowa,  376,  under  which 
plaintiffs  cannot  now  defeat  the  sheriff's  deed,  for  the  reason 
that  they  had  notice  of  the  sale,  and  raised  no  objection  there- 
to when  it  was  made.  This  case  is  distinguishable  from  Foley 
V,  Cooper  et  al.j  upon  these  considerations.  In  this  case  the 
decree  and  execution  describa  the  property  subject  to  sale. 
The  sheriff  must  take  notice  of  the  occupancy  of  a  part  of 
the  land  as  a  homestead,  and  he  is  required  by  the  statute, 
without  demand  on  the  part  of  the  defendants  in  execution, 
to  select  their  homestead.  The  plaintiffs,  therefore,  were 
authorized  to  presume  that  the  sheriff  would  do  his  duty  in 
the  selection  of  the  homestead,  without  any  act  on  their  part. 
The  notice  they  had  of  the  sale  did  not,  therefore,  require 
them  to  be  present  at  the  sale,  or  do  any  other  act,  in  order 
to  preserve  their  homestead  rights.  In  Foley  v.  Cooper  et 
al.j  the  judgment  and  execution  did  not  disclose  that  the  de- 
fendant had  other  property  than  the  homestead,  which,  by  the 
terms  of  the  judgment,  was   made   6ubj.ect   thereto.     The 
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sheriff  had  no  notice,  therefore,  that  defendants  had  other 
property  which  ought  to  be  exhausted  first.  The  defendants, 
therefore,  upon  receiving  notice  of  the  sale,  were  required  to 
make  known  to  the  sheriff  the  fact  that  they  had  other  prop- 
erty, and  give  him  a  description  thereof,  or  such  information 
that  he  could  levy  upon  it.  It  is  plain  that  the  defendants  in 
execution  in  that  case  were  required  to  do  some  act  upon  re- 
ceiving notice  of  the  sale,  in  order  to  protect  their  home- 
stead. If  they  neglected  to  act,  they  ought  not  to  complain. 
In  this  case  they  were  required  to  do  no  act  after  notice  of 
the  sale.  The  notice  and  their  silence,  therefore,  do  not  estop 
them. 

The  silence  of  plaintiffs  cannot  raise  a  presumption  that 
they  assented  to  the  sale  en  mdsse^  for  th©  reason  that  they 
were  authorized  to  presume  that  the  law  would  be  complied 
with  by  the  sale  of  the  homestead  last.  They  cannot  be 
presumed  to  assent  by  silence  to  what  they  had  no  reason  to 
believe  would  occur.  Now,  this  is  so,  even  if  it  could  be  pre- 
Bumed  that  a  sale  en  masse  was  beneficial  to  them,  and  a  sep- 
arate sale  would  have  been  prejudicial  to  their  interests. 
They  knew  the  course  the  law  prescribed;  their  silence  indi- 
cated that  they  desired  it  to  be  followed. 

In  Foley  v.  Cooper  et  al.^  the  defendants  in  execution  knew 
that,  unless  they  iudicated  other  property  to  be  sold  before 
their  homestead,  it  would  be  first  sold.  Such  was  the  course 
of  the  law,  and  to  chang  j  it  they  must  do  some  act.  In  that 
case  notice  of  the  sale  demanded  response;  in  this  case  it  did 
not.     The  effect  of  silence  in  the  respective  cases  is  different. 

We  reach  the  conclusion  that  the  district  court  erred  in 
sustaining  the  demurrer  to  plaintiff's  petition. 

Eevebsed. 
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Schaefert  v.  The  Chtoaoo,  Milwaukee  &  St.  Paul  RV  Co. 

1.  Bailroads:  collision  at  highway  crossikq:  contributory  nko-, 
LiGRNCB  DEPBATS  RECOVERY.  In  an  action  for  dama^res  caused  by  a 
collision  of  defendant's  train  with  plaintiff  *8  team  at  a  highway  crossing, 
although  defendant  may  have  been  negligent  in  not  giving  the  usual 
signals,  yet  plaintiff  cannot  recover,  if  the  negligence  of  the  person  driv- 
ing the  team  contributed  materially  to  the  accident. 


2.  :  :  CONTRIBUTORY  negliobncb:  pacts  constituting. 

Where  a  person  traveling  on  a  highway,  and  approaching  a  known 
crossing  of  a  railway  track,  with  knowledge  that  the  view  of  an  ap- 
proaching train  is  to  an  extent  obstructed,  heedlessly  permits  his  team 
to  trot  over  the  highway,  and  makes  no  effort  to  look  or  listen  for  an  ap- 
proaching train  for  a  distance  of  eigteenrods  from  the  track,  he  is  guilty 
of  such  contributory  negligence  as  will  prevent  him  from  recovering,  if 
a  collision  occurs,,  provided  there  axe  no  circumstances  which  are  calcu- 
lated to  distract  his  attention. 


3.  :  sounding  WHISTLE  AT  crossing:  negltgencb.  Where  an  en- 
gineer is  approaching  a  highway  crossing  with  his  train  at  a  rapid  rate, 
and,  when  near  the  crossing,  but  as  soon  as  it  is  possible,  ho  sees  a  team 
approaching  the  track,  and  that  a  collision  will  certainly  occur  unless 
something  is  done  immediately  to  prevent  it,  the  natural  and  usual  thing 
to  do  is  to  sound  the  whistle,  and  in  so  doing  he  is  not  guilty  of  negli- 
gence, though  the  sound  of  the  whistle,  by  frightening  the  horses,  may 
possibly  contribute  to  the  collision. 

4.  Fraotioe  in  Supreme  Court:  assignment  op  ehrors:  degree  op 

PRECISION  required.  Where  the  assignment  of  errors  clearly  indi- 
cates the  instructions  asked  and  refused,  and  that  the  court  erred  in  re- 
fusing them,  this  is  sufficient,  without  pointing  out  mora  particularly 
the  error  in  the  ruling. 

Appeal  from  Clayton  Circuit  Court, 
Saturday,  December  15. 

The  plaintiff's  minor  son,  when  driving  a  team  of  horses, 
hit(5hed  to  a  wag6n,  on  a  highway,  attempted  to  cross  the  de- 
fendant's road  at  the  crossing.  The  team  was  struck  by  a  pas- 
sing train,  and  the  plaintiff's  son  killed.  To  recover  for  the 
services  of  his  son  during  minority,  and  for  the  value  of  the 
horses,  harness  and  wagon,  this  action  was  brought. 

The  ground  of  recovery  stated  in  the  petition  is  the  nesfli- 
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gence  of  the  defendant.     Trial  bj  jury,  verdict  and  judgment 
for  the  plaintiff,  and  defendant  appeals. 

Noble  c6  Updegraff  B.n6.  J.  0,  Crosby^  for  appellant. 

Stoneman  <&  Chxipin  and  Robert  Quigley^  for  appellee. 

Seevers,  J. — The  railway  approaches  the  crossing  on  a 
curve  in  a  northeasterly  direction.  Thehighway  runs  north 
1.  RAIL-  ^^^  south.     The  plaintiff  resides  north  of  the 

^on  at  high-  railway,  and  from  such  residence  the  plaintiff's 
cmitrib^o^*  two  miuor  sons,  with  a  wagon  and  team,  started 

iictilisHtice 

defeats recov-  to  cross  tlie  railway  track.     Both  were  seated  in 
ery.  , 

the  wagon,  on  which  was  a  hay  or  straw  rack. 

The  deceased  son  was  driving,  and  the  other  son,  Ernest, 
was  seated  on  the  right  hand  side  of  the  wagon.  Twenty 
rods  distant  from  the  crossing  there  is  a  gate  on  the  highway. 
At  from  one  to  two  rods  south  of  the  gate  the  team  was  stop- 
ped for  the  purpose  of  listening  for  the  train.  It  could  not 
be  seen  from  this  point,  because  of  an  intervening  hill  and 
growing  corn,  or,  if  this  be  not  true,  there  was  a  conflict  in 
the  evidence  in  relation  thereto. 

Between  the  place  where  the  stop  was  made  and  the  track, 
an  approaching  train  could  not  be  seen  from  the  highway,  ex- 
cept at  a  place  about  five  rods  north  of  the  track.  If  this  is 
not  true  in  fact,  the  jury  were  warranted  in  so  finding.  From 
the  place  where  the  team  was  stopped  there  was  a  descent  in 
the  highway,  but,  at  the  five  rod  point,  there  was  no  difficulty, 
so  far  as  the  descent  in  the  highway  was  concerned,  in  stop- 
ping the  team,  and  at  such  place  a  coming  engine  could  be 
readily  seen.  "When  the  team  started  from  where  it  had  been 
stopped  near  the  gate,  the  horses  were  allowed  to  trot  "pretty 
fast,"  or  "quite  fast,"  or  "pretty  good,"  as  the  witness  who 
saw  the  transaction  testified,  and  no  stop  whatever  was  made 
until  the  horses  were  quite  near  the  track,  when  the  engine 
was  seen,  and  when  the  attempt  was  made  to  check  them.  The 
evidence  is  such  tha.t  the  juiy  might  well  find  that  the  horses 
Vol.  XLII— 40 
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had  been  in  fact  stopped  when  the  whistle  was  sounded,  and 
that  they  made  a  spring  forward,  and  the  wagon  and  horses 
were  stnick  by  the  engine  at  about  the  Whipple  trees. 

The  plaintiff's  deceased  son  liad  during  the  spring  worked 
as  a  section  hand  for  the  defendant,  and  had  ceased  to  so  work 
for  a  time  in  order  to  help  his  father  during  harvest.  When 
so  working  for  the  defendant,  the  deceased  boarded  at  his 
fatlier's.  There  is  no  conflict  in  the  evidence  in  relation  to 
the  foregoing  facts,  and  the  jury  found,  in  answer  to  a  special 
interrogatory,  that  there  was  "a  place  four  or  five  rods  west  of 
the  railway  track  and  crosssing,  about  the  foot  of  the  hill, 
where  plaintiff's  son,  Fred.,  could  have  seen  the  train  ap- 
proaching, if  he  had  stopped  and  looked."  The  evidence  was 
conflicting  as  to  whether  defendant's  employes  sounded  the 
whistle  or  rang  the  bell  when  the  train  was  approaching  the 
crossing. 

It  will  be  conceded  that  the  jury  could  well  find  that  they 
did  not  do  so.  Although  the  defendant  may  have  been  neg- 
ligent in  not  giving  the  usual  signals^  this  will  not  warrant 
a  recovery,  if  the  driver  of  the  team  was  also  negligent; 
that  is,  if  his  negligence  materially  contributed  to  the  accident 
This  must  be  regarded  as  the  settled  doctrine  in  this  state. 

The  plaintiff's  son,  while  working  for  the  defendant  and 
boarding  at  home,  must  have  acquired  full  information  as  to 

2. : :  the  crossing,  and  the  obstacles  in  the  way  of  seeing 

negiigence'^?^    an  approaching  train  from  the  highway.  As  there 

facts  constltu-    .  .  ,  ,      .  i  .  7\  ,    , 

ling.  IS  no  evidence  to  the  contrary,  it  must  be  pre- 

sumed that  he  was  in  full  possession  of  the  senses  of  hearing 
and  seeing,  and  that  he  was  possessed  of  ordinary  intelligence. 
He,  therefore,  could  not  possibly  be  ignorant  in  relation  to 
all  the  facts  as  to  the  crossing.  If  the  jury  had  found  other- 
wise,  the  finding  should  have  been  promptly  set  aside.  He 
knew  he  was  about  to  cross  the  track,  and  was  bound  to  ex- 
ercise ordinary  care,  having  in  view  such  knowledge  and  all 
the  facts  and  circumstances. 

The  stop  made  eighteen  rods  from  the  track,  at  a  place 
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where  the  approaching  train  could  not  be  seen,  and  failing  to 
hear  it,  when  the  wind  was  blowing  in  the  direction  of  the 
train,  is  not,  nnder  the  circumstances,  ordinary  care.  For, 
when  he  started  toward  the  crossing,  he  permitted  his  team  to 
trot  "pretty  fast"  all  the  intervening  distance,  and  not  only 
did  not  stop  and  look  and  listen,  nntil  too  late,  but  made  no 
eflfort  to  do  so,  but  carelessly  and  negligently,  and  with  no 
regard  for  his  own  life,  permitted  the  team  to  get  quite  near, 
(if  their  fore  feet  were  not  on  the  track,)  before  he  looked  for 
or  saw  the  engine. 

If  the  plaintiff's  son  had  stopped  four  or  five  rods  from 
the  track  and  looked  for  the  train,  this  accident  would  not 
have  occurred;  or,  if  he  had  not  stopped,  but  looked  for  the 
train  at  the  place  where  it  could  have  been  seen,  the  accident 
would  not  have  occurred. 

Where  a  person  traveling  on  a  highway  and  approaching 
a  known  crossing  of  a  railway  track,  with  knowledge  that  the 
view  of  an  approaching  train  is  to  an  extent  obstructed,  heed- 
lessly permits  a  team  he  is  driving  to  pass  over  such  highway 
"pretty  fast,"  or  allow  the  horses  to  trot,  and  makes  no  effort 
to  look  or  listen  for  an  approaching  train  for  a  distance  of 
eighteen  rods  from  the  the  track,  he  is  guilty  of  such  contri- 
butory negligence  as  will  prevent  him  from  recovering,  if  a 
collision  occurs,  provided  there  are  no  circumstances  which 
are  calculated  to  distract  his  attention.  Under  the  circum- 
stances above  stated,  and  the  u neon t reverted  evidence  in  this 
case,  we  think  ordinary  care  required  that  the  deceased  should 
have  stopped  and  looked  or  listened  at  some  place  between 
the  place  where  the  team  was  stopped  and  the  track.  There 
was  nothing  to  prevent  his  doing  so,  and  there  was  nothing 
to  distract  his  attention. 

The  views  above  stated  are  in  accord,  we  think,  with  .the 
great  weight  of  authority  in  other  states,  and  with  the  fol- 
lowing cases  decided  by  this  court.  Artz  v,  (7.,  B.  I.  <&  P. 
R,  S.y  34  Iowa,  163;  Haines  v,  Illinois  Central  Railwa^y 
Co.,  41  Id.,  227;  Benton  v.  C.  R,  R.  of  Iowa,  42  Id.,  192; 
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Starry  v.  D.  ds  S.  IF.  li.  R.  Co.,  51  Id.,  419;  Fuiiston  v. 
C,  R.  L  dk  P.  R.  R.  Co.,  61  Id.,  452. 

It  will  be  conceded  that  a  traveler  on  a  highway,  when  ap- 
proaching a  railway  crossing,  is  not  under  all  circumstances 
required  to  stop  and  look  and  listen  for  an  approaching  train, 
but,  if  due  and  ordinary  care  does  not  require  him  to  do  so  un- 
der the  facts  in  this  case,  the  rule  should  be  at  once  abrogated. 
Under  the  evidence,  the  plaintiff  is  not  entitled  to  recover, 
and  the  jury  should  have  been  so  instructed. 

If  we  understand  counsel  for  the  plaintiff,  they  insist  that, 
as  the  track  could  not  be  seen,  although  the  engine  and  train 
could,  plaintiff's  son  was  excused  from  stopping  and  looking. 
But  we  do  not  think  this  is  so.  It  was  the  engine  and  train 
which  collided  with  the  wagon  and  team,  and  it  is  immaterial 
whether  the  track  could  be  seen  or  not,  as  the  plaintiff's  son 
had  knowledge  of  its  existence  and  location,  and  also  knew 
that  trains  were  likely  to  pass  along  it.  The  train  was  run- 
ning at  a  speed  of  about  eighteen  miles  an  hour,  and  it  was 
absolutely  impossible  to  check  it  after  the  engineer  saw,  or 
could  with  the  utmost  diligence  have  seen,  the  team  on  the 
highway,  before  the  collision  took  place. 

When  the  engineer  saw  the  team,  the  whistle  was  sounded 
twice.     This,  as  we  suppose,  was  the  call  for  brakes,  but 

3. .         counsel  for  the  plaintiff  insist  that  if  it  had  not 

whtstie  at       been  done  the  collision  would  not  have  occurred. 

crossins : 

uegiigenco.  Possibly  this  is  60,  but  the  question  is,  was  the 
engineer  negligent  in  thus  sounding  the  whistle.  We  think 
not.  In  the  first  place,  the  engineer  saw  the  horses  close  to 
the  track,  and  that  a  collision  would  certainly  occur,  unless 
something  was  done  immediately  to  prevent  it.  To  sound 
the  whistle  under  the  circumstances  in  the  pending  emer- 
gency was,  we  think,  prudent  and  proper.  There  was  no  time 
for  reflection.  It  was  the  usual  thing  to  do,  and,  if  the  engin- 
eer had  failed  to  do  so,  we  think  he  possibly  would  have  been 
negligent,  if  a  collision  had  occurred,  because  of  such  failure. 
But,  be  this  as  it  may,  we  are  not  prepared  to  hold  that  a 
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person  is  negligent  who  does  an  act  in  an  emergency  like  that 
presented  to  the  engineer,  when  there  is  not  a  moment's  time 
for  thought  or  reflection. 

.     It  is  said,  the  errors  assigned  are  not  snflSciently  specific. 

We  are  of  the  opinion  that  they  are  in  the  usual  and  ordinary 

4.  pRAcncB     form,  and  sufficient  in  this  respect.     Counsel  say: 

court^^ign-  "What  is  required  to  be  specifically  pointed  out 

"ra^:  decree    is  not  the  particular  instruction  objected  to,  but 

required.        the  particular  error  ruled  upon,  as  whether  the 

instruction  complained  of  is  obscure,  misleading,  wrong  as  an 

abstract  proposition,  or  not  applicable  to  the  facts,  etc."     We 

do  not  think  such  has  been  the  practice,  or  that  the  statute  so 

requires.     In  this  case  the  errors  assigned  indicate  clearly  the 

instructions  asked  and  refused,  and  that  the  court  erred  in 

refusing  them.    This,  we  think,  is  sufficient. 

Reversed. 


02    6*29 
103    670 

DowELL,  Adm'b,  V.   The  Buelington,   Cedab    Rapids   & 
Northern  Railway  Company. 

1.  Bailroads:  risks  assitmed  by  employes  :danobrsfrou  snow  banks. 

Railroad  employes  assume  the  risk  of  all  danglers  necessanly  attendant 
upon  the  operation  of  the  roads.  Among  these  dangers  are  those  aris- 
ing from  snow  and  its  removal  from  the  track  in  the  usual  manner— by 
the  use  of  snow  plows;  and  an  employe  who  is  injured  by  a  snow  bank, 
made  along  the  track  by  the  ordinary  use  of  a  snow  plow,  cannot  re- 
cover for  such  injuiy,  and  the  company  cannot  be  charged  with  negli- 
gence on  account  thereof. 

2.  Estates  of  Decedents :  payment  to  widow  of  decedent  no  satis- 

faction. A  railway  company  cannot  satisfy  the  estate  of  an  employe, 
killed  through  its  negligence,  by  settlement  with  and  payment  to  his 
widow — she  not  being  the  administratrix  of  his  estate. 

Appeal  from  Linn  Circuit  Court. 

Saturday,  December  15. 

Action  to  recover  damages  to  the  estate  of  which  plaintiff  is 
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the  administrator,  resulting  from  the  death  of  the  intestate, 
caused  by  personal  injuries  received  by  him  through  the  alleged 
negligence  of  defendant,  while  he  was  in  its  employment  as  a 
brakeman.  There  was  a  judgment  upon  a  verdict  for  plaint- 
iff.    Defendant  appeals. 

J.  d&  S.  K.  Tracy ^  for  appellant. 

Traer  ds  Vorisj  for  appellee. 

Bbce,  J. — I.  The  plaintiff's  intestate,  while  in  the  discharge 
of  his  duty  as  a  brakeman  upon  a  train  running  upon  de- 
fendant's road,  fell  from  the  engine,  where  he,  with  the  con- 
ductor, was  at  the  time,  and  was  run  over  and  killed  by  the 
train.  He  was  directed  by  the  conductor  to  look  back  to  dis- 
cover whether  the  train  was  separated,  and,  in  obedience  to 
this  command,  went  to  the  side  of  the  engine.  He  was  last 
seen  in  life  there.  No  one  observed  his  fall,  and  the  cause 
of  it  is  not  shown  by  the  evidence.  At  the  time,  the  train 
was  passing  through  a  snow  bank  about  ten  feet  high.  The 
track  had  been  cleaned  oft',  and  the  snow  deposited  by  the 
snow  plow  on  the  bank,  four  or  five  days  before  the  accident. 
The  snow  bank  at  the  bottom  was  far  enough  away  to  permit 
the  cars  to  pass,  and  it  receded  at  an  angle  of  about  forty  five 
degrees,  according  to  the  testimony  of  some  of  the  winesses. 
Others  testified  that  the  bank  at  some  points  approached  to 
within  fifteen  inches  of  the  cars.  The  intestate  assisted  4o 
clear  off  the  track,  and  had  knowledge  of  the  character  of  the 
snow  bank  and  the  distance  it  was  from  the  cars. 

II.  Plaintiff  insists  that  the  intestate,  in  looking  back  as 
directed  by  the  conductor,  was  struck  by  the  snow  bank, 
which  caused  his  fall,  and  that  defendant  was  negligent  in 
permitting  the  bank  to  remain  too  near  the  track.  But  there 
is  no  positive  evidence  supporting  the  fact  upon  which  this 
theory  is  based,  and  the  jury  so  find  in  response  to  a  ques- 
tion propounded  to  them.  The  appearance  of  the  snow  at 
the  place  where  the  intestate  fell  did  not  indicate  that  he  was 
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Btruck  by  the  bank.     It  did  show  that  he  fell  against  the 

bank. 

III.  The  court  directed  the  jury,  in  effect,  that,  if  from 

the  evidence  they  could  not  find  whether  the  accident  was 

i.BAiLROADs:  thc  rcsult  of  defendant's  negligence,  or  want  of 

by  em^ioy-^    Ordinary  care  by  the  intestate,  and  "the  matter  is 

from  snow-     thus  left  to  conjccture,"  their  verdict  should  be 
banks.  "^ 

for  defendant,  and  that,  if  they  found  that  the 
snow  bank  was  so  near  the  cars  that  the  intestate  could  not 
have  obeyed  the  order  to  look  back  without  being  struck, 
Avhile  exercising  ordinary  care,  and  in  ignorance  of  the  fact 
that  there  was  a  snow  bank  at  the  place,  they  should  find  for 
plaintiff. 

The  defendant's  counsel  asked  instructions  to  the  effect 
that  the  defendant  was  not  to  be  regarded  as  negligent  oA  ac- 
count of  the  proximity  of  the  snow  bank  to  the  track,  and 
that  the  deceased  assumed,  in  entering  the  employment,  the 
risk  of  the  dangers  resulting  therefrom.  These  instructions 
were  refused.  We  are  of  the  opinion  that  defendant  ought 
not  to  be  charged  with  negligence  on  account  of  the  prox- 
imity of  the  snow  bank  to  the  track.  The  accumulation  of  snow 
upon  the  railroad  track  must  be  removed,  in  order  to  make 
the  operation  of  the  trains  possible.  This  was  done  in 
this  instance  by  a  snow  plow,  a  common  instrument  used  for 
the  purpose  of  removing  snow  from  the  track.  The  defend- 
ant was  not  negligent  in  using  it.  These  conditions  and  in- 
cidents connected  with  snow  are  known  to  the  employes  of 
railroads,  and  were  well  known  to  the  intestate,  for  he  assisted 
in  clearing  the  track.  The  bank  where  the  accident  occurred 
was  in  the  condition  in  which  it  was  left  by  the  snow  plow. 
The  dangers  from  the  snow  bank  were  such  as  are  insepara- 
ble from  the  operation  of  the  road  when  snow  prevails  and  is 
removed  from  the  track,  and  the  risk  of  them  was  assumed 
by  the  intestate.  Railroad  employes  assume  the  risk  of  all 
dangers  necessarily  attendant  upon  the  operation  of  the  roads. 
The  dangers  from  snow,  and  from  its  removal  from  the  track 
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in  the  usual  manner,  always  attend  the  operation  of  railroads 
when  snows  prevail,  and  are  contemplated  by  railroad  em- 
ployes when  they  accept  employment  in  the  operation  of 
trains  in  winter,  and  the  railroad  companies  are  not  liable  for 
accidents  resulting  therefrom.  These  doctrines  should  have 
been  expressed  in  an  instruction  to  the  jury. 

IV.  We  are  of  the  opinion  that  the  verdict  is  without  the 
support  of  evidence.  There  is  no  evidence  tending  to  prove 
that  defendant  was  negligent.  In  leaving  the  snow  bank 
stand  so  near  the  track,  it  is  not  chargeable  with  negligencxj, 
and  it  is  not  attempted  to  establish  negligence  upon  any  other 
ground.  And  there  is  no  evidence  that  the  intestate,  was 
struck  by  the  snow  bank,  causing  him  to  fall.  The  only  evi- 
dence upon  this  point  of  the  case  tended  to  prove  that  he  was 
not  struck  by  the  bank. 

V.  Defendant  pleaded  satisfaction  of  the  damages  claimed 
in  this  case  by  payment  to  the  widow  of  intestate.  She  is  not 
^  KOTATEsof   ^^^  ^^®  "^*  ^^^  administratrix,  and  could  not  re- 

payment^to  1®^®  ^'^®  claim  of  the  estate  of  the  intestate  based 
cedent  So ^®"  upon  his  death  through  negligence  of  defendant, 
satisfaction,  gj^^  could  release  the  claim  for  the  damages  she  in- 
dividually sustained,  and  the  satisfaction  pleaded  by  defend- 
ant could  extend  no  farther.  For  the  errors  pointed  out,  the 
judgment  of  the  district  court  is 

Seyebsed. 
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PfliLP  ET  AL.  V.  The  Covenant  Mutual  Benefit  Associa-' 
TiON  OF  Illinois. 

1.  Original  Notice:  bebticeupon  agent  of  coiipobation:  no  jcb- 
isdiction.  Upon  consideration  of  \he  evidence  in  this  case,  it  appears 
that  the  person  upon  whom  notice  was  served,  for  the  purpose  of  ob- 
taining jurisdiction  of  the  defendant  corporation,  was  not  employed  in 
any  office  or  agency  for  the  defendant  in  thi<i  state,  (Code,  §  2G13,)  was 
not  appointed  agent  of  the  defendant  under  section  1165  of  the  Code, 
and  was  not  employed  in  the  general  management  of  defendant's  busi- 
ness, as  contemplated  by  section  2612  of  the  Code;  and  it  is  therefore 
held  that  the  court  obtained  no  jarisdtction  by  such  service  to  render 
judgment  upon  default  against  the  defendant. 

Appeal  from  Lee  District  Court. 

Saturday,  December  15. 

The  plaintiffs,  as  the  heirs  of  John  Philp,  Jr.,  deceased,  on 
the  12th  day  of  December,  1883,  commenced  this  action  to 
recover  of  the  defendant  $2,500,  upon  a  policy  of  insurance 
upon  the  life  of  the  said  John  Philp.  The  return  upon  the 
original  notice  is  as  follows:  "This  notice  came  to  my  hand 
for  service  on  the  12th  day  of  December,  1882,  and  on  the 
18th  day  of  December,  1882,  I  served  the  same  personally 
on  the  within  defendant,  Covenant  Mutual  Benefit  Associa-. 
tion  of  Illinois,  by  reading  and  delivering  a  true  copy  thereof 
to  C.  E.  Hambleton,  assistant  manager  of  agencies  of  said 
association,  and  a  general  agent  of  defendant.  Said  service 
being  made  in  the  City  of  Keokuk,  Lee  county,  Iowa."  0:i 
the  8th  day  of  February,  1883,  the  following  entry  was  made 
on  the  judge's  docket:  "  Default  and  judgment  for  $2,026  and 
costs;  6  per  cent."  At  the  same  time  the  court  orally  ordered 
default  and  judgment  against  defendant  for  $2,626,  but  no 
entry  was  made  on  the  court  record,  the  same  being  withheld 
from  record  at  the  request  of  the  defendant,  after  it  was  dis- 
covered that  default  and  judgment  had  been  ordered.  On 
the  21st  day  of  February^  at  the  same  term,  the  defendant 
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appeared  and  moved  the  court  to  set  aside  the  default,  ac- 
companying the  motion  with  an  affidavit  that  the  deatli  of 
John  Philp,  Jr.,  was  the  result  of  suicide,  whereby  the  policy, 
by  its  own  terras,  became  void.  The  court  overruled  the  mo- 
tion, and  ordered  judgment  to  be  entered  of  record  of  date 
February  8,  1883.     The  defendant  appeals. 

McRenzie  <&  Calkins  and  Hagerman^  McCrary  d&  no- 
german,  for  appellant. 

Craiffj  Collier  cfe  Craig^  for  appellee. 

Day,  Cn.  J. — One  of  the  grounds  of  the  motion  to  set 
aside  the  default  is  that  the  defendant  had  not  been  served  as 
requii'cd  by  law,  and  the  court  had  no  power  or  authority  to 
entertain  jurisdiction  and  to  render  judgment.  Section  1165 
of  the  Code,  with  reference  to  life  insurance  companies,  pro- 
vides: "Such  company  shall  also  appoint  an  attorney  or 
agent  in  each  county  in  this  state,  in  which  the  company  has 
an  agency,  on  wliom  process  of  law  can  be  served,  and  such 
company  shall  file  with  the  auditor  of  state  a  certified  copy 
of  the  charter  or  articles  of  incorporation  of  said  company, 
and  also  a  certified  copy  of  the  certificate  of  appointment  of 
such  agent  or  agents,  which  appointment  shall  continue  till 
another  attorney  or  agent  be  substituted." 

Section  2612  of  the  Code  provides:  "When  the  action  is 
against  a  municipal  corporation,  service  may  be  made  on  the 
mayor  or  clerk,  and  if  against  any  other  corporation,  on  any 
trustee  or  officer  thereof,  or  on  any  agent  employed  in  the 
general  management  of  its  business,  or  on  any  of  the  last 
known  or  acting  officers  of  said  corporation." 

Section  2613  of  the  Code  provides:  "When  a  corporation, 
company  or  individual  has,  for  the  transaction  of  any  busi- 
ness, an  office  or  agency  in  any  county  other  than  that  in 
which  the  principal  resides,  service  may  be  made  on  any 
agent  or  clerk  employed  in  such  office  or  agency,  in  all  ac- 
tions growing  out  of  or  connected  with  the  business  of  that 
office  or  agency." 
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In  support  of  the  motion,  the  defendant  filed  the  affidavit 
of  E.  F.  Phelps,  secretary  and  general  manager  of  the  de- 
fendant, stating  that  the  defendant  is  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  with  its  general  office 
at  Galesburg,  Illinois,  andthat  C.  E.  Hambleton,  upon  whom, 
as  agent  of  the  defendant,  the  notice  of  this  salt  was  served, 
was  not  at,  nor  for  a  long  time  prior  to,  the  time  of  service, 
a  trnstee  or  officer,  nor  an  agent  employed  in  the  general 
management  of  the  defendant's  basiness,  nor  did  defendant 
at  such  time  have  an  office  or  agency  in  Lee  county,  Iowa, 
nor  was  said  Hambleton  ever  appointed  agent  in  this  state, 
under  section  1165  of  the  Code.  The  further  evidence  sub- 
mitted upon  the  motion  showed  that,  at  the  time  service  was 
made  upon  Hambleton,  he  was  in  Keokuk,  acting  as  attor- 
ney  for  the  defendant  in  an  action  before  a  justice  of  the 
peace;  that  his  home  was  in  Galesburg,  Illinois,  and  he  had 
no  headquarters  in  Iowa;  that  he  was  assistant  manager  of 
ligencies,  and  acted  for  the  company  whenever  sent  out  by 
them  to  investigate  losses,  to  look  up  testimony  in  law  suits 
in  which  the  company  was  engaged,  and  at  times  to  look 
after  local  agents,  investigate  the  facts,  and  report  to  the  gen- 
eral manager,  but  that  he  did  not  take  risks  or  issue  policies, 
and  that  the  person  performing  such  duties  as  Hambleton 
performed  did  not  act  in  states  where  there  were  agents,  and 
that  Funk,  of  Des  Moines,  was  the  agent  for  defendant  in 
Iowa.  Some  evidence  was  introduced  of  declarations  made 
by  Hambleton,  but  this  evidence  we  regard  as  incompetent. 

Hambleton's  agency  cannot  be  proved  by  his  own  declara- 
tions. So  far  as  is  shown  by  competent  evidence,  Hamble- 
ton was  not  authorized  to  do  any  act  for  the  defendant  in 
Iowa,  except  to  appear  as  attorney,  in  behalf  of  the  defend- 
ant, in  the  justice's  suit  before  referred  to.  As  Hambleton 
was  not  employed  in  any  office  or  agency  for  the  defendant 
in  this  state,  and  was  not  appointed  agent  of  the  defendant 
under  section  1165  of  the  Code,  it  follows  that  service  upon 
l)im  can  be  sustained  only  under  section  2612  of  the  Code, 
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upon  the  ground  that  he  was  employed  in  the  general  man- 
agement of  the  business  of  the  defendant.  An  agent  who 
had  no  authority  to  act  for  the  defendant  in  this  state,  and 
whose  duties  outside  of  the  state  were  limited  to  the  investi- 
gating  of  facts,  and  the  reporting  of  them  to  the  general 
manager,  cannot,  it  seems  to  us,  be  an  agent  employed  in  the 
gen.eral  management  of  the  defendant's  .business,  as  contem- 
plated in  section  2612  of  the  Code. 

The  appellee  relies  upon  The  Farmers^  Instirance  Co.  t\ 
ffiff/usmith,  44  Iowa,  330;  and  the  Centennial  Mutual  Life 
Association  v.  Walker,  50  Id.,  78.  In  the  former  of  tlie 
above  cases,  service  was  made  upon  an  agent  of  the  defend- 
ant transacting  business  for  it  in  the  county  where  suit  was 
brought,  and  who  mada  the  contract  of  insurance  which  was 
involved  in  the  action  in  which  the  service  was  obtained. 
The  decision  is  based  upon  the  provisions  of  section  4,  chap- 
ter 95,  of  the  laws  of  1872.  In  the  latter  of  the  above  cases, 
service  was  made  upon  the  general  manager  of  agencies  for 
the  state  of  Iowa.  Neither  of  the  cases  supports  the  service 
made  in  this  case.  In  our  opinion  the  service  upon  Ham- 
bleton  did  not  confer  jurisdiction,  and  the  court  should  have 
set  aside  the  default  and  allowed  the  defendant  to  make  de-' 
fense. 

Revriuskd. 
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The  County  of  Dbs  Moines  v.  Hinkley  &  Noeeis  et  al. 
D.  SiGLEB  V.  TnE  County  of  Des  Moines. 

1.  Evidence:  bank  checks:  parol  to  explain  words  op  limitation. 

Where  checks  were  drawn  *'to  be  paid  as  soon  ns  we  settle  with  the 
county/*  it  was  competent,  for  the  interpretation  of  these  words,  to  show 
by  parol  that  it  was  understood  by  the  drawers,  drawee  and  payees  that 
the  checks  were  to  be  paid  ontof  a  particular  fund  due  the  drawers  from 
the  county,  and  which  the  drawers  had  previously  assigned  to  the  drawee 
of  the  checks  as  security  for  advances. 

2.  Equitable  Assignment :  of  particular  fund:  facts  constitute 

ING.  No  particular  form  of  words  is  necessary  to  create  an  equitable 
assigmment  of  a  fund.  Anything  which  evinces  an  intent  to  do  so  is 
sufficient  And  where  parties,  by  an  order  absolute  in  its  terms,  as- 
signed to  a  bank,  as  security  for  advances,  tli^  money  due  and  to  become 
due  tbem  from  the  county  upon  a  contract,  and  afterwards  drew  checks 
upon  the  bank  to  various  parties  **to  be  paid  as  soon  as  we  settle  with 
the  county,"  which  checks  the  bank  accepted,  to  be  paid  in  the  order  of 
presentation,  out  of  and  to  the  extent  of  the  fund,  held  that  these  facts 
constituted  an  equitable  assignment,  irrevocable — to  the  bank,  of  so 
much  of  the  fund  as  was  necessary  to  reimburse  it  for  advances  made, 
and  to  the  payees  of  the  checks,  in  their  order,  of  so  much  of  the  fund 
as  was  necessary  to  pay  tbem,  so.  long  as  the  fund  should  hold  out. 


3. 


5. 


— :  of  part  of  a  particular  fund:  now  affected  by  will  of 
CUSTODIAN.  While  the  custodian  of  a  particular  fund  may  not  be  bound 
to  accept  an  order  drawn  on  him  for  a  part  of  the  fund,  yet  such  an 
order  will  be  upheld  as  constituting  an  assignment  in  equity,  especially 
where,  as  in  this  case,  the  custodian  consents  thereto. 

Garnishment:  county  exempt  from:  waiver  op  exemption.  A 
county  is  exempt  from  garnishment  process;  (Code,  §  2970;)  and  it  is 
doubtful  whether  it  waives  such  exemption  by  bringing  an  action  in  re- 
lation to  the  garnished  fund,  and  making  the  garnishors  parties  thereto. 

— :  OF  FUND  IN  CUSTODY  BUT  NOT  IN  POSSESSION.     One  who  has 


the  equitable  light  to  the  custody  of  a  fund,  but  not  the  actual  possess- 
ion thereof,  may  be  gamisheed  in  relation  thereto  for  the  debt  of  those 
who  are  the  equitable  owners  of  the  fund;  and  such  garnishment  will 
create  a  lien  upon  the  fund,  senior  to  that  created  by  checks  subsequently 
drawn  thereon  by  the  equitable  owners. 

Contract:  for  erection  of  court  nouss:  distribution  of  final 
PAYMENT  AMOXO  CLAIMANTS.  Where  the  contractors  for  the  erection 
of  a  coart  house  made  to  one  E.  an  order  upon  the  county  for  a  ceitain 
amount,  to  be  paid  *'out  of  any  money  that  m»y  be  due  us  on  final  set* 
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tlement/*  but  it  appeared  from  the  evidence  that  it  was  the  intention 
that  E.  should  be  paid  only  oat  of  the  pt'ofits  of  the  job,  held  that  his  order 
was  entitled  to  payment  only  after  satisfaction  of  material  men,  who 
held  subsequent  orders  drawn  by  the  contractors  on  the  same  fand,  not- 
withstanding, because  the  building  was  a  public  one,  they  could  not 
establish  mechanics*  liens  thereon.  And  held,  further,  under  the  dream- 
stances  of  this  case,  that  E*s  order  was  payable  only  out  of  the  profits 
of  the  work  as  contemplated  when  the  order  was  given,  and  that  he  was 
not  entitled  to  be  paid  thereon  an  amount  due  the  contractors  for  extra 
work  on  the  same  building,  subsequently  contracted  for;  and  the  county, 
having  paid  the  price  of  such  extra  work  to  the  contractors,  was  not 
bound  to  pay  it  again  upon  E's  order. 

Appeal  from  Des  Moines  Circuit  Court. 

Saturday,  December  15. 

In  April,  1879,  Hinkley  and  Norris  contracted  with  Des 
Moines  county  to  erect  a  court  house  for  the  sum  of  $86, 
200.00.  In  October,  1879,  they  gave  to  the  National  State 
Bank  an  order  on  the  county  for  all  money  due  them  on  the 
contract.  The  county  had  knowledge  of  this  order,  and  the 
same  was  filed  in  the  oflSce  of  the  county  auditor.  Under  it 
the  bank  drew  all  the  money  due  under  the  contract,  except 
the  final  estimate. 

The  court  house  was  nearly  completed  in  December,  1881, 
and  early  in  that  month  it  was  ascertained  that  Hinkley  & 
Norris  were  indebted  to  divers  persons  for  material  used  in 
the  construction  of  the  court  house,  which  they  could  not  pay 
out  of  the  money  due  on  the  contract,  and  their  creditors 
made  efforts  to  obtain  liens  on  such  fund.  Checks  were  drawn 
'K}^  Hinkley  &  Norris,  in  favor  of  certain  creditors,  on  the  bank. 
Other  creditors  commenced  legal  proceedings,  and  garnished 
the  county,  and  still  others  procured  orders  from  Hinkley  & 
Norris  on  the  county,  and  afterward  obtained  from  them  an 
assignment  of  the  amount  due  therefrom.  D.  S.  Sigler,  as 
assignee  of  one  King,  claimed  a  part  of  said  fund. 

The  county  commenced  this  action,  and  admitted  that  it  was 
indebted  to  Hinkley  &  Norris,  and  stated  its  readiness  to  pay 
the  amount  due.     The  several  creditors  of  Hinkley  &  Norris 
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claiming  any  part  of  the  fund  were  made  parties,  and  they 
severally  filed  pleadings  in  which  their  respective  rights  were 
set  forth. 

Sigler  commenced  an  action  at  law  against  the  county,  and 
he  was  afterward  made  a  party  by  the  county  to  the  action  in 
equity,  and  he  appeared  therein  and  claimed  that  he  was  en- 
titled to  a  part  of  said  fund. 

The  bank  was  made  a  party,  and  it  claimed  a  lien  on  the 
said  fund.  The  several  actions  were  tried  together.  The  fur- 
ther material  facts  appear  in  the  opinion.  The  court  decreed 
that  Sigler  was  not  entitled  to  any  part  of  the  fund,  and  he 
appeals. 

It  was  further  decreed  that  the  holders  of  certain  checks  on 
the  bank  were  entitled  to  priority,  and  other  claimants  of  the 
fund  appealed  from  this  portion  of  the  decree. 

Newraan  &  Blahe^  for  Sigler. 
Poor  <&  Baldwin^  for  appealing  creditors. 
P.  Henry  Smythe  ds  jSojIj  for  Burnett  &  Co. 
Hall  (6  Huston^  for  appellees. 

Seevees,  J. — I.  During  the  progress  of  the  trial,  and  on 
the  eighteenth  day  of  January,  1882,  an  interlocutory  decree 
was  entered,  in  which  it  is  stated  that  the  court  "finds  that 
there  is  due  from  the  county  of  Des  Moines  upon  the  con- 
tract with  Hinkley  &  Norris  $7,545.00,  and  no  more,"  and  it 
was  ordered  that  the  county  pay  said  sum  to  the  clerk;  and, 
when  this  was  done,  that  the  said  "county  of  Des  Moines  be 
dismissed  out  of  court  with  its  costs." 

The  money  above  found  due  was  paid  to  the  clerk,  and,  as 
there  was  no  exception  taken  by  any  of  the  parties  to  the  in- 
terlocutory decree,  the  county  should  not  be  regarded  as  a 
party  to  this  appeal,  except  as  to  a  special  fund,  and  as  to  it, 
the  controversy  is  alone  between  the  county  and  Sigler. 
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It  ia  further  provided  by  the  interlocutory  decree  that,  **all 
parties  hereto  consenting,"  it  is  ordered  '-that  the  clerk  at 
once  pay  out  of  said  fund  to  the  National  State  Bank  $1,919.35, 
the  amount  of  its  claim." 

As  the  bank  is  satisfied  with  the  foregoing  relief,  it  is  not, 
therefore,  a  party  to  this  appeal. 

II.  -The  rights  of  the  respective  creditors  of  Hinkley  & 
Norris,  other  than  Sigler,  will  be  first  considered.  The  oixler 
given  by  Hinkley  &  Norris  to  the  bank  is  in  these  words: 

'« Burlington,  lo.,  Oct.  22,  1880. 

"  To  the  Honorable  Chairman  of  the  Board  of  Supervisors 
of  Des  Moines  county,  Iowa: 

"Please  pay  to  the  National  State  Bank  of  BurUngton  any 
and  all  sums  of  money  which  may  be  due  us  under  our  con- 
tract with  Des  Moines  county,  towa,  to  build  court  house,  is- 
suing orders  therefor  payable  to  them  for  such  sums  of  money, 
and  the  receipt  of  bank  shall  be  of  same  force  and  effect  as 
if  the  same  were  signed  by  us. 

"  Hinkley  &  Norkis." 

The  primary  object  of  this  order  was  to  secure  the  bank 
for  any  money  it  should  from  time  to  time  advance  to  Hink- 
ley &  Norris.  Under  it,  however,  the  bank  drew  all  the 
money  due  on  the  contract,  without  reference  to  the  fact 
whether  Hinkley  &  Norris  were  indebted  to  it  or  not,  and  the 
money  so  drawn  was  placed  to  the  credit  of  Hinkley  &  Nor- 
ris, who  from  time  to  time  drew  their  checks  on  such  fund. 

On  the  third  day  of  December,  1881,  by  an  indorsement 
on  the  order,  the  bank  stipulated  with  the  county  that  the 
amount  then  due  it  was  $3,500,  and  that  such  amount  should 
not  be  increased. 

About  thirt  time  it  became  apparent  that  Hinkley  &  Norris 
could  not  pay  their  various  creditors  who  had  furnished  ma- 
terial used  in  constructing  the  court  house.  The  bank  owed 
them  nothing,  and  the  amount  due  from  the  county  had  not 
been  agreed  upon  and  adjusted.     But,  upon  the  supposition 
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that  snch  adjustment  would  soon  be  made,  and  the  amount 
due  paid  into  the  bank,  Hinkley  &  Norris  arranged  with  the 
bank  to  give  checks  on  it  to  pay  off  sub-contractors  "around 
Burlington" — the  checks  to  be  made  payable  when  there  was 
a  settlement  with  the  county.  Checks  m  the  following  form 
were  accordingly  drawn: 

"Burlington,  lo.,  January,  1881. 
"National  State  Bank  of  Burlington:  Pay  to  Murry  Iron 
Works  one  hundred  sixty-five  and  .^^  dollars. 

$165  ^gV  Hinkley  &  Nobkis." 

Across  the  face  of  the  check  there  was  written  the  follow- 
ing words:  "To  be  paid  as  soon  as  we  settle  with  the  county." 
All  the  checks  were  like  the  foregoing,  except  the  date,  payee 
and  amount.     They  were  all  left  with  the  bank  for  collection. 

The  understanding  between  the  bank  and  the  several  holders 
was  that  the  checks  were  to  be  paid  if  the  bank  received  any 
money  that  could  be  applied  to  that  purpose;  and  the  bank, 
at  the  request  of  the  several  holders,  wrote  across  said  checks 
the  following  words:  "Accepted,  payable  whenever  we  have 
funds  properly  applicable  to  this  check,  but  subject  to  all 
prior  acceptances." 

The  bank  demanded  the  amount  due  under  the  contract  of 
the  county,  which  it  refused  to  pay,  solely  on  the  ground,  as 
we  understand,  that  it  was  feared  the  county  could  not  safely 
do  so  because  of  the  King  or  Sigler  claim. 

We  find  from  the  evidence  that  the  understanding  between 
Hinkley  &  Norris,  the  bank,  and  the  payees  of  the  several 
checks,  was  that  the  checks  were  drawn  on  and  payable  out 
of  the  funds  due  from  the  county  on  the  court  house  contract. 

It  was.  the  expectation  and  belief  of  these  parties  just 
named,  at  the  time  the  checks  were  drawn  and  left  in  the 
bank  for  collection,  that  the  money  due  from  the  county 
would  be  paid  into  the  bank,  and  that,  after  the  payment  of 
the  amount  due  the  bank,  the  residue  of  the  money  could  and 
would  be  applied  to  the  payment  of  the  checks. 

Vol.  LXII~41 
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The  first  question  to  be  determined  is  whether,  under  the 
circumstances  above  stated,  an  equitable  assignment  of  the 
1.  evidence:  fund  in  question,  or  so  much  thereof  as  was  nec- 

bank  checks ;  •  i*      i     •       i    • 

parol  to         essary  to  satisfy  their  claims,  passed  to  the  check 

explain  words  ,.,  t...ji  i 

oi  limitation,  holders.  It  IS  insisted  that  no  such  assignment 
was  created,  because,  "when  an  order  general  in  its  terms  is  ac- 
cepted by  the  payee  and  attempted  to  be  enforced,  parol  evi- 
dence is  not  admissible  to  prove  that  it  is  payable  out  of  a 
particular  fund." 

Several  authorities  are  cited  in  support  of  this  proposition, 
the  purport  of  which  is  that  a  written  contract  cannot  be 
controlled,  contradicted,  or  added  to,  by  parol.  No  one  dis- 
putes that  such  is  the  general  rule.  But  the  proposition  above 
stated  is  faulty,  in  that  it  is  thereby  assumed  that  the  checks 
are  drawn  on  a  general  fund.  The  checks,  however,  were  not 
payable  until  a  "settlement  is  made  with  the  county.''  They, 
therefore,  were  not  negotiable,  and  the  meaning  of  the  fore- 
going words  must  be  ascertained.  They  constituted  a  part  of 
the  contract,  and  a  construction  must  be  placed  thereon.  We 
must  look  at  the  surrounding  circumstances,  the  acts,  con- 
duct, and  what  was  said  by  the  the  parties,  in  order  to  ascer- 
tain what  meaning  they  attached  to  the  words  above  men- 
tioned. Clearly,  the  contract  should  be  construed  as  the  par- 
ties understood  it.  There  is  no  doubt,  we  think,  that  Hink- 
ley  &  Norris,  the  payees,  and  the  bank,  understood  that  the 
checks  were  to  be  paid  out  of  the  court  house  fund,  and  that 
the  checks  were  drawn  thereon.  The  checks  were  not  made 
payable  absolutely  out  of  that  fund,  for  the  reason  that  the 
bank  was  not  in  possession  of  the  money. 

The  only  possible  meaning  that  can  be  attached  to  the 
words — payable  "  when  settlement  is  made  with  the  county," 
when  due  weight  is  given  the  acts  and  conduct  of  the  parties, 
is  that  the  checks  were  to  be  paid  out  of  the  court  house  fund. 
This  was  the  only  fund  there  was.  There  was  no  expectation 
that  the  bank  would  receive  or  have  any  other  money  which 
could  be  applied  to  the  payment  of  the  checks.     Besides  this, 
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it  was  held  in  Moore  r.  Lowrey^  25  Iowa,  386,  in  reference 
to  the  same  question  under  consideration,  that  it  was  not 
"necessary  that  the  intent  and  the  contract  of  the  parties  fully 
appear  in  the  writing,  but  they  may  be  otherwise  shown." 

From  this  we  understand  that,  in  order  to  arrive  at  the  in- 
tent of  the  parties  and  the  meaning  of  the  contract,  parol 
proof  may  be  resorted  to.  This  we  understand  to  be  the 
universal  rule — that,  in  the  interpretation  of  contracts  parol 
or  verbal  testimony  may  be  resorted  to  in  order  to  ascertain 
the  nature  and  qualities  of  the  subject  to  which  the  instru- 
ment refers.     Greenleaf  on  Ev.,  §  286. 

We  therefore  conclude  that  the  checks  were  drawn  on  a 
particular  fund. 

III.  But  it  is  said  that  "an  order  requesting  the  drawee 
to  pay  out  of  funds  which  the  drawee  is  authorized  to  collect 
2.  EQxriTABLB  ^^  thc  drawcr,  is  not  an  assignment  of,  nor  docs 
ofpwScuiar  it  create  any  lien  upon,  such  funds."  Authorities 
constituting,  are  cited  in  favor  of  this  proposition.  But  we  do 
not  think  the  proposition  thus  broadly  stated  is  applicable  to 
the  facts  in  the  case  at  bar.  The  question,  of  course,  is,  whether 
the  bank  was  a  mere  collecting  agent,  or  whether,  as  between 
the  county  and  Hinkley  &  Norris,  it  did  not  have  the  abso- 
lute control  of  the  funds.  It  is  true,  the  bank  did  not  havo 
the  funds  in  its  actual  possession,  but  this  was  only  because 
the  county  refused  to  pay  it  over  because  of  the  King  or 
Sigler  complication. 

We  do  not  think  any  of  these  parties,  other  than  those  last 
named,  can  avail  themselves  of  this  circumstance. 

The  order  given  the  bank  on  the  county  was  absolute  in 
terms,  and  under  it  all  the  parties  had  acted.  If  the  county 
had  paid  the  money,  when  demanded,  to  the  bank,  all  liabil- 
ity on  its  part  would  have  been  at  an  end,  as  against  all  the 
parties  to  this  action,  except  King  or  Sigler.  The  appealing 
creditors  would  have  no  right  to  complain.  Under  the  order, 
the  bank  had  the  absolute  right  to  receive  and  collect  this 
fund.     It  had  a  beneficial  interest  in  so  doing  to  the  extent, 
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at  least,  of  its  advances.  We  presume  it  will  not  be  claimed 
that  the  order  did  not  have  the  effect  to  create  an  equitable 
assignment  of  the  fund  to  the  extent  of  the  advances  made 
by  the  bank.  The  bank,  under  the  order,  controlled  the 
whole  fund,  and  had  the  right  to  receive  it  all  as  security  for 
the  advances  made.  But  it  may  be  said,  and  it  is  undoubt- 
edly true,  that,  as  between  Hinkley  &  Norris  and  the  bank,  the 
former  had  the  power  to  control  the  disposition  of  so  much 
of  the  fund  as  was  not  required  to  pay  the  advances.  This 
the}^  undertook  to  do,  and,  with  the  consent  of  the  bank,  did, 
when  the  checks  were  drawn  on  the  fund.  By  the  bank, 
Hinkley  &  Norris  and  the  check  holders,  the  fund  should  be 
regarded  as  being  in  the  possession  and  cx)ntrol  of  the  bank. 
Equity  should  regard  that  as  done  which  the  parties  intended 
to  accomplish  by  what  they  did. 

But,  as  we  have  said,  the  order  in  favor  of  the  bank  un- 
doubtedly was  sufficient  to  create  an  equitable  assignment  of 
the  whole  fund  as  security  for  advances,  and,  to  the  extent  of 
the  latter,  it  was  clearly  irrevocable,  because  the  county  and 
all'parties  had  notice  of  and  acted  under  it.  This  is  so,  al- 
though the  bank  was  not  in  possession  of  the  fund,  and,  in 
one  sense,  was  a  mere  collecting  agent  for  Hinkley  &  Norris. 
The  checks  were  orders  on  the  bank  to  pay  the  payees  a  por- 
tion of  the  fund,  the  whole  of  which  as  against  all  the  world, 
except  Hinkley  &  Norris,  it  had  the  right  and  power  to  con- 
trol. The  bank,  after  the  checks  were  given,  was  something 
more  than  a  mere  collecting  agent  for  Hinkley  &  Norris,  the 
drawers  of  the  checks.  In  a  sense  it  was  not  the  agent  of 
the  drawers  of  the  checks,  but  the  agent  of  the  payees  to  col- 
lect such  fund  for  them.  The  checks  amounted  to  an  irrevo- 
cable assignment  of  so  mucli  of  the  fund  as  was  required  to 
pay  them.  That  is  to  say,  the  assignment  was  irrevocable, 
unless  the  bank  and  the  check-holders  consented  that  it  should 
be  otherwise. 

It  is  said,  Hinkley  &  Norris  had  the  right  to  pay  the  check- 
holders  with  other  money,  and  that  they  would  then  have  the 
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power  to  dispose  of  this  fund,  and,  because  of  this  power,  it 
is  said,  no  equitable  assignment  was  created,  for  the  reason 
that  the  assignee  must  have  the  power  of  absohite  and  un- 
conditional control. 

But  suppose  one  of  the  check-holders  should  refuse  to 
i^eceive  payment  of  his  debt  when  tendered  by  Hinkley 
&  Norris,  could  he  be  compelled  to  do  so?  We  incline  to 
think  not.  He  certainly  could  transfer  his  interest  in  the 
fund  to  another,  who  would  thereby  become  vested  with  his 
rights. 

He  could  do  this  without  the  consent  of  Hinkley  &  Norris, 
and,  as  we  think,  against  their  protest.  There  can  be  no 
other  or  greater  power  of  control  than  this.  An  absolute 
owner  can  do  no  more. 

No  particular  form  of  words  is  required  to  create  an  equi 
table  assignment  of  a  fund.     Any  thing  which  evinces  an 
intent  to  do  so  is  sufficient.     Moore  v.  Lowrey^  before  cited, 
and  McWilliama  v,  Webby  32  Iowa,  577;  First  National 
Bank  of  Canton  v.  D.  <&  S.  W.  li.  B.  Co.,  52  Id.,  378. 

It  is  farther  urged  that  the  checks  were  not  accepted  by 
the  county  or  the  bank.  But  we  think  notice  was  all  that 
was  required,  and  that  it  is  immaterial  whether  the  county 
had  notice  or  not,  because,  as  between  these  parties,  the  bank 
was  the  equitable  custodian  of  the  fund,  and,  as  such,  did  ac- 
cept and  bind  itself  to  pay  the  checks  in  the  order  of  presenta- 
tion out  of  and  to  the  extent  of  the  fund. 

It  is,  perhaps,  incidentally  claimed,  but  not,  we  think,  stren- 
uously insisted  by  couosel,  that  there  cannot  be  an  equitable 

3. ;  of      assignment  of  a  part  of  a  fund  under  any  and  all 

Emd^  iK)w  circumstances.  It  may  be  that  the  custodian  of 
will  of  custo-  the  fund  would  not  be  bound  to  accept  an  order 
drawn  on  him  for  a  part  of  such  fund.  But  wc 
think  such  an  assignment  should  and  would  be  upheld  in 
equity.  Upon  principle,  it  seems  to  us  this  must  be  so,  and 
we  think  the  weight  of  authority  is  in  favor  of  such  proposi- 
tion.    We  do  not  deem  it  necessary  to  cite  or  comment  on 
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the  authorities,  but  see  Exchange  Bank  v.  McLoon^  73  Me., 
498,  and  the  authorities  there  cited. 

In  the  case  at  bar,  the  bank  not  only  had  notice  of  the  par- 
tial appropriation  or  assignment,  but  consented  thereto,  and 
promised  to  pay.     Clearly,  we  think,  this  was  sufficient. 

IV.  Burnett  &  Co.,  on  January  18,  1883,  caused  attach- 
ments to  issue  against  Hinkley  &  Norris,  and  garnished  the 
county  and  bank.  Afterward,  Hinkley  &  Norris  assigned  the 
fund  in  question  to  the  appealing  creditors^  represented  by 
Poor  &  Baldwin.  As  to  a  portion  of  the  claim  of  Burnett 
&  Co.,  the  court  held  that  they  were  check-holders,  and  that, 
as  to  another  portion,  they  obtained  no  lien  on  the  fund  by 
reason  of  the  attachment  and  garnishment  proceeding.  From 
this  last  ruling  Burnett  &  Co.  appeal. 

If  in  this  respect  the  court  erred,  then  Burnett  &  Co.  have 
priority  over  the  appealing  creditors. 

To  the  cross-petition  of  Burnett  &  Co.,  setting  up  a  lien  or 

claim  under  the  attachment  and  garnishment,  the  county  an- 

4.  oARNiBH-     sw^r^j  claiming  that  under  the  statute  it  was  ex- 

countvex-      empt  from  garnishment.     Code,  §  2976;  Jinks 

wafve^rex-  "^^  Osceola  Tf.y  45  Iowa,  554.     It  is,  however, 

emp  on.         insisted  that  the  county  waived  such  exemption 

by  bringing  this  action  and  making  Burnett  &  Co.  parties, 

and  calling  on  them  to  assert  any  claim  they  had.     This  we 

regard  as  doubtful. 

The  question,  however,  remains  as  to  whether  Burnett  & 
Co.  obtained  any  lien  on  the  fund  in  controversy  under  the 

^ .  ^j     garnishment  against  the  bank.    One  thing  is  cer- 

tSybutriot  **^^ — either  the  county  or  the  bank  had  the  cus- 
in  possession,  ^j^  ^^  control  of  the  fund.  We  have  hereto- 
fore said  that  in  our  opinion  the  bank  was  the  equitable  cus- 
todian thereof,  although  it  was  not  in  its  actual  possession. 
It  therefore  follows  that  any  right  or  lien  which  attached  to 
such  fund  should  be  protected  in  a  court  of  equity. 

When  the  bank  was  garnished,  the  order  given  the  bank  to 
i-eceive  the  money  from  the  county  had  not  been  revoked  by 
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Hinkley  &  Norris.  The  bank,  therefore,  had  the  right  to  the 
actual  cufltodj  of  the  fund,  and  we  think  Burnett  &  Co.  ob- 
tained a  lien  on  the  fund  in  equity  by  the  garnishee  proceed- 
ing against  the  bank.  The  court,  we  think,  erred  in  holding 
that  any  portion  of  the  claim  of  Burnett  &  Co.  was  junior  to 
that  of  the  appealing  creditorft. 

V.  All  the  other  defendants  combine  in  resisting  the  claim 
of  Sigler,  or,  at  least,  they  claim  that  their  right  to  the  fund 
6.  coNTBACT    is  pHor  aud  superior  to  his.     In  order  to  deter- 

for  erecting  ...  t  i  i . . .        i  /.     . 

courthouse:    mine  this  question,  some  additional  tacts  must  be 

distribution  '- 

of  final  pay-    stated.     Hinkley  &  Norris  and  Kina:  were  bid- 

ment  among  •'  o 

claimants.  j^j.^  fpjp  {[^  court  house,  and,  as  we  understand, 
neither  of  their  iirst  bids  was  accepted.  We  believe,  how- 
ever, that  King's  was  the  lowest.  Hinkley  &  Norris  obtained 
leave  to  put  in  an  additional  bid.  Before  doing  so,  they  con- 
suited  with  King,  and  it  is  pleaded  that  a  corrupt  bargain 
was  made  between  them,  by  which  King  was  not  to  bid,  and 
that  Hinkley  &  Norris  were  to  divide  the  profits  with  or  pay 
him  a  sum  of  money  in  consideration  that  he  did  not  bid 
again.  We  do  not  think  it  has  been  established  that  such  u 
bargain  was  entered  into. 

After  the  contract  was  awarded  to  Hinkley  &  Norris,  the 
county  insisted  that  it  must  have  an  "  Iowa  bond  "  from  them, 
conditioned  that  they  would  in  all  respects  perform  the  con- 
tract. Hinkley  &  Norris  applied  to  King  to  get  them  such 
a  bond,  and  they  agreed  to  otherwise  secure  him,  and,  for  his 
services  in  this  respect,  and  the  risk  taken.  King  claims  that 
Hinkley  &  Norris  agreed  to  give  him  $3,000.  King  fur- 
nished a  bond  which  was  satisfactory  to  the  county,  and  the 
following  agreement  was  entered  into  between  Hinkley  & 
Norris  and  King: 

"  This  agreemenf,  made  this  25th  day  of  April,  1879,  by 
and  between  O.  J.  King,  of  Corning,  Iowa,  and  Hinkley  & 
Norris,  of  Indianapolis,  Ind.,  witnesseth:  That  the  parties 
hereto,  having  by  their  mutual  efi'orts  secured  the  contract  for 
the  building  of  the  Des  Moines  county  court  house,  do  hereby 
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agree  that  the  said  O.  J.  King  is  to  procure,  by  himself  or 
friends,  a  good  and  sufficient  bond,  to  be  approved  by  the  su- 
l)ervi8ors  of  said  county,  and  is  in  turn  to  receive  from  said 
Hinkley  &  Norris  an  indemnifying  bond  to  be  satisfactory  to 
him.  That  said  Hinkley  &  JJ orris  are  to  take  upon  them- 
selves the  carrying  out  of  said  contract,  and  to  give  to  said 
King  three  orders,  of  even  date  herewith,  for  one  thousand  dol- 
lars each,  payable  as  named  in  said  orders,  and  all  of  the  bal- 
ance of  any  profits  to  be  derived  from  such  contract  are  to 
belong  to  Hinkley  &  Norris." 

In  pursuance  of  this  agreement,  or  a  prior  understanding, 
Hinkley  &  Norris  drew  three  orders  on  the  county  for  $1,000 
each,  payable  to  King.  The  orders  were  subsequently  taken 
up,  and  are  not  before  us.  But  it  sufficiently  appears  that 
they  were  to  be  paid  as  the  work  progressed: — that  is,  it  was 
expressed  on  the  face  of  the  orders  that  they  were  to  be  paid 
before  the  completion  of  the  court  house. 

Hinkley  testifies  that  King  was  to  be  paid  out  of  the  prof- 
its, and  that  the  orders  were  given  under  the  belief  that 
$3,000  would  be  one-third  of  the  profits.  This  King  denies; 
but  he  admits  that  there  was  some  talk  about  profits.  Shortly 
afterwards,  another  contract  was  made  between  King  and 
Hinkley  &  Norris,  whereby  it  was  agreed  that,  in  case  of  the 
death  or  disability  of  Hinkley,  "so  that  he  was  unable  to 
carry  on  said  work,"  King  had  the  right  to  complete  the  same, 
and  to  collect  of  the  county  for  that  purpose  a  sufficient 
amount  of  the  money  agreed  to  be  paid,  and  the  residue,  if 
anything,  was  to  be  paid  to  Hinkley  &  Norris,  or  their  rep- 
resentatives. 

Afterward,  and  in  November,  1880,  King  surrendered  the 
three  orders  for  $1,000  each,  in  consideration  of  the  pay- 
ment to  him  by  Hinkley  &  Norris  of  $50',  and  the  following 
order  given  by  them  on  the  county: 

"To  the  County  of  Des  Moines:  Please  pay  tq  the  order  of 
J.  O.  King,  upon  the  completion  of  the  new  court  house  now 
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being  built  by  us  for  Des  Moines  county,  the  sum  of  $2,750, 
out  of  any  money  that  may  be  due  us  on  final  settlement. 

"  HiNKLBY  &  NOBBIS." 

This  order  was  accepted  by  the  board  of  supervisors,  and 
IS  the  same  order  under  which  Sigler  claims.  It  is  not  claimed 
that  Sigler^s  rights  are  any  better  than  King's.  Upon  this 
order  Siller  brought  the  action  at  law  against  the  county,  and 
set  up  his  rights  in  the  equitable  action.  He  claims  that  he 
should  be  paid  in  full  out  of  the  fund  in  controversy  before 
the  other  defendants,  who,  however,  insist  that  this  cannot  be, 
because  King  was  to  be  paid  out  of  the  profits,  and  that, 
before  there  could  be  any  profits,  all  persons  who  furnished 
material  for  the  court  house  must  be  first  paid. 

But  for  the  fact  that  the  three  orders  were  to  be  paid  as 
the  work  progressed,  and,  therefore,  before  it  could  be  cer- 
tainly known  that  thefe  would  be  any  profits,  the  preponder- 
ance of  the  evidence,  we  think,  as  to  this  matter,  is  with  the 
defendant  material-men. 

The  written  contract,  above  set  out  in  full,  clearly,  we  think, 
so  indicates,  and  therefore  confirms  the  evidence  of  Hinkley. 
Nor  do  we  think  the  fact  that  the  orders  were  made  payable 
prior  to  the  completion  of  the  building  is  a  controlling  cir- 
cumstance; because,  as  we  suppose,  the  parties  estimated  that 
the  foundation,  for  instance,  would  cost  a  certain  amount,  and 
that  there  would  be  so  much  profit  in  building  it;  and  again, 
so  much  when  the  building  was  erected,  and  another  portion 
when  the  house  was  completed. 

There  is  evidence  tending  to  show  that  the  orders  were 
made  payable  at  periods  corresponding  to  the  foregoing 
theory.  But  there  is  evidence  tending  to  show  that  one  of 
the  orders  was  payable  in  six  months,  and  without  reference 
to  how  much  of  the  building  was  then  done. 

It  is  difficult  to  believe  that  Hinkley  &  Norris  would  agree 
to  pay  King  $3,000,  if  there  were  no  profits.  If  the  orders 
were  to  be  paid  absolutely  and  at  stated  periods,  without  re- 
ference to  profits,  it  is  difficult  to  understand  why  Kinc^  sur- 
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rendered  the  orders,  and  took  another  for  a  less  amount,  at  a 
time  when,  as  Hinklej  testified,  it  had  become  apparent  tliat 
there  would  be  no  profits.  The  last  order  was  to  be  paid  out 
of  any  money  due  Ilinkley  &  Norris  on  final  settlement.  If 
nothing  was  due  from  the  county,  it  is  clear  there  could  be 
nothing  paid.  But,  it  is  said,  there  was  due  on  «uch  settle- 
ment more  than  sufficient  to  pay  the  order.  Conceding  this 
to  be  80,  it  is  replied  that  the  parties  clearly  contemplated 
that  the  court  house  was  to  be  completed  in  accx>rdance  with 
the  contract  before  anything  could  be  paid,  and  that,  to  do  this, 
material  must  be  purchased,  either  for  cash  or  on  credit,  and 
that  it  cannot  and  should  not  be  presumed  that  the  parties 
intended,  if  material  was  purchased  on  credit,  that  King 
should  be  paid  before  the  material-men;  that,  in  view  of  all 
the  circumstances,  the  parties  contemplated  that  the  house 
should  be  completed  and  paid  for  by  tbe  contractor,  and  that, 
if  there  was  more  money  than  sufficient  to  do  this,  then  King 
should  be  paid  before  Hinkley  &  Norris  were  entitled  to 
anything. 

We  are  forced  to  the  conclusion  that  tliis  is  the  only  proper 
construction  that  can  be  given  to  the  order,  in  view  of  all  the 
circumstances. 

The  money  is  due  Hinkley  &  Norris  from  the  county  only 
because  of  the  fact  that  a  material-man  cannot  establish  a 
mechanics'  lien  against  a  public  building.  But,  as  to  King,  it  is 
inequitable  that  he  should  be  paid  before  such  persons,  and 
we  are  satisfied  that  it  was  never  contemplated  that  he 
should  be. 

VI.     After  the  last  order  had  been  given  to  King,  certain 

extra  work  was  contracted  for  and  done  by  Hinkley  &  Norris. 

In  January,  1882,  the  amount  due  for  such  extra 

TETS  BAliTB 

work  was  adjusted,  and  the  sum  of  (650  was 
agreed  upon  as  due.  This  amount  was  paid  Hinkley  &  Nor- 
ris by  the  county,  and  Sigler  claims  that  he  is  entitled  to 
judgment  against  the  county  for  the  amount  above  stated, 
because  it  was  money  due  on  final  settlement,  and,  therefore, 
due  him  under  the  terras  of  the  order. 
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As  no  extra  work  Lad  been  done  or  contracted  for  when  the 
order  was  given,  the  only  final  settlement  contemplated  by  the 
parties  was  the  final  settlement  of  the  then  existing  contract, 
and,  when  such  settlement  was  made,  the  county  was  directed 
to  pay  the  amount  found  due,  to  the  extent  of  the  order  of 
King. 

Hinkley  &  Norris  never  intended  that  King  should  receive 
any  part  of  the  money  due  for  extra  work,  and  the  county 
never  was  directed  to  pay  him  any  part  or  portion  of  said 
money.  It  cannot  be  presumed  from  the  terms  or  words  of 
the  order  that  the  county  was  directed  to  pay  money  to  King 
on  account  of  a  contract  which  had  no  existence  when  the 
order  was  given.  The  order  must  be  limited  to  the  contract 
in  force  at  the  time  it  was  given.  None  other  was  contem- 
plated by  the  parties. 

The  decree  of  the  circuit  court  is  aflirmed,  except  as  to  the 
costs. 

Modified  and  affirmed. 


husband  had  a  written  lease  lor  certain  land  is  best  proved  by  the  pro- 
duction of  the  lease  itself,  and  the  admission  of  oral  testimony  to  prove 
that  fact,  without  laying  a  foundation  therefor,  was  error. 

of  C0N6IDBBATI0N :  MATERiALiTT.    Where  defendant  claimed 


to  be  the  owner  of  property  which  formerly  belonged  to  plaintiff's  hus- 
band, evidence  of  consideration  passing  from  defendant  to.  plaintiff's 
husband  was  material,  and  should  have  been  admitted. 

4.  :  cross-examination.    Where  plaintiff  testified  that  she  owned 

certain  land,  it  was  proper,  on  cross-examination,  for  the  purpose  of  test- 
ing the  accoracy  and  truthfulness  of  her  statements,  to  require  her  to 
state  how  she  became  -such  owner. 


I  89    200 

Wallace  v.  Wallace.  02  ml 

dl42    14! 

1.  Eridenoe :  admission  of:  error  without  prejudice.  Error  in  ad- 
mitting evidence  to  establish  a  fact  fully  established  by  other  evidence 
can  work  no  prejudice,  and  is  no  ground  for  reversal. 

THE  BEST  MUST  BE  PRODUCED.    The  fact  that  plaintiff  *8 
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5.  :  POSSESSION  AS  EYiDBNCB  OF  OWRBBSBIP.  One  who  has  possession 

of  personal  property  is  prima  facie  the  owner  thereof,  and  he  who  seeks 
to  establish  ownership  in  another  than  the  one  in  possession,  has  the 
burden  of  proof. 

Appeal  from  Howard  Circuit  Court. 

Saturday,  Decehbeb  15. 

Action  of  eeplevin.  There  was  a  judgment  upon  a  vei-dict 
for  plaintiff.  Defendant  appeals.  The  facts  involved  in  the 
questions  ruled  by  the  court  are  stated  in  the  opinion. 

McCa/rty  &  McCooJc^  for  appellant. 

Heed  ds  Marshy  for  appellee. 

Beck,  J. — I.  The  plaintiff  claims  the  property  involved  in 

this  suit  as  the  widow  of  Henry  Wallace,  on  the  ground  that 

it  was  exempt  from  execution,  and  by  the  law 

error'w?iLout  ^^  ®®^  apart  as  her  property.     Defendant  claims 

prejudice.       ^j^^^  j^^  jg  ^jj^  lawful   owner   of  the  property. 

A  copy  from  the  records  of  a  county  in  Wisconsin,  show- 
ing plaintiff's  marriage  to  Henry  Wallace,  was  admitted  in 
evidence,  against  defendant's  objection  that  it  was  not  suf- 
ficiently authenticated.  The  objection  is  renewed  in  this  court. 
We  waive  the  questions  discussed  under  this  point,  for  the 
reason  that  the  marriage  of  the  parties  was  mfficiently  shown 
by  reason  of  their  cohabitation,  the  husband's  recognition  of 
the  plaintiff  as  his  wife,  and  his  admissions  of  that  relation. 
If  the  record  was  not  sufficiently  authenticated,  its  admission 
was  without  prejudice. 

II.  The  property  in  question  consists  of  farming  utensils 

2.  — : :  and  stock  used  by  farmers.     It  was  kept  upon  a 

be  produced,  farm  where  Henry  Wallace  died,  and  which  be- 
longed to  defendant.  Plaintiff  was  permitted  to  prove  by  her 
oral  testimony  that  her  husband  held  a  life  lease  of  the  farm, 
which  was  in  writing.  To  this  evidence  defendant  objected, 
on  the  ground  that  the  lease  itself  was  the  best  evidence,  and 
parol  proof  of  its  contents  was   inadmissible.     The  obiec 
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tion  was  well  taken,  and  should  have  been  sustained.  The 
evidence  in  regard  to  the  lease  was  important  in  tending  to 
establish  plaintiff's  title  to  the  property.  If  he  had  no  lease, 
it  would  be  a  circumstance  in  favor  of  defendant,  as  the  prop- 
erty was  used  upon  the  farm,  and,  if  defendant  was  cultivat- 
ing it,  a  presumption  would  arise  that  he  used  his  own  uten- 
sils and  stock;  so,  if  plaintiff's  hushand  was  farming  the 
land,  there-  would  arise  a  presumption  that  he  owned  the 
property  used  by  him  for  that  purpose.  These  presumptions, 
though  slight,  would  doubtless  have  some  effect  with  the  jury. 
The  court,  therefore,  erred  in  not  requiring  the  introduction  of 
the  written  lease. 

III.  The  court  rejected  evidence  offered  by  defendant  tend- 
ing  to  show  that  he  had  assumed  debts  owing  by 

materiality  Henry  Wallace.  The  evidence  was  competent  in 
®^*  order  to  establish  a  consideration  for  the  transfei 

of  the  property  from  the  deceased  to  defendant,  and  should 
have  been  admitted.  In  one  instance^  defendant  proposed  to 
testify  to  declarations  and  directions  made  by  the  deceased 
in  regard  to  the  defendant's  paying  one  Bigby.  Both  defend- 
ant and  Bigby  were  present  at  the  time.  The  objection  to 
the  evidence  was  on  the  ground  alone  of  immateriality.  It 
was  surely  material  in  order  to  show  the  true  extent  and 
character  of  the  transactions  between  defendant  and  the  de- 
ceased. 

IV.  The  plaintiff  testified  that  her  husband  cultivated 
some  land  belonging  to  her.  She  was  interrogated  on  cross- 
^  .  ^y^gg_  examination  as  to  how  she  acquired  the  land,  and 

examination.  ^^  objection  to  the  evidence  was  sustained  on  the 
ground  of  immateriality.  We  think  it  should  have  been  an- 
swered. Plaintiff  alleged  ownership  of  the  land.  The  ac- 
curacy and  truthfulness  of  her  statements  the  defendant  had 
a  right  to  test  by-  requiring  her  to  explain  how  she  became 
the  owner.  For  this,  if  for  no  other  reason,  she  should  have 
been  required  to  answer  the  question. 

V.  The  defendant  requested  certain  instructions  to  the  ef- 
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feet  that  possession  of  the  property  at  the  time  of  the  death 

g  .  of  Henry  Wallace,  if  the  jury  so  found,  prima 

d^ce"o?own- y^^  invested  defendant  with  the  title,  and  cast 
erahip.  ^.jjg  burden  upon  plaintiff  to  show  title  in  her 

husband  when  he  died.  Instructions  reflecting  these  familiar 
rules  of  the  law  ought  to  have  been  given.  Other  questions 
discussed  by  counsel,  as  they  may  not  arise  again  on  the  re- 
trial of  the  case,  need  not  be  considered.  For  the  errors 
pointed  out  the  judgment  in  the  circuit  court  is 

Reversed. 


Eersuman,  Adm'b,  v.  Sweula. 

1.  Praotice  in  Supreme  Court:  review  of  equity  case  upon  er- 

KG  us.  Whero  upon  the  trial  of  an  equity  case  the  court  errs  in  over- 
ruling a  motion  to  suppress  a  deposition  taken  without  authority  of  law, 
and»  upon  an  appeal  of  the  cause  to  this  court,  such  ruling  is  assigned  as 
error,  this  court  cannot,  on  account  of  the  condition  of  the  evidence, 
tiy  the  cause  de  novo  upon  its  merits,  but  will  review  it  upon  the  error 
assigned,  and  remand  it  to  the  court  below. 

2.  Praotloe  upon  Prooedendo :  duty  op  court.    Where  an  appeal  is 

taken  in  an  equity  case,  and  it  is  reviewed  upon  errors,  and  remanded 
to  the  court  below  on  account  of  error  in  admitting  a  deposition  on  the 
part  of  plamtiff  taken  without  authority  of  law,  the  court  below,  upon 
procedendo,  can  neither  dismiss  the  cause  nor  render  a  decree  for  de- 
fendant, but  must  try  the  ease  anew  upon  its  merits,  correcting  the 
errors  pointed  out  in  the  decision  of  this  court. 

3.  Praotioe  in  Supreme  Court:  rulings  not  appealed  prom  not 

considered.  Errors  in  rulings  not  appealed  from  cannot  be  consider- 
ed in  this  court. 

Appeal  from  Chicka9aw  Circuit  Court. 

Saturday,  December  15. 

Action  in  ohanoert.     The  appeal  in  this  case  was  taken 
by  defendant  from  the  order  of  the  circuit  court  overruling 
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his  motion  to  enter  a  decree  upon  a  procedendo  issued  by 
tliis  court.  The  facts  of  the  case  upon  which  the  decision  is 
based  appear  in  the  opinion. 

Brown  and  Portrnan,  for  appellant. 

A,  C.  Boylauy  for  appellee. 

Beck,  J. — I.  Upon  a  former  appeal  by  defendant  in  this 
case,  the  judgment  of  the  circuit  court  was  reversed,  and  the 
cause  was  thereupon  remanded  to  the  court  below.  See  59 
Iowa,  93.  Upon  the  filing  of  a  procedendo  in  the  circuit 
court,  the  defendant  moved  that  a  decree  be  entered  in  his 
favor.  The  motion  was  overruled,  and  from  this  decision 
defendant  appeals. 

II.  Upon  the  former  appeal  the  decree,  which  was  against 
defendant,  was  reversed,  on  the  ground  that  the  circuit  court 
erred  in  overruling  a  motion  to  suppress  certain  depositions. 
This  decision  was  to  the  effect  that  the  depositions  were  taken 
without  authority  of  law,  and,  for  that  reason,  were  not 
competent  to  be  read  in  evidence.  Of  course,  as  the  deposi- 
tions were  not  admissible  as  evidence  in  the  circuit  court, 
they  were  not  competent  evidence  in  this  court.  The  evi- 
dence embodied  in  them  was  not  considered.  The  cause  was 
not  tried  de  novo  on  its  merits,  but  was  remanded  for  further 
proceedings  in  the  court  below.  The  reason  that  it  was  not 
tried  here  on  its  merits  was  that  the  evidence  for  the  plaintiff 
was  not  in  a  form  to  be  lawfully  admitted.  As  the  cause  was 
not  triable  de  novOj  it  was  competent  for  the  court  to  review 
it  upon  errors  assigned.  Cross  v.  The  B,  <&  S.  W.  Ji^y  Co., 
51  Iowa,  683.  Upon  discovering  that  errors  had  been  com- 
mitted, by  reason  of  which  the  cause  could  not  be  tried  upon 
its  merits,  it  was  the  duty  of  this  court  to  remand  the  cause 
to  the  end  that  the  decision  of  the  court  below  should  be  cor 
rected.  It  was  neither  proper  to  dismiss  plaintiff's  action, 
nor  to  render  a  decree  for  defendant.  In  case  either  had 
been  done,  justice  would  have  been  defeated  by  a  decision 
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without  a  trial  in  which  the  real  merits  of  the  controversy 
were  brought  before  the  court  for  decision.  For  the  same 
reason,  when  the  cause  was  remanded,  the  court  below  could 
neither  dismiss  it  nor  render  a  decree  for  defendant,  but  was 
required,  to  try  it  anew,  correcting  the  error3  pointed  out  in 
the  decision  of  this  court.  Jordan  v.  Winser  (&  Snyder^ 
48  Iowa,  180;  Sweety  Fx'r.jV,  Brown  et  al,  CI  Id.,  669. 
The  circuit  court  rightly  overruled  defendant's  motion  for  a 
decree  in  his  favor. 

III.  The  plaintiff  asked  for  time  to  file  affidavits  to  show 
that  no  appeal  had  been  taken  in  the  case,  etc.  This  appli- 
cation was  refused,  and  the  cause  was  continued  and  set  down 
for  trial  upon  deposition.  As  plaintiff  did  not  appeal,  and 
defendant  does  not  complain  of  these  rulings,  we  cannot  re- 
view them.  It  may  be  remarked  that,  as  the  cause  was  con- 
tinued, plaintiff  had  what  he  asked  for — time  to  file  affidavits. 
And  the  court,  in  setting  the  cause  down  for  trial  on  deposi- 
tions, acted  under  authority  of  the  statute.  Code,  §  2742. 
The  decision  of  the  circuit  court  is 

Affirmed. 


Peters  v.  Ham  &  Co. 


1.  Mortgage:  mistake  in dbsription:  record  notice  to  subsequent 
MORTGAOBB.  Where  the  property  intended  to  be  mortgaged  was  in 
*'Zollar'8  addition,'*  but  by  mistake  it  was  described  aa  being  in  ''Zulaufs 
addition" — there  being  additions  of  both  names  to  the  city  in  question — 
and  the  index  in  the  recorder's  office  showed  the  mortgaged  property  as  be 
ing  in  Zolaufs  addition,  but  referred  to  the  complete  record  for  a  fuller 
description,  held  that  a  subsequent  mortgagee  was  bound  only  by  what 
appeared  upon  the  index,  and  that  he  was  not  charged  with  constructive 
notice  that  the  property  was  in  fact  in  **Zollar'8  addition,''  though  he 
might  have  suspected  as  much,  had  he  examined  the  complete  record. 
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2.  :  :  SUBSEQUENT  MOETGAGBB  WITH  ACTUAL  notice:  PRIOR- 
ITY OP  LIEN.  Where  one,  intending  to  mortgage  to  plaintiff  certain 
property,  by  mistake  erroneously  described  the  property,  but  the  mort- 
gage was  recorded  as  made,  and  afterwards,  upon  discovering  the  mis- 
take, be  made  another  mortgage  to  plaintiff  to  secure  the  same  indebt- 
edness, correctly  describing  the  property,  and  on  the  date  of  the  Insa 
mortgage  he  also  made  a  mortgage  to  defendants  upon  the  same  property, 
defendants  having  actual  notice  at  the  time  of  plaintiff  *s  prior  mortgage 
and  the  mistake  therein,  Jield  that,  as  against  defendants,  the  lien  of 
plaintiff 's  corrected  mortgage  related  back  to  the  date  of  his  first  mort- 
gage, and  was  superior  to  the  lien  of  defendants'  mortgage,  notwithstand- 
ing defendant's  mortgage  was  filed  for  record  before  plaintiff's  corrected 
mortgage.  Da^  v.  Qrifflth,  15  Iowa,  104,  and  Cobb  v.  Chase,  54  Id.,  253, 
distinguished. 

Appeal  from  Wapello  Circuit  Court. 
Fbiday,  January  25. 

Action  in  equity  to  foreclose  a  mortgage. 

In  April,  1873,  C.  C.  Peters  executed  a  mortgage  to  the 
plaintiff  on  "Lot  eight  of  Zulauf's  sub-di vision  to  the  city 
of  Ottumwa,  said  lot  being  situated  at  the  corner  of  Front 
and  McLean  streets  in  said  city."  In  March,  1874,  "to  cor- 
rect an  error"  in  the  foregoing,  the  mortgagor  executed  an- 
other mortgage  to  the  plaintiff,  which  states  that  the  descrip- 
tion which  reads,  lot  8,  "Zulauf's  sub-division,"  should  read 
"ZoUar's  addition  to  Ottumwa."  On  the  same  day,  Peters  exe- 
cuted a  mortgage  on  the  property  described  in  the  last  or  cor- 
rected mortgage  to  the  defendants.  This  mortgage  was  first 
filed  for  record,  but  the  plaintiff  claims  that  the  defendants 
had  express  notice  of  the  mortgages  executed  to  him.  The 
relief  asked  was  that  defendants'  mortgage  be  declared  to  be 
junior  to  the  lieu  of  the  plaintiff.  The  court  found  for  the 
defendants,  and  decreed  that  their  mortgage  constituted  the 
first  lien.     The  plaintiff  appeals. 

W.  H.  C.  Jaquea  and  M.  J.  WilliainSy  for  appellant. 

Moore  <&  Steck^  and  S.  W,  Simmons^  for  appellee. 

Vol.  LXII— 42 
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Seevers,  J. — I.  At  the  time  the  mortgages  were  execu- 
ted, there  was  an  addition  to  Ottumwa  known  as  Zulauf  s  sub- 
,  ^  ^  division  of  out  lot  10,  and  there  is  a  lot  8  in  that 
riescripUon:  addition.  It  is,  liowever,  claimed,  and  it  will  be 
toMi^equent  Conceded,  that  neither  Front  nor  McLean  street 
mortgagee,  j^  j^  Bnch  sub  division;  bnt  that  said  streets  are 
in  Zollar's  addition,  and  that  lot  8  in  said  addition  is  situated 
on  the  corner  of  said  streets. 

In  the  index  book  in  the  recorder's  office  the  property  in 
the  first  mortgage  was  described  as  follows:  "Lot  8  Zulauf 's 
sub-division,  Ottumwa,  See.  R."  It  is  insisted  that  thedefi^nd- 
ants  were  charged  witli  constructive  notice  of  the  mortgage 
executed  in  1873.  But  we  think  this  cannot  be  so.  The 
property  was  situated  in  Zollar's  addition.  Now,  no  one  would 
^suppose,  when  looking  up  the  title  to  property  in  that  addi- 
tion, that  the  entry  in  the  index  book  had  any  reference  to 
property  in  any  addition  except  that  of  Zulauf. 

But  it  is  said  that  the  mortgage  described  the  property  as 
being  situated  on  the  corner  of  Front  and  McLean  streets, 
and  that  the  defendants  were  charged  with  notice  of  this  fact. 
But  why?  The  index  book  made  no  reference  to  streets  or 
where  the  property  was  situated,  other  than  that  it  was  lot  8 
in  Zulauf 's  sub-division. 

It  will  be  conceded  that  the  letter  "R'*  referred  to  the 
mortgage  as  recorded;  but,  applying  what  was  said  in  Breed 
V,  Conley^  14  Iowa,  269,  to  the  case  at  bar,  the  searcher  for 
encumbrances  would  have  no  occasion  to  examine  the  record, 
Vv^hen  the  index  book  shows  the  property  to  be  in  Zulauf 's  sub- 
division. It  is  possible  that  the  defendants  would  be  charged 
with  notice  that  the  record  contained  a  more  full  description 
of  the  property  than  that  stated  in  the  index  book.  But 
clearly,  we  think,  the  defendants  cannot  be  charged  with  no- 
tice that  the  property  mortgaged  was  in  Zollar's  addition,  or 
that  it  was  situated  at  the  corner  of  Front  and  McLean  streets. 

II.     The  evidence  satisfactorily  shows  that  C.  C.  Peters 
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borrowed  $500  of  the  plaintiff,  in  1873,  and  that  he  agreed 

to  execute  a  inorti?a«:e  to  the  latter  to  secure  the 
2, :  — :  ®  ® 

subsequent      money  60  borrowed,  but  no  specific  property  was 
not!ce?^prior-  ^g^'^ed  upon  whicii  should   be  mortgaged.      In 
ity  oi  lien.       pursuance  of  this  agreement,  the  mortgage  sought 
to  be  foreclosed,  and  executed  in  1873,  was  delivered  to  and 
accepted  by  the  plaintiff,  prior  to  the  execution  of  the  mort- 
gage under  whicli  the  defendants  claim.  We  are  satisfied  that  C. 
C.  Peters  intended  to  mortgage  the  property  in  ZoUar's  addi- 
tion, but  that  by  mistake  it  was  described  as  being  in  Zulauf 's 
addition.     The  plaintiff  acepted  such  mortgage  under  the  be- 
lief that  it  was  valid  as  security  for  the  money  loaned.     Nei- 
ther the  mortgagor  nor  mortgagee  had  knowledge  of  the  mis- 
take until  the  day  the  mortgage  to  the  defendant  was  executed. 
Now,  under  the  circumstances,  was  the  mortgage  between 
the  parties  theret6  void,  or  could  the  mistake  as  between  them 
have  been  corrected  and  the  mortgage  reformed  in  equity. 

That  this  could  readily  be  done,  if  the  mistake  was  a  mu- 
tual one,  will  perhaps  be  admitted.  But  it  is  contended  that, 
although  there  may  have  been  a  mistake  made  by  the  mort- 
gagor, this  is  not  true  as  to  the  mortgagee,  because  he  had  no 
knowledge  that  the  property  was  incorrectly  described,  nor 
had  he  contracted  that  any  particular  property  should  be 
mortgaged. 

No  sane  man,  however,  would  accept  a  mortgage  as  a  valid 
security,  which  contained  an  impossible  description  of  the 
property  intended  to  be  described  therein;  and  in  this  case 
the  mortgagee  had  the  right  to  believe  and  rely  on  the  fact 
that  the  property  intended  to  be  morts^aged  by  the  mortgagor 
was  correctly  described  in  the  mortgage.  He  had  the  right 
to  expect  at  least  this,  and  it  must  be  presumed  that  he  ac- 
cepted the  mortgage  under  such  belief.  Now,  as  the  prop- 
erty was  incorrectly  described  because  of  mistake,  the  mort- 
gagee accepted  the  mortgage  under  the  mistaken  belief  that 
the  property  was  coiTectly  described,  and,  as  between  him 
and  the  mortgagor,  such  mistake  in  equity  could  have  been 
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corrected.  This  being  so,  it  follows  that  tlie  plaintiff  is  en- 
titled to  the  same  relief  against  the  defendants,  it'  they  had 
express  notice  of  the  mortgage  and  mistake  prior  to  the  exe- 
cation  of  the  mortgage  under  which  they  claim.  We  have 
read  the  evidence  with  care,  and  unite  in  the  conclusion  that 
the  defendants  did  have  such  notice.  One  of  the  defendants, 
Henry,  so  testifies,  and  so  does  0.  C.  Peters.  Two  of  the  de- 
fendants testify  otherwise.  Without  stating  our  reasons,  we 
deem  it  sufficient  to  say  that  the  preponderance  of  the  evi- 
dence is  with  the  plaintiff. 

The  mortgagor,  C.  C.  Peters,  in  executing  the  mortgage 
correcting  the  mistake,  did  no  more  than  he  could  have  been 
compelled  to  do.  This  mortgage  was  delivered  to  and  ac- 
cepted by  the  plaintiff,  and  it  is  immaterial  whether  or  not 
this  was  done  prior  to  the  execution  of  the  defendants'  mort- 
gage. This  mortgage  correcting  the  mistake  relates  back  to, 
and  the  lien  of  the  plaintiff  dates  from,  the  time  the  first 
mortgage  was  executed.  This  case  is  distinguishable  from 
Day  V.  Griffith^  15  Iowa,  104,  and  Cohh  v.  Cluisey  54  Id.,  253, 
in  this:  The  only  question  in  those  cases  was  as  to  whether 
there  had  been  a  delivery  of  the  mortgages.  In  the  case  at 
bar,  there  is  no  such  question  as  to  the  mortgage  executed  in 
1873,  for  it  undoabtedly  was  delivered  long  prior  to  the  exe- 
cution of  the  defendants'  mortgage. 

We  are  of  the  opinion  that  the  circuit  court  erred  in  hold- 
ing that  the  mortgage  executed  to  the  defendants  was  entitled 
to  priority  over  the  lien  of  the  plaintiff's  mortgages.  The 
cause  will  be  remanded  with  directions  to  enter  a  decree  in 
accordance  with  this  opinion. 

Reversed. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  661 

Spoigin  T.  Adamson  et  al. 
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Bedemption:  from  hortoaob  foreclosure:  by  junior  lien- 
holder  NOT  MADE  A  PARTY.  A  junior  lien-holdcr  has  in  equity  a 
right  to  redeem  from  a  senior  mortgage  until  that  right  is  cut  off  by 
foreclosure,  and  it  is  not  affected  by  foreclosure  proceedings  to  which  ho 
is  not  made  a  party.  Such  equitable  right  to  redeem  is  not  taken  away 
or  abridged  by  the  statute  providing  for  redemption  after  foreclosure. 


: :  OP  HOMESTEAD  BY  JUDGMENT  CREDITOR.  A  mere  judg- 
ment creditor  has  no  lien  upon  the  debtor's  homestead,  and  he  has  no 
right  to  redeem  the  same  from  one  who  purchases  it  under  the  foreclosure 
of  a  senior  mortgage. 

;  TERMS  OF.  A  junior  incumbrancer,  in  making  redemption 


from  a  senior  mortgage,  is  required  to  pay  the  full  amount  of  the  mortgage 
debt,  even  though  he  seeks  to  redeem  but  a  part  of  the  mortgaged 
premises. 

Mortgage:,  payment  or  purchase  of:  merger:  redemption. 
Where  one  obtains  the  legal  title  to  land  under  the  foreclosure  of  a  mort- 
gage made  by  another,  and  he  afterwards  purchases  and  has  assigned  to 
him  a  junior  mortgage  made  by  the  same  mortgagor  upon  the  same 
land,  under  the  circumstances  revealed  in  this  case,  the  transaction  will 
not  be  regarded  as  a  payment  of  the  junior  mortgage,  and  a  judgment 
creditor  not  made  a  party  to  the  forecloseure  suit,  and  whose  judgment 
is  of  later  date  than  the  junior  mortgage  thus  purchased,  cannot  re- 
deem in  equity  from  such  purchaser,  without  paying  the  amount  of  the 
junior  as  well  as  of  the  senior  mortgage. 

Action  in  Equity :  parties  dependant.  All  the  persons  necessary 
to  the  full  and  final  determination  of  the  interests  involved  should  be 
made  parties  to  a  suit  in  equity;  but  the  rights  and  liabilities  of  such  as 
are  not  made  parties  cannot  be  adjudicated. 

Bedemption:  from  mortgage  foreclosure:  by  junior  incum- 
brancer NOT  MADE  A  PADTY :  TERMS  OF.  OhO  who  purchascs  real  es- 
tate under  the  foreclosure  of  a  mortgage,  to  which  a  junior  incumbrancer 
was  not  made  a  party,  holds  the  property  subject  to  redemption  by  such 
junior  encumbrancer,  and  must  account  for  the  rents  and  profits  of  the 
premises  while  enjoyed  by  him,  and  is  entitled  to  credit  for  improve- 
ments made  and  for  taxes  paid  upon  the  land. 

Appeal  from  Warren  Cireudt  Court. 

Tuesday,  January  29. 

Action  by  a  junior  incumbrancer  to  redeem  from  a  mort- 
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gage  which  had  been  foreclosed  without  making  the  incum- 
brancer a  party  to  the  foreclosure  proceeding.  The  relief 
sought  by  plaintiff  was  granted  by  the  decree  of  the  circuit 
court.  Defendant  and  an  intervenor  appeal.  The  facts  of  the 
case  appear  in  the  opinion. 

Creighton^  Hays  <&  Creighton  and  Henderson  db  Berry^ 
for  appellants. 

Todhunter  <&  Hartman^  for  appellee. 

Beck,  J. — I.  The  facts,  as  shown  by  the  evidence  and  the 
admissions  of  the  pleadings,  are  as  follows: 

1.  November  30,  1872,  Nathan  Adamson  and  his  wife, 
Amy  J.,  executed  a  mortgage  upon  the  S.  i,  S.  W.  ^,  Sec.  12, 
Twp.  75,  K.  22  W.  5  P.  M.,  to  W.  II.  Schooley,  upon  which  a 
decree  of  foreclosure  was  rendered,  March  C,  1877,  for  $354.60, 
and  the  laud  was  sold  thereon  in  separate  parcles  to  Ilugh  R. 
Creighton,  the  east  "forty,"  less  three  acres,  for  $300,  and 
the  west  *' forty,"  less  three  acres,  for  $87.50.  The  west 
"forty"  was  the  homestead  of  Nathan  Adamson  and  wife. 
The  sheriff's  certificates  issued  upon  the  sale  of  these  lands 
were  assigned  to  Joseph  Adamson,  and  two  deeds,  one  for 
each  "forty,"  were  executed  to  him  by  the  sheriff  May  4, 
1878. 

2.  Plaintiff*  in  this  case,  on  the  13th  day  of  January,  1877, 
recovered  two  judgments  against  Nathan  Adstmson  for  the 
aggregate  amount  of  $312.55,  upon  which  the  east  "forty" 
(less  three  acres)  was  sold,  and  a  deed  was  made  to  plaintiff 
therefor,  March  7,  1878. 

3.  Plaintiff  was  not  made  a  party  to  the  foreclosure  pro- 
ceedings of  the  Schooley  mortgage,  and  by  this  action  he 
seeks  to  redeem,  under  his  equity  of  redemption,  the  east 
"  forty,"  and  to  recover  the  rents  and  profits  of  the  land, 
which  has  been  in  possession  of  defendants,  and  asks  that  an 
accounting  be  had  therefor. 

4.  On  the  8th  day  of  December,  1873,  Nathan  Adamson 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  CG3 

Spiugln  T.  Adamson  et  aU 

and  wife  executed  a  mortgage,  covering  all  of  the  above  de- 
scribed land,  to  Farr,  to  secure  $700,  which  was  transferred  to 
the  defendant,  Joseph  Adamson. 

5.  Joseph  Adamson  acquired  the  sheriff's  deeds  under  the 
Sehooley  foreclosure,  and  the  assignment  of  the  Farr  mortgage, 
as  a  trustee  for  the  intervenor,  Amy  J.  Adamson,  and  holds 
the  same  for  her  use  and  benefit. 

6.  The  evidence  shows  that  Joseph  Adamson  executed  a 
mortgage,  for  money  borrowed,  to  the  Hartford  Life  &  An- 
nuity Insurance  Company  upon  the  lands,  which  was  used  in 
payment  for  the  transfer  of  the  Farr  mortgage,  assigned,  as 
just  stated,  to  him. 

The  decree  of  the  district  court  provides  that  the  Adam- 
sons  may  redeem  from  the  sheriff's  sale  made  to  plaintiff, 
within  a  time  specified,  by  paying  the  amount  bid  by  him, 
with  interest  at  ten  per  ceptum  per  annum  from  the  date  of 
the  sale,  and,  if  they  fail  to  make  such  redemption,  the  plaint- 
iff may  redeem  all  the  lands  sold  upon  the  foreclosure  of  tlie 
Sehooley  mortgage,  upon  paying  the  amount  bid,  namely, 
$387.50,  with  ten  per  centum  per  annum  interest  from  the 
day  of  sale.  The  decree  further  provides  that,  in  case  the 
Adamsons  fail  to  pay  the  mortgage  to  the  Hartford  Life  & 
Annuity  Insurance  Company,  the  plaintiff  shall  retain  from 
the  money  to  be  paid  by  him  to  redeem  the  land  a  sum  equal 
to  the  amount  of  that  mortgage  and  the  interest  thereon,  and 
shall  thereupon  become  j^ersonally  liable  therefor  to  the  In- 
surance Company.  The  decree  declares  that  plaintiff,  upon 
redemption  from  the  Sehooley  mortgage,  shall  become  vested 
with  all  the  rights  and  interest,  acquired  under  the  sheriff's 
deeds  by  the  Adamsons. 

II.  It  is  insisted  that  the  only  right  of  redemption  held  by 
I.  BBDBMP-  plaintiff  was  that  conferred  by  the  statute,  and 
mortgage*™  that,  as  the  time  within  which  that  right  may  be 
byiunioriien-  exercised   under   the  statute  had  expired  before 

holder  not 

made  a  party,  this  suit  was  brought,  he  is  not  entitled  to  redeem 
from  the  mortgage.     It  cannot  be  doubted  that  he  lost  the 
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statutory  right  to  redeem,  and  we  do  not  understand  that  he 
claimed  it. 

But  the  plaintiff,  as  the  holder  of  a  lien  upon  the  property, 
has,  in  equity,  a  right  to  redeem  until  that  right  is  cut  off 
by  foreclosure.  As  this  was  not  done,  and  he  was  not  made 
a  party  to  the  action  to  foreclose,  he  retains  this  equitable 
right.  Defendants  insists  that  this  equitable  right  of  redemp- 
tion is  merged  in  the  statutory  right,  and  limited,  as  to  the 
time  of  its  exercise,  by  the  provisions  of  the  statute.  Tliere 
is  nothing  to  be  found  in  the  statute  taking  away  the  equity 
of  redemption  and  substituting  therefor  the  statutory  redemp- 
tion. Code,  §  3321,  provides  that  sales  of  land  under  fore- 
closures of  mortgages  are  subject  to  redemption  as  in  cases 
of  sales  upon  general  executions.  Under  this  statute,  an  in- 
cumbrancer, or  one  holding  an  interest  in  the  land,  which, 
under  the  statute,  would  give  him  the  right  to  redeem,  may 
exercise  that  right  within  the  time  prescribed  by  the  statute, 
although  he  was  a  party  to  the  foreclosure  action,  and  his 
equity  of  redemption  was  cut  off  by  the  decree  of  foreclosure. 
The  equity  of  redemption  ceases  to  exist  after  the  expiration 
of  the  time  fixed  by  the  decree  of  foreclosure,  or  the  rules  of 
chancery  applicable  thereto.  The  statute,  under  our  view, 
confers  a  right  upon  the  junior  incumbrancer  not  given  by 
chancery.  By  its  terms  it  does  not  limit  the  right  of  redemp- 
tion before  existing  under  the  rules  of  equity.  That  right 
is,  therefore,  not  taken  away  by  it.  It  was  not  the  purpose 
of  the  statute,  in  conferring  this  right  of  redemption,  to  take 
away  another  and  different  right  recognized  by  equity.  The 
equity  of  redemption  exists  independent  of  statute,  and  will 
be  enforced  by  the  courts  of  chancery  until  it  is  taken  away 
by  express  legislative  enactment. 

III.  The  plaintiff's  judgments  were  not  liens  upon  that 
portion  of  the  lands  occupied  as  a  homestead.     The  equity 

2, . .  of  redemption  exists  only  in  favor  of  those  who 

by^^^^^  liold  liens  upon,  or  some  interest  in,  the  mort- 

^^'       gag^  property.     Plaintiff,  having  no  such  lien  or 

interest,  holds  no  equity  of  redemption.     Ilis  right  of  re- 
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demption  under  the  statute  had  expired  before  he  instituted 
this  proceeding.  The  circuit  court,  therefore,  erred  in  per- 
mitting plaintiff  to  redeem  the  homestead. 

IV.  Tlie  Farr  mortgage  was  a  lien  on  the  lands  superior 
to  plaintiff's  judgments.  Plaintiff  cannot  and  ought  not  to 
^ . .  hold  the  land  upon  his  judgment  and  sale,  with- 

tenns  of.  ^^|.  redeeming  from  this  mortgage.  It  is  now- 
held,  under  an  assignment,  by  Joseph  Adauison;  plaintiff 
must  redeem  from  it  as  well  as  the  Schooley  mortgage  before 
he  can  enforce  his  judgments.  Holliday  v,  Arthur,  25  Iowa, 
19.  To  avoid  another  action,  all  the  parties  in  interest  being 
before  the  court  in  this  case,  the  decree  ought  to  provide  for 
the  exercise  of  this  right  of  redemption,  and  the  terms  upon 
which  the  redemption  should  be  made.  A  junior  incumbran- 
cer, in  making  redemption  from  a  senior  mortgage,  is  re- 
quired to  pay  the  full  amount  of  the  mortgage  debt.  John- 
son V,  Harmon,  1 9  Iowa,  56 ;  Knowles  v,  liablin  et  al.y  20  Id., 
101.  And  a  purchaser  or  junior  mortgagee  of  a  part  of  the 
mortgaged  premises,  in  order  to  redeem,  is  required  to  pay 
the  whole  debt  secured  by  a  prior  mortgage.  Douglass  et  al. 
V.  Bishop,  27  Iowa,  214;  Knowles  v.  liablin  et  al.,  supra; 
Street  v.  Beal  cfe  Hyatt,  16  Id.,  68;  Massie  v.  Wilson,  Id., 
390.  Plaintiff,  in  order  to  redeem  from  the  Farr  mortgage, 
must  pay  the  whole  mortgage  debt  secured  by  that  mort- 
gage. 

V.  Plaintiff  claims  that  the  evidence  shows  that  Joseph  Ad- 
amson  "paid  off"  the  Farr  mortgage.  The  evidence  clearly 
4.  mobtoaob:  proves  that  Joseph  Adarason  borrowed  from  the 

purShaSeof:  Hartford  Life  &  Aimuity  Insurance  Company 
demlSion^'  money  which  he  applied  to  the  purchase  of  the 
Farr  mortgage.  He  secured  the  company  by  a  mortgage 
upon  the  lands  before  mortgaged  to  Schooley,  which,  it  will 
be  remembered,  he  acquired  under  the  foreclosure,  as  we  have 
explained  above.  The  Farr  mortgage  was  assigned  to  him, 
and  he  executed  a  proper  instrument  whereby  it  was  made 
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junior  to  the  mortgage  to  the  insurance  company.  It  will 
be  remarked  that  Joseph  Adamson  was  not  the  mortgagor  in 
the  Schooley  mortgage.  It  was  executed  by  Nathan  and  Amy 
J.  Adamson.  The  evidence  clearly  shows  that  the  transac- 
tion  was  not  the  payment  of  the  Farr  mortgage  by  Joseph 
Adamson,  but  was  a  purchase  and  assignment  of  that  instru- 
ment to  him.  As  the  mortgage  remains  unsatisfied,  and  is  a 
lien  senior  to  plaintift^'s  judgments,  plaintiff  must  redeem 
therefrom  by  payment  of  the  amount  due  thereon.  HollU 
day  V,  Arthur^  supra. 

VI.  The  mortgage  executed  by  Joseph  Adamson  to  the 
insurance  company  is  shown  by  the  abstract  before  us  to  be 
6  ACTION  in     ju^^'^r  ^^  i^laintiff's  judgments.     The  rights  and 

ties  defeud-"    liabilities  of  the  parties  under  that  mortgage  can- 
^^  not  be  determined  now,  as  the  holder  thereof  is 

not  a  party  to  this  suit.  It  may  be  that,  if  that  mortgage  was 
a  lien  senior  to  plaintiff's  judgments,  he  would  be  permitted 
to  apply  a  sufficient  amount  of  the  sum  which  he  is  required 
to  pay  to  redeem  under  the  Schooley  and  Farr  mortgages,  to 
the  payment  of  that  mortgage,  and  have  credit  accordingly. 
It  may  also  be  that  the  insurance  company  can  redeem  from 
plaintiff's  judgments,  and,  if  it  may  do  so,  it  possibly  would 
not  be  required  to  pay  the  amount  of  the  Farr  mortgage. 
And  it  may  be,  too,  that,  if  it  cannot  do  so,  and  its  mortgage 
cannot  in  any  manner  be  enforced  against  the  land,  then,  on 
the  ground  that  defendant  is  personally  liable  for  the  debt  at- 
tempted to  be  secured  on  the  land,  the  amount  thereof  ought 
to  be  considered  in  determining  the  sum  to  be  paid  by  plaint- 
iff. These  questions  cannot  be  determined  until  the  insurance 
company  is  made  a  party  to  the  action,  which  ought  to  be 
done  when  the  case  is  remanded,  to  the  end  that  the  rights 
of  all  persons  concerned  may  be  settled. 

VII.  The  evidence  shows  that  Joseph  Adamson  acquired 
the  laud  under  the  sheriff's  sale,  upon  the  foreclosure  of  the 
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Schoolej  mortgage,  for  the  intervenor.  Amy  Ad- 
mortgaci?"*  amson.  The  arrangement  between  them  was,  in 
byTunSo?nen-  ^ff^^j  *^^  ^®  should  purchase  the  land,  advanc- 
roadeapMty:  i°g  ^^  money  for  that  purpose,  and  hold  the  title 
terms  o .  ^£  ^j^^  property  until  she  should  repay  him.  Amy 
remained  in  possession,  and  has  received  the  rents  and  profits 
of  the  land.  Joseph  holds  the  land  in  trust  for  Amy  to  se- 
cure the  amount  advanced  by  him.  If  he  is  to  be  regarded 
as  a  creditor  of  Amy,  holding  the  land' as  a  mortgagee,  plaint- 
iff is  not  required  to  redeem  from  him,  for  the  reason  that 
the  debt  and  equitable  mortgage,  arising  by  reason  of  the 
conveyance  to  him  to  secure  the  advances  made,  were  subse- 
quent to  plaintiff's  judgments.  On  the  other  Land,  if  he  is 
simply  a  trustee  for  Amy,  and  the  parties  seem  to  so  regard 
him,  his  rights  are  not  other  or  different  from  those  which 
would  be  held  by  Amy,  were  the  title  of  the  land  in  her  own 
name.  lie  is,  therefore,  to  be  regarded  as  the  purchaser  of 
the  lands  at  the  foreclosure  sale;  not  as  the  mortgagee  of  Amy, 
A  mortgagee  in  possession  of  land,  either  before  foreclosure, 
or  under  a  foreclosure  sale  and  a  deed  made  thereon,  must  ac- 
count for  rents  and  profits,  and,  in  a  proper  case,  be  credited 
for  improvements,  upon  redemption  by  a  junior  incumbran- 
cer. Montgomery  v,  Chadwiclc,  7  Iowa,  114;  Ten  Eych  v, 
Casad  c&  Rowley ^  15  Id.,  524;  Green  v.  Turner^  38  Id.,  112. 
This  doctrine  is  recognized  in  Dungan  v.  Von  Phul,  8  Id., 
263;  Johnson  v.  Harmon^  19  Id.,  56,  and  Gower  v.  Win- 
chester, 33  Id.,  303. 

A  purchaser  under  a  foreclosui'e  of  a  mortgage,  as  to  a 
junior  incumbrancer  entitled  to  redeem  for  the  reason  that 
•he  was  not  made  a  party  to  the  foreclosure  proceeding,  is  re- 
garded as  the  assignee  of  the  mortgage,  and  holds  no  other 
rights  than  would  be  held  by  the  mortgagee,  were  redemption 
made  while  the  mortgage  was  held  by  him,  or  were  he  the 
purchaser  at  a  foreclosure  sale.  Anson  v.  Anson^  20  Iowa, 
55.  The  defendant  and  intervenor,  under  these  decisions, 
must  account  for  rents  and  profits,  and  have  credit  for  im- 
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provemeut8  made  by  them  upon  the  land.  They  should  be 
credited,  also,  with  taxes  paid.  See  Anson  v.  Anson^  supra. 
The  foregoing  discussion  disposes  of  all  questions  in  the 
case.  The  cause  will  be  remanded  to  the  court  below,  with 
directions  that  plaintiff  be  required  to  make  the  Hartford 
Life  &  Annuity  Insurance  Company  a  defendant.  After  its 
rights  shall  be  determined  upon  pleadings  and  evidence  to 
be  submitted  by  it,  or  by  its  default,  if  it  fail  to  appear, 
decree  will  bo  entered  in  harmony  with  this  opinion. 

Revisbsed. 


ISELIN  ET  AL.  V.  GRIFFITH. 


Contract  to  Sell  Land:  perpobmancb:  facts  not  ooNtrnTimyo. 
Where,  by  the  terms  of  a  oontiact,  a  real  estate  agent,  upon  *'findin$r  a 
purchaser''  for  a  tract  of  land,  was  to  receive  certain  compensation  for 
his  services,  and  ho  foand  one  who  said  that  he  would  take  the  land,  bat 
the  owner,  having  then  sold  the  land  to  another,  was  nnable  to  make  a 
deed  to  the  agent^s  alleged  purchaser,  held  that  the  agent  could  not  re- 
cover the  agreed  compensation,  without  showing  that  the  purchaser 
found  by  him  was  in  a  condition  to  cx>mply  with  the  contract,  or  to  re- 
spond in  damages  for  a  failure  so  to  do. 

Practice  in  Supreme  Court :  objection  too  latb.  A  discrepancy 
between  the  allegations  and  the  proof  cannot  be  urged  for  the  first 
time  in  this  court. 

Evidenoe:  practice:  ooNniADicTmo  one's  own  witness.  A  party 
is  never  precluded  from  introducing  other  evidence  contradicting  the 
statements  of  his  own  witness.  And  so,  where  plaintiffd  introduced  de- 
fendant's answer  as  evidence  on  their  behalf,  they  were  not  bound  by 
the  denials  therein  contained,  but  could  show  by  other  evidence  that  the  * 
things  denied  were  true. 

Appeal  from  O^Brien  District  Court. 
Wednesday,  January  30. 
AonoN  to  recover  compensation  for  negotiating  the  sale 
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of  two  tracts  of  land.  The  cause  was  sent  to  a  referee,  and, 
upon  his  report,  judgment  was  rendered  for  plaintiffs.  De- 
fendant appeals. 

Barrett  <&  Bullisj  for  appellant. 

J,  B.  EmmeSy  for  appellees. 

Beck,  J. — I.  The  petition  alleges  that  defendant,  by  an 
oral  contract,  employed  plaintiffs  to  negotiate  the  sale  of  cer- 
tain land.  By  the  terms  of  the  contract,  plaintiffs  "were  to 
find  a  purchaser,  or  endeavor  so  to  do,"  and  were  to  receive 
as  compensation  whatever  the  land  sold  for  above  $6.50  per 
acre.  It  is  alleged  that  plaintiffs  "did  find  a  purchaser"  for 
the  land  at  the  price  of  $9  per  acre,  "who  were  ready  and 
willing  to  pay,  and  offered  to  pay  that  price  in  cash"  for  the 
land,  and  that  defendant  was  notified  thereof,  and  plaintiffs 
requested  him  to  execute  a  deed  to  the  purchaser,  which  he 
refused  to  do,  and  sold  the  land  to  another. 

Defendant  in  his  answer  admits  that  he  authorized  plaint- 
iffs to  sell  the  land,  and  the  allegation  of  the  petition  as  to 
plaintiffs'  compensation.  He  also  admits  that  he  sold  the 
land  to  another  after  he  had  received  notice  of  the  sale  by 
plaintiffs. 

The  referee  returned  the  following  finding  of  facts: 

"The  undersigned,  referee  in  the  above  entitled  case, 
respectfully  reports  the  following  facts  deduced  from  the 
evidence  presented,  viz: 

"1st.  The  defendant,  Reuben  Griffith,  did,  in  the  month 
of  March,  1882,  place  the  north  half  of  the  northwest  quarter 
of  section  24r-95-42  (of  which  he  was  owner)  in  the  hands 
of  plaintiffs  for  sale,  at  $6.50  per  acre  net  to  him,  plaintiffs 
to  have  all  they  could  get  above  that  price. 

"  2d.  That  plaintiffs  did  not  have  the  exclusive  sale  of 
said  land,  and  they  so  understood  it. 

"  3d.  That  defendant  sold  said  land  to  a  Mr.  Gray,  on  the 
tenth  day  of  April,  1882. 
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"  4tli.  That  defendant  neglected  to  inform  plaintiffs  that 
he  had  sold  the  land,  until  the  fourteenth  day  of  April,  1882, 
and  that  plaintiffs  and  defendant  lived  and  did  business  in 
the  town  of  Sheldon. 

"5th.  That  plaintiffs  offered  said  land  to  Walbridge  & 
More,  of  Cherokee,  Iowa,  by  mail,  on  the  tenth  day  of 
April,  1882,  at  $9  per  acre. 

"  6th.  That  on  the  twelfth  day  of  April,  1882,  Walbridge 
&  More  accepted  said  offer  by  mail,  which  was  received  by 
plaintiffs  on  the  thirteenth  of  April. 

"7th.  That  on  the  thirteenth  day  of  April,  1882,  plaint- 
iffs  notified  defendant  that  they  had  sold  said  land,  and 
demanded  him  to  make  deed. 

"8th.  That,  on  the  thirteenth  day  of  April,  defendant 
placed  in  mail,  at  Sheldon,  a  notice  to  plaintiffs  that  he  with- 
drew his  land  from  them;  that  said  notice  was  not  received 
by  plaintiffs  till  noon  of  the  fourteenth  day  of  April,  1882. 

"9th.  That  defendant  placed  said  lands  in  hands  of 
plaintiffs  at  $6.50  per  acre  net  to  him,  sale  to  be  on  time,  at 
8  per  cent  interest." 

The  defendant  excepted  to  the  referee's  report,  upon  the 
grounds  that  it  fails  to  show  that  the  referea  found  that  the 
])urchaser  secured  by  plaintiff  was  able  and  ready  to  make 
the  purchase,  and  possessed  of  the  money  to  pay  for  the  land, 
and  that  these  facts  were  not  established  by  the  evidence; 
that  the  findings  are  not  supported  by  the  evidence  in 
other  specified  particulars;  and  that  plaintiffs  are  concluded 
by  the  answer  of  defendant,  which  thoy  offered  iu  evidence. 

II.  It  will  be  observed  that  the  referee  found  that  plaint- 
iffs offered  the  land  to  a  firm  who  accepted  the  offer,  but  did 
I.  CONTRACT  not  find  that  the  firm  was  ready,  or  possessed  of 
performance:  the  abilitv,  or  wcre  in  a  condition,  to  purchase 

facts  not  con-  "  ^         \ 

stituting.        the  land.     There  was  no  evidence  introduced  at 
the  trial  upon  these  points. 

We  think  that,  in  order  to  entitle  plaintiffs  to  recover, 
something  more  than  a  mere  offer  to  purchase  should  be 
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shown  by  them.  Such  an  offer  could  be  made  by  one  with- 
out means,  and  who  is  in  no  condition  to  comply  with  the 
terms  of  the  sale,  and  against  whom  a  claim  for  damages, 
resulting  from  a  failure  to  perform  the  contract  of  purchase, 
could  not  be  enforced.  An  offer  from  such  an  one  ought  not 
to  be  considered  as  constituting  the  performance  of  plaintiffs' 
undertaking  to  negotiate  the  sale  of  the  land.  As  the  pecu- 
niary responsibility  of  the  purchasers  was  or  ought  to  have 
been  known  to  plaintiffs,  and  as  upon  it  dc^iended  the  per- 
formance of  their  contract  with  defendant,  the  burden  rested 
upon  them  to  show  it.  These  conclusions  are  supported  by 
ColemarCB  Ex^rs  v.  Meady  13  Bush,  358,  and  McGavock  v. 
Woodlief,  20  How.,  221.  Contra^  see  Coolc  v.  Kroemeke^  4 
Daly,  268,  and  Hart  v.  Uofnian,  41:  How.  Pr.,  168. 

III.  Plaintiffs  allege  in  their  petition  that  the  sale  they 
negotiated  was  for  cash,  wliile  the  referee  finds,  upon  undis- 
2.  PRAcncjiB     P^^  evidence,  that  it  was  for  one-third  cash, 

c?»urt^'objec-  ^^^  ^^0  balance  at  eight  per  centum  per  annum 
lion  too  late.    j^^gj.g3|.      q^'j^jg  discrepancy  between  the  allegata 

and  probata  is  urgad  upon  our  attention  as  a  ground  for 
reversing  the  judgment  of  the  district  court.  But  it  was 
not  made  in  the  court  below  by  exceptions  to  the  referee's 
report,  or  otherwise.     It  cannot  be  first  urged  in  this  court. 

IV.  The  plaintiffs  introduced  the  defendant's  answer  in 
evidence.  It  admits  that  plaintiffs  were  employed  to  sell  the 
a.  BviDEKCB :  lands,  the   compensation   to  be  paid   them   as 

f^fcting^**""  alleged  in  the  petition,  and  the  sale  of  the  lands 
witneM?*^  by  defendant.  Other  allegations  of  the  petition 
are  denied.  Counsel  urges  that  plaintiffs  are  bound  by  the 
denials  of  the  answer.  Begarding  the  whole  answer  as  evi- 
dence, it  was  not  conclusive,  and  plaintiffs  could  and  did 
introduce  evidence  contradictory  to  the  denials  it  contained. 
If  the  defendant's  answer  is  to  be  regarded  as  his  testimony 
given  upon  plaintiffs'  motion — ^he  being  considered  a  witness 
lor  plaintiffs,  they  could  contradict  its  statements  by  other 
evidence.     A  party  is  never  precluded  from  giving  other  evi- 
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dence  contradicting  the  statements  of  his  own  witness.  The 
answer  was  to  be  weighed  with  other  evidence,  and,  doubtless, 
this  was  done  by  the  referee.  The  foregoing  discussion  dis- 
poses  of  all  questions  presented  by  counsel  which  need  be' 
considered  upon  this  appeal.  The  judgment  of  the  district 
court,  for  the  error  in  overruling  defendant's  exceptions  to 

the  report  of  the  referee,  is 

Rbvbbsbd. 


TOWNSEND   V.  "WlSNEB. 


1.  Praotioa:  REHE\iitNO  of  motion.  A  motion  once  overruled  cannot 
be  called  up  again  for  rehearing  by  the  party  who  made  it,  antil,  upon 
proper  notice  to  the  other  party,  the  order  overruling  it  has  been  set 
aside. 

Appeal  from  Hardin  Circuit  Court. 

Wednesday,  jANUARr  30. 

Action  upon  covenants  of  warranty.  Judgment  was  ren- 
dered for  the  plaintiflf,  and  the  defendant  appeals. 

Porter  <&  Albrooh^  for  appellant. 

Tom  JI,  Milner^  for  appellee. 

Adams,  J. — ^The  defendant  demurred  to  the  plaintiff's  pe- 
tition. The  plaintiff  tiled  a  motion  to  strike  the  demurrer 
from  the  tiles.  The  court,  upon  hearing,  overruled  the  motion. 
Afterward  the  plaintiff  called  up  the  motion  again  for  hear- 
ing, and  the  court  sustained  the  motion,  and  ordered  that 
the  demurrer  be  stricken  from  the  tiles,  to  which  action  of 
the  court  the  defendant  excepted.  The  case  in  that  condition 
was  referred  to  a  referee.  No  answer  was  filed.  A  hearing 
was  had  before  the  referee,  at  which,  however,  the  defendant 
did  not  appear.  Some  evidence  was  taken,  and  a  report 
filed  by  the  referee  in  favor  of  the  plaintiff,  which  the  court 
affirmed.     S3veral  questions  are  presented  by  the  defendant, 
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but  it  will,  we  think,  be  necessary  to  consider  but  one,  and 
that  arises  upon  the*  action  of  the  court  in  reference  to  the 
motion  to  strike  t^Je  demurrer  from  the  files.  The  motion 
to  strike  having  baen  overruled,  it  appears  to  us  that  it  was 
no  longer  pending,  and  was  not  subject  to  be  called  up  again 
at  the  pleasure  of  the  plaintiff,  and  reheard,  so  long  as  the 
order  overruling  it  stood.  The  correct  practice  on  the  part 
of  the  plaintiff  would  have  been,  we  think,  to  have  filed  a 
motion  to  set  aside  the  order,  setting  out  the  grounds  of  the 
motion  and  serving  a  copy  on  the  other  side,  if  required  to 
serve  such  copy  by  the  rules  or  practice  of  the  court.  If 
the  order  had  been  set  aside,  the  motion  would  again  have 
been  pending,  to  be  disposed  of  in  such  way  as  the  court 
should  deem  proper.  If  a  motion  which  has  been  disposed 
of  can  be  called  up  once  by  the  unsuccessful  party  and  be 
re-heard,  as  if  no  ruling  had  been  made,  it  might  more  than 
once,  and  the  result  would  be  that  motions  passed  upon  might 
be  deemed  as  always  virtually  pending,  at  least  in  the  sense 
that  they  were  subject  to  be  re-heard  at  any  time  at  the  pleas- 
ure of  the  party  who  was  last  unsuccessful.  If  we  are  cor- 
rect, the  case  strictly  was  pending  on  demurrer  at  the  time  it 
was  referred.  But  in  no  view  was  it  ripe  for  reference,  the 
issues  not  having  been  formed.     Code,  §  2827. 

The  case  is  full  of  irregularities  and  complications.  How 
far  the  appellant's  counsel  is  responsible  for  them  we  need  not 
determine.  The  questions  necessarily  involved  in  the  outset 
were  simple  enough.  If  the  case  shall  be  tried  again,  it  is  to 
be  hoped  that  those  questions,  and  those  alone,  will  arise  for 
determination.  The  judgment  of  the  circuit  court  must  be 
reversed. 

We  ought,  perhaps,  to  say  that  the  appellee  has  filed  a  mo- 
tion and  amended  abstract,  assailing  the  record  upon  the 
ground  that  no  bill  of  exceptions  was  filed. 

The  question  above  determined  arises  upon  the  record  with- 
out a  bill  of  exceptions. 

Eeversed. 
Vol.  LXII— 43 
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AuLTHAN  V.  Mount. 

1.  Prior  Adjudication :  facts  coNSTirnTiNo.  Where  an  agent  for  the 
sale  of  machinery  took  from  the  parchaser  of  a  certain  machine  three 
notes,  payable  to  his  principals,  and,  under  a  mistaken  apprehension  of 
his  duty  to  his  principals,  he  himself  guaranteed  the  notes,  an  adjudica- 
tion in  his  favor,  in  an  action  upon  his  guaranty  of  one  of  the  notes,  on 
the  ground  that  his  contract  with  his  principals  did  not  require  him  to 
guarantee  the  notes,  and  that  the  guaranty  was  made  by  mistake,  was 
decisive  of  his  Uabih'ty  upon  all  the  notes,  as  between  the  same  partios; 
and,  in  an  action  between  the  same  parties  upon  the  other  two  notes,  a 
demurrer  to  an  answer  setting  up  these  facts  should  have  been  overruled. 

Appeal  from  Montgomery  District  Court. 

Wednesday,  January  30. 

Action  to  recover  upon  a  guaranty  of  two  promissory  notes 
executed  by  one  Snygg  to  C.  Kussell  &  Co.,  the  plaiutiflf's 
assignors. 

The  defendant  for  answer  averred  that  the  guaranty  was 
made  without  consideration.  He  also,  as  a  second  defense, 
pleaded  a  prior  adjudication.  To  so  much  of  the  answer  as 
set  np  a  prior  adjudication  the  plaintiff  demurred,  and  the 
demurrer  was  sustained,  to  which  ruling  the  defendant  ex- 
cepted. The  parties  then  proceeded  to  trial  upon  the  other 
issue,  to-wit,  as  to  want  of  consideration;  and  judgment  wns 
rendered  for  the  plaintiff.  The  defendant  appeals  from  the 
ruling  on  the  plaintiff's  demurrer. 

McPheraon  <&  Murphy^  for  appellant. 

C.  E.  Richards  and  li.  W.  Beesoiiy  for  appellee. 

Adams,  J.  The  anwser  shows  that  the  defendant.  Mount, 
was  acting  as  agent  for  C.  Kussell  &  Co.  in  selling  agricultural 
machinery;  that  as  such  agent  he  sold  a  piece  of  machinery  to 
Snygg,  and  Snygg  executed  to  C.  Russell  &  Co.  therefor  his 
three  promissory  notes;  that  at  the  same  time  Mount  endorsed 
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his  gnarantj  thereon,  and  delivered  them  to  C.  Rossell  &  Co.; 
that,  while  he  was  acting  under  a  written  contract  with  C. 
Russell  &  Co.,  Buoh  contract  required  only  good  faith  and 
diligence,  and  did  not  require  him  to  guarantee  the  notes,  and 
that  in  indorsing  his  guaranty  thereon  he  made  a  mistake; 
that  action  was  brought  upon  the  guaranty  of  one  of  the  notes 
against  this  defendant,  and  in  that  action  he  pleaded  the  mis- 
take and  want  of  consideration,  and  judgment  was  rendered 
in  his  favor;  that  that  action  was  between  the  same  persons 
that  this  is,  and  this  is  brought  upon  the  other  two  notes,  and 
the  same  defense  is  now  set  up  that  was  set  up  in  that;  that 
the  plaintiflf 's  title  and  ownership  to  said  note  sued  on  in  the 
former  action,  "and  his  alleged  right  ro  recover  thereon,  were 
and  are  the  same  as  his  title  and  ownership  and  right,  if  any, 
to  recover  on  the  notes  declared  on  in  this  action."  The  an- 
swer further  avers  that  "all  of  the  said  acts  of  Snygg  and  this 
defendant  concerning  said  notes  constituted  but  one  trans- 
action." 

•  The  execution  of  three  diflTerent  contracts  of  guaranty  were 
three  different  acts.  If  they  were  distinct  and  independent 
acts,  an  adjudication  upon  one  guaranty  would  not  appear  to 
be  an  adjudication  upon  either  of  the  others,  and  that,  too, 
even  though  the  same  question  of  law  were  presented.  To 
constitute  a  prior  adjudication  there  must  have  been  some- 
thing more  than  an  adjudication  of  a  common  question  of  law. 
There  must  have  been  an  adjudication  respecting  some  com- 
mon thing.  Does  the  answer  show  that  there  was  such  ad- 
judication in  the  former  action?     In  our  opinion  it  does. 

The  defendant,  as  we  have  seen,  was  acting  under  a  written 
contract.  The  real  question  in  dispute  between  these  parties 
in  the  outset,  we  apprehend,  was  as  to  the  construction  of 
that  contract.  The  answer  is  not  very  full  upon  this  point, 
but  it  is  full  enough,  we  think,  to  warrant  us  in  this  conclu- 
sion. It  contains  an  averment  that  the  defendant's  acts  con- 
cerning the  notes  were  but  one  transaction.  The  demurrer 
admits  this.     Taking  this  to  be  true,  there  were  not  properly 
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three  mistakes,  but  only  one.  There  must,  then,  have  been 
some  common  mistake  lying  behind  the  three  acts,  by  which 
the  different  endorsements  were  made.  If  the  original  con- 
tract between  tlie  defendant  and  C.  Russell  &  Co.  obligated 
him  to  guarantee  the  notes,  then  his  indorsement  of  such 
guaranty,  though  consisting  of  three  acts,  would  be  essentially 
one  transaction;  and  the  same  would  be  true  if  the  endorse- 
ment was  made  under  a  mistaken  supposition  that  the  con- 
tract created  such  obligation,  whether  the  mistake  arose  from 
a  wrong  construction  of  the  contract,  or  forgetfulness  of  its 
provisions.  Taking  the  averments  above  set  out  to  be  true,  we 
think  that  the  point  adjudicated  in  the  former  action  must 
have  been  that  the  contract  did  not  create  an  obligation  to 
guarantee  the  notes.  That  contract,  then,  constituted  the 
common  thing  respecting  which  there  has  been  an  adjudica- 
tion, and  a  court  cannot,  as  between  the  same  parties,  prop- 
erly be  asked  to  make  an  adjudication  respecting  it  again. 

We  think  that  the  averments  of  tlie  answer  were  sufficient 
to  show  a  prior  adjudication,  and  that  the  plaintiff's  demurrer 
to  it  should  have  beeii  overruled. 

Reversed. 


VoTAW  &  Hartshorn  v.  Diehl,  Sheriff,  et  al. 

1.  Bill  of  Sale:  absolute  on  face— mortgage  in  fact:  evidence 

Where  the  title  of  goods  tinder  a  bill  of  sale  is  involved  in  an  action,  il 
is  competent  to  show  that  the  bill  of  sale,  though  absolute  in  its  terms 
was  intended  as  security  for  u  debt. 

2.  Evidenoo:  eurorin  excluding:  correction  on  appeal:  practice. 

Where  evidence  of  a  conversation  was  excluded,  and  the  abstract  fails 
to  show  what  facts  were  sought  to  be  established  thereby,  this  court 
cannot  say  that  the  proposed  evidence  was  matenal,  nor  that  there  was 
error  in  excluding  it    (Compare  head-note  6  below.) 

3.  Practice  in  Supreme  Court:  errors  must  dk  shown  in  record. 

Rulings  complained  of  in  argument,  but  which  do  not  appear  in  the  rec- 
ord, cannot  be  reviewed. 
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4.  Instructions:  bepetition  not  rbquired.  There  is  no  error  in  refus- 
ing instractiona  asked,  when  the  rules  of  law  therein  embodied  are  in 
substance  announced  in  other  instructions  given. 

6.  Verdict:  evidence  to  support:  practice  in  supreme  court.  This 
court  cannot  decide  that  the  trial  court  erred  in  refusing  to  set  aside  a 
verdict,  in  a  case  where  it  cannot  bo  said  that  the  jury,  in  the  exercise 
of  their  unbiased  and  intelligent  discretion,  could  not  have  found  as 
they  did. 

UPON  BEHEARINO. 

6.  Evidence :  bbsob  in  excluding  :  correction  on  appeal  :  practice. 
Where  it  is  apparent  upon  the  face  of  a  question  what  the  evidence 
sought  to  be  introduced  is,  and  that  it  is  material,  this  is  sufficient  to 
secure  a  review,  on  appeal,  of  the  ruling  of  the  court  sustaining  an  ob- 
jection to  the  question;  but  where  this  is  not  apparent,  then  the  party 
seeking  to  introduce  the  evidence  is  required  to  state  what  he  expects 
to  prove,  and  thus  make  its  materiality  appear  of  record. 

Appeal  from  Wright  Circuit  Court. 

Wednesday,  Januaby  30. 

Action  op  replevin.  There  was  a  judgment  upon  a  ver- 
dict for  plaintiflfs.  Defendants  appeal.  The  facts  of  the  case 
involved  in  the  questions  decided  appear  in  the  opinion. 

Brown  <&  Carney^  for  appellants. 

Chase  <&  Chase,  for  appellees. 

Beck,  J. — I.  The  plaintiffs  allege  that  they  are  the  abso- 
lute and  unqualified  owners  of  the  property  in  question,  a 
stock  of  general  merchandise,  which  was  seized  by  defendants 
upon  certain  attachments  issued  against  one  H.  M.  Waite. 

The  answer  shows  the  attachments  upon  which  the  goods 
were  seized — all  against  Waite,  and  alleges  that  plaintiffs' 
claim  upon  a  pretended  sale  of  the  goods,  which  was  made 
with  the  purpose  of  defrauding  Waite's  creditors  on  the  part 
of  plaintiffs  and  Waite,  as  well  as  of  one  Patterson,  who 
was  connected  with  the  transaction. 

The  questions  in  the  case  upon  which  there  arises  any  dis- 
pute involve  the  good  faith  of  plaintiffs'  purchase  of  the  goods. 
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There  is  no  controversy  about  the  sale  of  the  goods,  their 
seizure  by  the  plaintiffs  upon  the  attachments,  or  upon  other 
issues  in  the  case  not  involving  the  good  faith  of  the  trans- 
action. 

Wo  will  consider  the  objections  to  the  judgment  in  the 
order  of  their  discussion  in  the  argument  of  defendants' 
counsel. 

II.  Patterson  testified  that  he  bargained  for  the  goods, 
and,  in  order  to  make  a  payment,  borrowed  the  money  of 

1.  BiLLofsaie:  plaintiffs.     To  secure  them,  he  caused  Waite  to 

absolute  on       *  t  .-n     /.      i  i    •      ./v         mi  •  i 

lace-  mort-     exccuto  a  bill  of  Sale  to  plamtiffs.     This  was  done 

gaffe  In  fact ;  ^ 

evrdence.  fQj.  the  reason  that  Patterson  had  not  then  the 
possession  of  the  goods.  This  evidence,  so  far  as  it  shows 
that  the  bill  of  sale  was  intended  as  a  security,  was  objected 
to  by  defendants,  on  the  ground  that  it  tended  to  contradict 
the  bill  of  sale,  which  is  absolute  in  its  terms.  We  think  the 
objection  was  correctly  overruled.  It  is  competent  to  show 
that  a  sale,  absolute  in  its  terms,  is  intended  as  security  for  a 
debt.  This  is  always  the  case  when  rights  under  the  sale  are 
brought  in  question.  The  title  of  the  goods  under  the  bill 
of  sale  was  involved  in  the  action,  and  its  true  character 
should  be  established  in  order  to  determine  the  rights  of  the 
parties  affected  thereby. 

III.  The  witness,  Patterson,  was  asked  upon  his  cross-ex- 
amination by  defendants,  to  state  a  conversation  he  had  with 

2.  ktidence:  ^^®  Humphrey,  an  attorney,  who  held  for  collec- 
ciudfngf  cor-  ^^^^  *  claim  agaiust  Waite.  The  court  sustained 
peaV?"prac*'^  ftTi  objection  to  the  question  made  by  plaintiffs. 

This  ruling  is  complained  of  by  counsel  for  de- 
fendants. The  abstract  fails  to  show  the  facts  sought  to  be 
elicited  by  the  question.  To  enable  us  to  determine  whether 
the  proposed  evidence  is  competent,  we  should  be  advised  of 
its  character  and  the  facts  which  defendants  claimed  would 
have  been  established  by  it  Jenk%  *o.  KnoW*^  Mexican 
Silver  Mining  Co.^  58  Iowa,  549. 

IV.  Plaintiffs  objected  to  evidence  given  by  the  witness 
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Humphrey,  of  a  conversation  which  he  had  with  the  deputy 
sheriff  about  the  time  the  fi:oods  were  seized. 
The  objection  was  sustained.  The  record  does 
not  disclose  the  conversation,  nor  the  facts  proposed  to  be  estab- 
lished thereby.  The  ruling  cannot  be  reviewed,  for  the  reasons 
given  in  the  preceding  point. 

V.  Complaint  is  made  that  the  circuit  court  erroneously 

3.  PRACTICE  excluded  the  evidence  of  one  McKay,  touching 
courR^n'ors  reports  he  had  from  commercial  men  of  Waite's 
shl^Tn  la  financial  condition.  The  abstract  does  not  show 
^^^'  the  rulings  complained  of,  nor  the  offer  to  intro- 
duce the  evidence  of  McKay,  as  claimed  in  the  argument  of 
counsel. 

VI.  The  refusal  of  the  court  to  give  to  tlie  jury  certain 
instructions  requested  by  defendants  is  complained  of  by  de- 

4.  iNSTBuc-  fendants.  These  instructions  direct  the  attention 
Stkm^iorre-'  ^^  ^^^  j^^Y  ^^  ^^^^^  ^^^  circumstances  regarded 
quired.  ^^  ^j^^  |^^  ^  badges  of  fraud.     They  also  inform 

the  jury  that  knowledge  of  fraud  by  plaintiffs,  or  of  facts  and 
circumstances  casting  suspicion  upon  the  transaction,  which 
were  sufficient  to  prompt  a  prudent  man  to  inquiry  that 
would  have  resulted  in  the  discovery  of  fraud,  if  shown,  de- 
feats the  sale.  The  same  rules  were  in  substance  announced 
in  the  instructions  given  to  the  jury. 

VII.  The  instructions  given  to  the  jury  are  expressions 
of  the  law  quite  favorable  to  defendants.  We  discover  no 
just  ground  of  complaint  against  them.  Their  scope  and 
character  are  indicated  by  what  we  have  said  in  the  preced- 
ing point. 

VIII.  The  evidence  sufficiently  supports  the  verdict. 
While  it  cannot  be  doubted  that  the  sale  was  made  under 

5.  verdict:  very  suspicious  circumstances,  which  tended  to 
support:         establish  fraud  on  the  part  of  all  concerned,  yet  it 

pralice  In  su-  \  ^    i        .  .1 

preme court,  was  the  peculiar  province  of  the  jury  to  weigh 
these  circumstances  with  other  facts  proved.  We  are  not 
prepared  to  hold  that  the  jury,  in  the  exercise  of  their  un- 


Digitized  by  VjOOQ IC 


680  SUPREME  COURT  OF  IOWA, 

Yotaw  &  Hartahom  t.  Diehl,  Bheilfl,  et  al. 

biased  and  iatelligent  discretion,  could  not  have  found  for 
plaintiflfs.  This  we  would  be  required  to  do  to  authorize  us 
to  decide  that  their  verdict  should  have  been  set  aside  by  the 
court  below. 

We  have  considered  all  questions  discussed  by  counsel. 
The  judgments  of  the  circuit  court  must  be 

AFFfBMfiD. 


OPINION  UPON  BEnEAEING. 

Beck,  J. — I.  A  rehearing  was  granted  in  this  case  at  a 
former  term,  and  it  has  again  been  submitted  upon  the  argu- 
ment of  counsel. 

We  entertained  no  doubts  upon  the  questions  decided  in 
the  foregoing  opinion,  except  those  involved  in  the  third  and 
6  KviDBNGK  •  ^"^^^^'^^^  poiuts.    Upou  a  careful  reconsideration  of 
ciudfoj^r^cor-  ^^^  abstract,  and  the  application  of  the  rule  re- 
p?ai?%wct^"  cently  settled  by  this  court,  which  controls  in  de- 
^'  termining  whether  evidence  objected  to  is  made 

to  appear  with  sufficient  clearness  in  order  to  authorize  us  to 
determine  its  admissibility,  we  are  satisfied  all  our  conclu- 
sions are  correct.  The  rule  is  stated  by  Mr.  Justice  See- 
VERS  in  these  words:  "The  true  rule,  we  think,  is  that, 
when  it  is  apparent  upon  the  face  of  the  question  asked  the 
witness  what  the  evidence  sought  to  be  introduced  is,  and 
that  it  is  material,  this  is  sufficient;  but  when  this  is  not  ap- 
parent, then  the  party  seeking  to  introduce  the  evidence  is  re- 
quired to  state  what  he  expects  to  prove,  and  thus  make  its 
materiality  appear."     Mitchell  v.  Harcourt^  ante^  p.  3i9. 

The  abstract  shows  the  examination  of  the  witness  Patterson, 
touching  the  excluded  evidence,  in  the  following  language. 
Nothing  farther  relating  thereto  is  found  in  the  abstract: 

"Q.  Now,  didn't  you  see  Mr.  Humphrey  on  that  morning 
and  say  to  him,  '  I  have  a  customer  that  I  think  will  buy 
Waite  out,'  and  Humphrey  says,  <  he  won't  pay  Waite  over 
fifty  cents  on  the  dollar,  and  it  won't  pay  the  claims,'  and 
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didn't  you  say  then,  Hhat  is  more  than  Waite  will  get  if  his 
creditors  shut  down  on  him? ' 

"A.  I  had  a  conversation  with  Humphrey,  but  that  wasn't 
it  in  substance.     No,  sir. 

"  Q.     Now  state  the  conversation  you  did  have  with  him. 

"[Objected  to  as  not  proper  cross-examination,  immaterial 
and  incompetent.     Sustained.     Defendants  except.]" 

What  that  conversation  was,  or  even  what  it  was  about, 
and  whether  it  related  to  a  matter  in  issue,  cannot  be  deter- 
mined, or  even  inferred,  from  this  quotation  from  the  abstract. 
Under  the  foregoing  rule,  we  cannot  exercise  presumption  as 
to  the  character  and  substance  of  the  evidence,  and  cannot 
attempt  to  determine  its  admissibility. 

II.     The  evidence  referred  to  in  the  fourth  point  of  onr 

former  opinion  is  with  less  certainty  and  explicit- 

ness  alluded  to  in  the  abstract.    We  quote  all  that 

is  found  therein  relating  to  the  evidence  and  the  ruling  of 

the  court  in  question: 

"After  I  went  to  the  door  of  Votaw  &  Hartshorn's  oflBce, 
and  found  it  locked,  and  rapped  and  got  no  response,  I  found 
the  deput}^  sheriff,  and  directed  him  to  levy  on  the  goods  and 
books,  and  he  carried  them  out  of  the  building,  and  I  directed 
him  to  hold  possession  of  the  store  and  goods,  and  we  com- 
menced to  invoice  after  dinner. 

"  [Plaintiffs  object  to  and  move  the  court  to  strike  out  all 
that  part  of  the  witness?  testimony  relating  to  the  conversa- 
tion with  the  deputy  sheriff,  because  his  return  is  the  best 
evidence  of  what  was  done.  Objection  sustained  and  motion 
granted,  and  defendants  except.]  " 

What  was  the  conversation  here  referred  to  does  not  ap- 
pear. It  could  not  have  been  the  directions  to  levy,  for  they 
do  not  appear  to  have  been  replied  to;  and  a  simple  direction 
without  a  reply  cannot  be  called  a  conversation.  Neither 
would  a  direction  neccessarily  appear  upon  the  officer's  return, 
and  we  cannot  presume  that  the  court  so  decided.  It  is  prob- 
able  that  the  conversation  may  have  related  to  some  act  that 
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ought  to  have  beea  shown  by  the  return.  If  that  was  so, 
the  court's  ruling  was  correct,  for  the  return  is  the  best  evi- 
dence. But  we  can  exercise  no  presumption  as  to  the  fact  or 
substance  of  the  evidence  which  was  excluded.  We  adhere 
to  the  conclusion  announced  in  the  foregoing  opinion,  that 
the  judgment  of  the  circuit  court  ought  to  be  affirmed. 


62    6821 
'107   4191 

lU    &io\ 

\m  m  State  v.  Oeobob. 

62     682| 

1^ ^  1.  Criminal  Fraetiee:  challenge  to  juror:  error  without  prej- 
udice. Where  the  defendant  in  a  criminal  case  challenged  a  juror  for 
cause,  and  the  challenge  was  overruled,  and  the  defendant  afterwards 
challenged  the  juror  peremptorily,  without  exhausting  all  his  peremp- 
tory challenges,  the  error,  if  any,  in  overruling  the  challenge  for  cause, 
was  without  prejudice  to  defendant. 

2.  :  :  qualified  opinion  as  to  guilt.    An  opinion  of  a 

juror  that  the  defendant  is  guilty,  provided  what  he  (the  juror)  has 
heard  about  the  case  is  true,  is  not  an  unqualified  opinion,  and  for  the 
judge  80  to  state  during  the  examination  of  a  juror  was  not  error,  nor 
was  it  prejudicial  to  the  defendant,  where  his  challenge — the  one  under 
consideration— was  sustained. 

3.   :  GRATUITOUS   RESCARKS  OF  JUDGE:  NOT  COMMENDED,  BUT  KO 

GROUND  FOR  REVERSAL.  Certain  extended  remarks  made  by  the  trial 
judge  during  the  examination  of  jurors  in  this  cause,  pertaining  to  the 
intention  of  the  legislature,  and  the  effect  of  the  statute  in  relation  to 
murder,  (see  opinion,)  while  not  regarded  as  being  in  consonance  with 
the  practice  in  this  state,  held,  under  all  the  circumstances,  ^to  have 
wrought  no  prejudice  to  defendant. 

4.  Murder:  insanity  as  a  defense:  evidence  cohbiderbd:  utfkr- 

BNCE  FROM  EPILEPSY.  Epilepsy  is  not  necessarily  such  evidence  of  in- 
sanity as  to  excuse  the  subject  of  it  from  criminal  responsibility;  and, 
upon  consideration  of  all  the  facts  in  this  case,  held  that  a  verdict  of 
guilty  of  murder  in  the  first  degree,  and  sentence  of  death,  coold  not 
properly  be  set  aside  by  this  court  on  the  ground  of  insanity. 

5. :  INSTRUCTIONS  TO  jury:  stare  decisis.    The  law  as  announced 

in  the  opinion  of  this  court  in  State  v.  Felter,  25  Iowa,  C7,  which  as- 
sumes to  direct  the  method  of  instructing  a  jury  in  murder  cases,  has 
been  too  long  followed  and  acquiesced  in  to  be  now  questioned;  and  the 
instructions  in  this  case,  being  in  accord  with  that  opinion,  are  approved. 
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Appeal  from  Polk  District  Court. 

Wednesday,  January  30. 

The  defendant  was  indicted  for  murder  in  the  first  degree. 
He  was  tried,  found  guilty,  and  sentenced  to  death.  He  ap- 
peals  to  this  court  for  a  reversal  of  the  judgment  against 
him. 

Seward  Smithy  for  appellant. 

Smith  McPherson^  Attorney-general,  for  State. 

RoTHEOOK,  Ch.  J. — T.  The  first  point  in  the  argument  by 
counsel  for  the  defendant  pertains  to  certain  rulings  of  the 
1.  CRIMINAL  c^"^^  1^  passing  upon  challenges  to  persons  called 
challenge  to  ^^  serve  as  jurors  in  the  case.  An  examination 
iliXout  pre-  of  A.  G.  Groves,  a  person  called  as  a  juror,  was 
had,  and  he  was  challenged  by  the  defendant  for 
cause,  and  the  challenge  was  overruled.  It  appears,  however, 
that  Groves  did  not  serve  as  a  juror,  but  that  defendant 
challenged  him  peremptorily,  and  did  not  exhaust  all  of  his 
peremptory  challenges.  If,  therefore,  the  overruling  of  the 
challenge  for  cause  was  erroneous,  it  was  error  without  pre- 
judice. State  V.  Elliott,  45  Iowa,  486;  State  v.  Davis,  41 
Id.,  311;  Barnes  v.  Town  of  Newton,  46  Id.,  567. 

Some  objection  is  made  to  some  remarks  of  the  court  de- 
fining what  is  and  what  is  not  an  unqualified  opinion  of  the 

^ . .  guilt    or    innocence  of    the    defendant.     These 

opSion^asto  remarks  were  made  pending  the  examination  of 
*""'*  a  person  called  to  serve  as  a  juror.     We  think 

the  definition  given  by  the  court  was  correct.  It  was  to  the 
eflTect  that  an  opinion  that  the  defendant  is  guilty  or  innocent 
is  an  unqualified  opinion,  but  that  if  the  opinion  is  guaitled 
by  the  conditions  that,  if  what  the  juror  had  heard  about 
the  case  be  true,  then  the  defendant  is  guilty  or  not  guilty, 
then  the  opinion  is  qualified,  in  the  sense  that  the  juror  does 
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not  know  whether  what  he  had  heard  is  true  or  false.  No 
prejudice  resulted  to  the  defendant  by  this  remark.  The 
person  under  examination  as  a  juror  was  challenged  by  the 
defendant  for  cause,  and  the  challenge  was  sustained. 

W.  W.  Carpenter  and  H.  Parks,  upon  their  examination 
as  to  their  qualification  as  jurors,  answered  that  they  liad 

5 .  gj^.  conscientious  scruples  against   inflicting  capital 

markiVy"  punishment.  The  state  challenged  them  for 
confmended.  causc,  and  the  defendant  objected  to  the  chal- 
for  reversal?  lenge,  because  it  was  not  by  statute  made  a  cause 
of  challenge.  The  challenge  was  overruled,  and  the  court 
thereupon  made  the  following  remarks  upon  the  subject: 

"         *         *  *         They  may  say:     'We,  the  jury, 

find  F.  W.  George  guilty  of  murder  in  the  first  degree,  as 
charged  in  the  indictment,  and  determine  that  he  shall  be 
hanged  by  the  neck  until  he  is  dead;'  or,  leaving  that  out, 
they  may  say,  ^and  determine  that  he  shall  be  confined  in 
the  penitentiary  for  and  during  the  term  of  his  natural  life.' 
Then,  the  governor  can  pardon  him  out.  But  if  they  find 
him  guilty  of  murder  in  the  second  degree,  and  they  send 
him  to  the  penitentiary  for  life,  then  the  governor  can  par- 
don him  out  the  very  same  day,  if  he  thinks  best. 

"When  the  legislature  enacted  this  statute,  it  seems  to  me 
that  they  ought  to  have  provided  for  this  emergency.  If 
the  court  should  decide  here  that  this  is  not  a  good  cause  for 
challenge,  the  supreme  court  might  reverse  it.  If  he  should 
decide  that  it  is  a  good  cause  for  challenge,  and  put  the  juror 
oflF,  the  supreme  court  might  reverse  that.  It  is  in  just  such 
a  tangle  that  we  would  not  complain,  let  them  decide  it 
whichever  way  they  would.     That  is  the  fix  it  is  in. 

"  I  think  that  we  gather  from  the  statute  that,  when  it  is 
proved  to  a  moral  certainty  that  a  person  is  guilty  of  murder 
in  the  first  degree,  willful  and  premeditated  killing,  espe- 
cially of  an  atrocious  nature,  that  it  would  be  well  to  hang 
him.     I  think  that  is  the  idea  they,  the  legislature,  had. 

"  I  believe  the  statute  ought  to  provide  that  it  should  be 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1883.  685 

Btate  V.  George. 

cause  for  challenge  if  a  man  said  he  was  conscientiously  op- 
posed to  hanging  anybody,  and  that  he  would  not  do  it  for 
any  kind  of  murder  whatever.  It  ought  to  be  cause  for 
challenge.  Now,  if  we  say  that  the  only  causes  for  chal- 
lenge are  those  laid  down  in  the  statute,  then  I  do  not  be- 
lieve that  the  statute  provides  for  this  case.  I  do  say  that 
when  they,  the  legislature,  enacted  this  statute  in  regard  to 
capital  punishment,  they  should  have  provided  for  that,  and 
not  having  done  so  is  equivalent  to  saying  that  no  man  is  to 
be  hanged  in  this  country,  no  matter  how  cruel  and  beastly  a 
murder  he  may  have  committed." 

It  is  claimed  that  the  defendant  was  prejudiced  by  these 
remarks. 

We  are  free  to  say  that  it  would  have  been  better,  and 
more  in  consonance  with  our  practice,  if  the  court  had 
omitted  these  remarks.  The  challenge  had  been  sustained, 
and  that  was  an  end  of  the  matter.  What  is  complained  of 
is  not  in  the  nature  of  an  opinion,  but  seems  to  be  some 
observations  as  to  what  in  the  judgment  of  the  court  was 
the  legislative  intent,  and  what  the  legislature  might  have 
done.  The  court  seemed  to  think  that  the  legislature  had 
the  idea,  "when  it  is  proved  to  a  moral  certainty  that  a  per- 
son is  guilty  of  murder  in  the  first  degree,  willful  and  pre- 
meditated killing,  especially  of  an  atrocious  nature,  that  it 
would  be  well  to  hang  him."  It  cannot  be  doubted  that  the 
statute  authorizes  the  infliction  of  the  death  penalty. 

But,  however  the  jury  may  have  regarded  the  remarks 
last  above  quoted,  the  closing  part  of  what  was  said  by  the 
court  was  favorable  to  the  defendant,  because  it  is  there 
stated  that  the  legislature  have  said,  in  effect,  that  "  no  man 
is  to  be  hanged  in  this  country,  no  matter  how  cruel  and 
beastly  a  murder  he  may  have  committed."  And  the  court 
in  its  instructions  to  the  jury  used  this  language:  "It  is 
your  duty  as  jurors  to  try  and  determine  this  case  according 
to  the  evidence  produced  and  submitted  to  you  in  open  court 
on  this  trial,  and  the  law  as  given  to  you  by  the  court  in 
these  instructions,  and  upon  nothing  else." 
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We  conclude,  under  these  circumstances,  and  consid- 
ering the  fact  that  the  ^remarks  complained  of  were  made 
before  the  jury  was  made  up  and  impaneled,  and  were  not 
addressed  to  the  jury  or  intended  for  their  consideration, 
that  the  defendant  was  not  prejudiced  thereby.  If  the  re- 
marks were  heard  by  any  of  the  persons  who  served  upon  the 
jury,  their  tendency  would  rather  be  to  create  the  impression 
that  the  state  of  the  law  was  such  that  the  death  penalty  could 
not  be  inflicted. 

One  Thomas  French  was  a  juror  who  served  in  the  trial  of 
the  case.  It  is  claimed  that,  in  his  examination  as  to  his 
qualifications  as  a  juror,  he  deceived  the  court  and  counsel 
by  false  answers  to  questions  as  to  his  knowledge  of  the  de- 
fendant and  of  the  alleged  crime.  This  was  one  of  the 
grounds  of  the  motion  for  a  new  trial,  and  certain  affidavits 
were  filed  in  behalf  of  the  defendant,  and  the  juror  was 
called  and  examined  under  oath  touching  the  matter. 

We  need  not  set  out  the  affidavits,  or  tfie  other  evidence 
taken  upon  this  branch  of  the  case.  It  is  sufficient  to  say 
that  we  think  the  court  did  not  err  in  overruling  the  motion 
on  this  ground.  We  are  not  prepared  to  say  that  the  juror 
did  not  fully  explain  all  the  charges  against  him,  and  excul- 
pate himself  from  any  wrong. 

II.     We  come  now  to  the  principal  question  in  the  case. 

The  defendant  claimed  upon  the  trial  that  he  should  be  ex- 

4.  murder:     ^^'Jscd  for  the  homicide,  upon  the  ground  of  insan- 

dSense:^vf-   i^J-     ^^^  ^^^^  1*  ^8  proper  that  we  should  give 

eredfinfer-^'  a  Statement   of  the   facts   attendant   upon   the 

epfiepsy.™       alleged   crime.     The  defendant  at  the  time  of 

the  homicide  had  been  married  about  twelve  years,  and  had 

a  wife  and  five  children,  then  residing  in  Des  Moines.     He 

left  his  family  at  Altoona  on  the  twenty-third  of  December, 

1880,  and  remained  away  until  the  latter  part  of  February, 

when  he  returned,  and  remained  at  home  until  some  time  in 

May,  when  he  again  left,  and  was  not  at  home  at  all  after 

that,  except  on  two  or  three  occasions,  and  then  only  for  a 
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short  time — at  one  time  half  a  day,  at  other  times  but  a  few 
minutes.  In  April,  1881,  the  family  removed  from  Altoona 
to  Des  Moines.  On  the  twenty-fourth  of  June,  1881,  the 
defendant  went  to  the  home  of  one  Hockersmith,  with  a 
woman  named  Martin,  whom  he  represented  to  be  his  wife, 
and  who  was  far  advanced  in  pregnancy.  He  obtained 
boarding  with  Hockersmith  for  himself  and  the  woman,  and 
they  remained  there  three  nights  and  three  days,  and  occu- 
pied the  same  room  and  bed.  After  leaving  there,  he  took 
the  woman  to  the  home  of  one  Anderson,  where  she 
remained  two  weeks  and  a  few  days.  Some  two  or  three 
days  after  going  there,  the  defendant  called  on  the  woman, 
and  .was  forbidden  further  visits.  The  woman  was  sent  away 
from  this  place  by  Mrs.  Anderson.  The  defendant  stated  to 
one  witness,  to.  whom  he  applied  for  boarding  for  the  woman, 
that  she  came  from  Monroe,  that  she  had  been  in  the  city 
only  a  few  days,  and  that  he  was  acting  as  her  friend. 

About  July  20,  John  Epps  took  the  woman  to  the  house 
of  Mrs.  Bunce,  and  left  her  there,  saying  he  would  pay  for 
her  board.  John  Epps  was  a  man  some  fifty-two  years  of 
age.  He  kept  a  barber  shop,  and  made  some  claim  to  be  a 
physician,  and  was  called  Dr.  Epps.  So  far  as  appears,  he 
and  the  defendant  had  been  on  terms  of  friendship,  and  the 
defendant  had  been  taking  medicine  which  was  prescribed  by 
Epps.  On  Saturday,  the  twenty-third  day  of  July,  1881,  the 
defendant  was  armed  with  a  revolver,  and  declared  to  several 
persons  his  intention  to  kill  Epps,  because  he  (Epps)  was 
going  to  produce  an  abortion  upon  the  woman  named  Mar- 
tin; that  her  father  on  his  death-bed  made  him  promise  to 
protect  her,  and  he  was  going  to  do  it.  On  Sunday  morn- 
ing, the  twenty-fourth  of  July,  the  defendant  went  to  the 
house  of  Mrs.  Bunce,  and  he  was  refused  admittance.  He  en- 
gaged in  conversation  with  a  person  who  was  sitting  at  an 
open  window  in  an  adjoining  house.  In  this  conversation 
he  inquired  if  Epps  had  been  at  Mrs.  Bunco's  that  morning, 
and  was  advised  that  he  had  been.     He  declared  his  purpose 
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to  fiboot  Epps,  because  be  was  going  to  perform  an  abortion 
upon  tbe  woman  named  Martin.  Wbilo  engaged  in  tbis 
conversation,  Epps  came  down  tbe  street,  and  tbe  defendant 
stepped  out  on  tbe  sidewalk  and  asked  bim  where  be  was 
going.  Epps  replied  tbat  be  was  going  to  Mrs.  Bunce's. 
Tbe  defendant  told  bim  be  sbould  not  go  tbere — tbat  he 
would  shoot  bim — tbat  be  should  not  perform  tbe  abortion 
— tbat  he  would  take  his  life  first.  He  drew  his  revolver, 
and  Epps  ran  across  tbe  street,  tbe  defendant  following  bim, 
and,  as  they  ran,  the  defendant  shot  Epps  twice.  Tbe  last  shot 
pierced  bis  heart,  and  he  fell  and  died  in  five  minutes. 
After  be  fell,  tbe  defendant  stood  over  bim  and  snapped  bis 
pistol  at  his  heart.  After  tbe  shooting,  the  defendant  ran 
and  attempted  to  escape,  but  was  captured  several  squares 
away,  and  put  in  jail.  Tbe  foregoing  facts .  attending  tbe 
homicide  are  not  in  dispute.  They  are  but  a  plain,  unvar- 
nished stjitement  of  tbe  evidence  in  tbe  case,  to  which  tbere 
is  nothing  in  conflict  or  contradiction.  If  tbe  defendant  was 
of  sound  mind,  and  legally  responsible  for  bis  acts,  be  was 
guilty  of  murder  in  the  first  degree.  Tbere  was  tbe  intent 
to  kill,  tbe  deliberation  and  premeditation,  and  all  tbe  ele- 
ments necessary  to  constitute  tbat  crime. 

Tbe  evidence  upon  tbe  question  of  insanity  is  voluminous. 
Some  forty  witnesses  testified  for  tbe  defendant  upon  tbis 
point.  We  cannot  set  out  tbe  evidence  in  detail  in  an  opin- 
ion. There  is  one  fact,  however,  upon  which  all  of  the  evi- 
dence is  in  accord,  and  that  is,  tbat  for  some  time  before  the 
homicide  tbe  defendant  bad  been  afflicted  with  epilepsy. 
It  appears  tbat  bis  mother's  sister  was  in  her  lifetime  sub- 
ject to  the  same  disease,  and  tbe  father  of  tbe  defendant  has 
two  nephews  who  are  insane.  It  is  not  quite  certain  when 
tbe  defendant  was  first  affected  in  tbis  way.  His  father 
states  tbat  tbe  first  be  beard  of  it  was  three  or  four  years 
before  tbe  trial  in  tbe  court  below,  which  was  in  April,  1882. 
TbQ  wife  of  tbe  defendant  testified  tbat  tbe  disease  com- 
menced in  March,  1879,  which  was  some  three  years  before 
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the  trial.  Other  witnesses  fix  the  time  somewhat  further 
back;  but  it  is  safe  to  say  that  he  was  not  troubled  in  this 
way  more  than  four  years  prior  to  the  trial  in  the  court  be- 
low. It  does  not  appear  that  the  convulsions  occurred  at 
regular  intervals,  and  at  times  they  were  merely  momentary, 
and  at  other  times  continued  for  some  time.  Before  and 
after  the  principal  attacks,  the  witnesses  for  the  defendant 
all  concur  in  stating  that  his  language  was  incoherent,  show- 
ing that  his  mind  was  aflFected,  and  he  labored  under  mental 
delusions,  and  had  a  wild  and  unnatural  expression  of  the 
eyes.  And  some  of  these  witnesses  stated  that  on  the  day 
before  the  homicide,  and  in  the  evening  of  that  day,  he  man- 
ifested these  peculiarities. 

But  it  appears  quite  evident  from  the  testimony  of  these 
witnesses  that  there  were  times  when  the  defendant  was  sane 
and  rational.  Dr.  Kennedy,  who  was  county  physician  for 
part  of  the  time  tbat  defendant  was  confined  in  the  jail,  and 
who  attended  him  professionally,  while  expressing  the  opin- 
ion that  at  times  defendant  was  insane,  did  not  state  it  as 
his  belief  that  he  was  insane  at  all  times.  In  answer  to  a 
question  put  by  a  juror,  this  witness  stated  that  a  large  part 
of  the  time  he  regarded  him  as  responsible  for  any  crime 
that  he  might  commit,  but  that  he  did  not  know  how  soon 
that  condition  might  change. 

On  the  other  hand,  a  number  of  witnesses  who  were 
acquainted  with  defendant,  and  also  saw  him  on  the  day  of 
the  homicide  and  the  day  before,  testify  that  they  saw  noth- 
ing peculiar  in  his  acts,  declarations,  or  conduct.  And  it 
does  not  appear  that  there  were  any  unusual  manifestations 
on  his  part  when  he  was  arrested  and  put  in  jail.  And  the 
evidence  does  not  show  that  he  had  any  attack  of  epilepsy 
within  a  short  time  before  the  day  of  the  homicide.  .  And  it 
does  not  appear  that  he  was  thus  afflicted  for  some  two  weeks 
after  he  was  confined  in  jail. 

It  is  not  claimed  that  epilepsy  is  necessarily  such  evidence 
of  insanity  as  to  excuse  the  subject  of  it  from  criminal  re- 
VoL.  LXII— 44 
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Bponsibility.  Common  observation  teaches  that  there  arc 
persons  afflicted  with  this  disease  who  at  intervals  between 
the  convulsions  are  perfectly  sane  and  rational.  In  Vol.  T, 
Sec.  472,  of  Wharton  &  Stille's  Medical  Jurisprudence,  it  is 
said:  "It  will  be  pecularily  necessary  here  to  make  a  division 
between  the  several  classes  of  epileptic  diseases.  The  infirm- 
ity is  well  known  to  appear  in  very  different  degrees  of 
intensity  under  different  circumstances,  and,  as  it  arises  from 
different  physical  causes,  it  may  be  considered  as  exerting 
different  retroactive  influences  on  the  mind  and  the  body. 
It  may  affect  the  intellectual  faculties  in  a  very  subordinate 
degree,  as  the  cases  of  Caesar,  Napoleon  and  Mohammed 
sufficiently  prove.  The  doctrine,  therefore,  results,  that  in 
general  epilepsy  the  usual  presumption  of  responsibility 
applies  to  acts  committed  in  the  intervals  between  one  attack 
and  another." 

We  are  asked  to  set  aside  the  verdict  and  reverse  the 
judgment  of  the  district  court  in  sustaining  the  verdict, 
upon  the  ground  that  the  evidence  shows  that  defendant  was 
not  criminally  responsible  for  the  homicide  by  reason  of 
insanity.  A  full,  fair  and  candid  examination  of  the  record 
leads  us  to  the  conclusion  that  we  cannot  do  so.  If  it  were 
not  that  the  defendant  is  condemned  to  death,  we  do  not  be- 
lieve we  would  be  asked  to  do  so.  We  think  the  evidence 
very  clearly  shows  that  at  times  the  defendant  was  sane  and 
responsible,  and  it  was  for  the  jury  to  determine  whether  or 
not  he  was  in  that  condition  of  mind  when  he  took  the  life 
of  his  victim;  and  upon  that  question  we  cannot  say  that 
the  verdict  is  wrong. 

III.     Complaint  is  made  of  the  instructions  given  by  the 
court  to  the  jury.     It  is  said  that  they  "are  heavily  draped 
...,       in  favor  of  the  state,  and  that  the  charities  of 
jSy^^stare^    the  law  are   not  made   so  conspicuous   as   the 
decisis.  defendant  had  a  right   to   expect  or  demand." 

Objection  is  made  to  certain  expressions  and  phrases  in  the 
instructions,  which  are  said  to  be  prejudicial. 
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The  instructions  are  in  full  accord  with  the  opinion  in 
State  V,  Fetter^  25  Iowa,  67,  which  assumes  to  direct  the 
method  of  instructing  a  jury  in  cases  of  this  character.  The 
law  as  there  announced  has  been  too  long  followed  and 
acquiesced  in  to  be  now  questioned. 

Affibmed. 


GoFF  V.  The  Hawkeye  Pump  and  Windmill  Co.  et  al.       w~wi( 

1.  Corporations:  FAiiSB  certificates  op  paid  up  stock:  liability  132    ^ 

OF  coBPORATioN.  Where  a  corporation,  contrary  to  statute,  but  by  the 
mutual  a^rreement  of  its  stockholders,  issues  certificates  of  paid  up  stock 
when  only  a  pro  rata  portion  has  in  fact  been  paid,  this  may  be  ground 
for  a  proceeding  in  the  interest  of  the  public  to  wind  up  the  concern, 
but  it  is  not  ground  for  one  of  the  subscribers  to  the  stock,  and  a  party  to 
the  unlawful  undertaking,  to  have  his  contract  of  subscription  set  aside, 
and  his  pro  raia  payment  refunded. 

2.  :  SUBSCRIPTION  TO  stock:  false  promises:  cancellation  of 

SUBSCRIPTION.  A  subscriber  to  the  capital  stock  of  a  corporation  can- 
not have  his  contract  of  subscription  set  aside,  and  the  amount  paid 
thereon  rfeunded,^mply  because  the  corporation,  by  its  agents,  repre- 
sented that  it  would  put  a  certain  amount  of  working  capital  into  the 
concern,  and  then  failed  to  do  so,  when  the  subscriber  well  knew  the 
condition  of  the  corporation,  and  its  lack  of  funds,  and  no  specific  method 
for  raising  the  funds  was  agreed  upon. 

8.  Appeal  to  Supreme  Court:  certifying  record:  jurisdiction. 
The  trial  court  does  not,  because  an  appeal  has  been  taken,  lose  its  juris- 
diction  to  do  anything  necessary  for  the  presentation  of  the  case  in  this 
court. 

Appeal  from  Pottawattamie  Circuit  Court. 

Thursday,  January  31. 

Action  in  equity  to  set  aside  a  contract  of  subscription  to 
the  capital  stock  of  the  defendant.  The  Hawkeye  Pump  and 
Windmill  Co.  There  was  a  decree  for  the  plaintiflT.  The  de- 
fendant appeals. 
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jJT.  P.  Brewer^  for  appellants. 
Sapp  dk  Lyman^  for  appellee. 

Adams,  J. — ^The  plaintifT  sets  up  two  grounds  for  setting 
aside  the  contract  fraud  and  failure  of  consideration.  The 
fraud  is  alleged  to  consist  in  certain  promises  as  to  what  the 
conapany  would  do,  which  promises  it  has  not  fulfilled.  The 
failure  of  consideration  is  alleged  to  consist  in  the  failure  to 
fulfill  the  promises.  The  court  found  that  the  consideration 
of  the  subscription  had  failed,  and  decreed  that  the  contract 
be  canceled,  and  that  the  property  which  the  plaintiff  gave 
in  payment  for  the  stock  be  restored  to  him. 

The  company,  as  its  name  indicates,  is  a  corporation  or- 
ganized for  the  manufacture  of  pumps  and  windmills.  It  is 
the  owner  of  a  patent  right.  The  plaintiff  is  a  mechanic. 
As  such  he  entered  into  a  contract  with  the  company  to  man- 
ufacture for  it  one  hundred  pumps  and  windmills.  While 
performing  his  contract  with  the  company,  he  became  desir- 
ous of  acquiring  an  interest  in  the  company;  and  the  com- 
pany having  the  power  to  issue  more  stock  than  had  been 
subscribed,  the  plaintiff  was  allowed  to  take  Jwenty-four  shares, 
of  the  nominal  value  of  $2,400.  lie  gave  therefor  property 
of  the  estimated  value  of  $1,200,  and  the  stock  was  issued  to 
him  as  full-paid  stock. 

The  contract  for  the  manufacture  of  one  hundred  pumps 
and  windmills  was  by  mutual  consent  abandoned,  and  the 
company  itself  entered  upon  the  manufacture,  employing  the 
plaintiff  as  master  mechanic  in  the  business,  at  a  salary  of 
$1,000  a  year.  The  company,  in  proceeding  with  the  busi- 
ness, incurred  some  indebtedness,  though  we  think  not  a  very 
large  one.  But,  whether  it  was  large  or  small,  the  company 
became  somewhat  embarrassed.  It  had  never  had  much 
money,  the  stock  which  had  been  subscribed  having  been  paid 
for  in  property.  In  view  of  the  company's  embarrassment 
and  want  of  success,  the  plaintiff  became  desirous  of  resciud- 
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Ing  his  contract  of  subscription,  of  restoring  his  stock  to  the 
company,  and  recovering  the  property  which  he  had  given  in 
payment  for  it.  For  that  purpose  he  brought  this  action, 
averring  that,  at  the  time  of  his  contract  of  subscription,  one 
Evans  and  one  Walker,  stockholders,  "acting  for  and  on  be- 
half of  the  company,  represented  and  promised  the  plaintiff 
that  the  said  company  would  *  *  *  *  px,t 
into  said  company  the  sum  of  $10,000  as  working  capital." 
He  also  avers  that  the  company  has  failed  to  put  in  said  sum. 
Its  alleged  promise  and  failure  in  this  respect  constitute  the 
fraud  and  the  failure  of  consideration  complained  of. 

The  record  discloses  some  very  objectionable  conduct  on  the 
part  of  the  original  stockholders,  but  w^  cannot  for  this  reason 
depart  from  the  proper  rules  of  law  respecting  the  rights  and 
liabilities  of  stockholders  in  incorporated  companies. 

However  objectionable  may  have  been  the  conduct  of  the 
original  stockholders,  and  however  worthy  of  condemnation, 
we  are  not  able  to  see  how  it  gives  the  plaintiff  any  rights  as 
against  the  company. 

Many  considerations  have  been  urged  in  this  case  which 
cannot  properly  be  deemed  to  have  any  legal  bearing  upon  it. 
Evidence  was  introduced  upon  both  sides  in  regard  to  the 
value  of  the  patent  right.  This  evidence  is  conflicting.  One 
witness  testified  that  it  is  worthless,  and  two  that  it  is  valu- 
able. But  we  do  not  deem  the  question  a  material  one.  It 
does  not  seem  to  be  involved  in  the  issues  as  made  by  the 
pleadings,  and,  besides,  if  the  pleadings  presented  the  ques- 
tion, we  could  not  hold  that  it  is  material,  unless  the  law  is 
that  whoever  subscribes  for  stock  in  an  incorporated  company, 
which  holds  among  its  assets  a  patent  right,  may  be  released 
from  his  subscription  and  placed  in  statu  quOy  if  the  patent 
right  proves  upon  trial  to  be  worthless;  and  no  one  would 
claim  that  that  is  the  law. 

Another  thing  urged  upon  our  attention  is  the  company's 
lack  of  money.  At  the  time  the  plaintiff  subscribed  for  his 
Etock,  the  company  does  not  appear  to  have  had  much  money, 
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and  does  not  appear  to  have  liad  occasion  up  to  that  time  to  em- 
ploy much  money.  It  had  not  itself  been  engaged  in  manu- 
facturing. After  it  entered  upon  the  business  of  manufactur- 
ing, its  needs  seem  to  have  become  greater.  But  all  this 
question  and  discussion  as  to  the  amount  of  money  which  the 
company  had  at  the  time  the  plaintiff  subscribed  for  his 
stock  seem  to  us  to  be  wholly  immaterial.  No  such  question 
is  presented  in  the  pleadings,  and,  besides,  there  was  no  con- 
cealment in  regard  to  the  assets  of  the  company,  and  there 
is  no  pretense  that  the  plaintiff  did  not  know  precisely  what 
they  were. 

Another  thing  urged  upon  our  attention  is,  that  no  part  of 
1  CORPORA-  ^^^  stock  subscribed  for  by  any  one  was  fully  paid 
ceJifftcat€s*of  ^P»  ^^^  J^^  ^^  ^^^  issucd  as  fully  paid.  There 
fiabiuT/of*^*^*  seems  to  have  been  a  mutual  understanding  that, 
corpora  on.  ^jp^^  ^^^  payment  of  fifty  cents  on  a  dollar,  and 
that,  too,  in  property,  stock  should  be  issued  as  fully  paid. 

Under  the  statute,  articles  of  incorporation  must  fix  the 
amount  of  capital  stock,  and  notice  of  the  amount  authorized 
must  be  given  to  the  world.  Code,  §  1063.  The  public  has 
a  right  to  assume,  where  the  stock  of  a  company  lias  all  been 
issued  as  full-paid  stock,  that  it  has  been  paid  for  in  full  in 
money,  or  in  property  at  a  fair  value.  The  mode  of  doing 
business  adopted  in  this  case  has  for  its  object  to  make  a  show 
of  capital  and  responsibility  not  in  fact  possessed.  But,  while 
this  might  be  ground  for  a  proceeding  in  the  interest  of  the 
public  to  wind  up  the  company,  it  is  not  ground  upon  which 
the  plaintiff  can  predicate  his  right  to  relief.  lie  presents 
no  such  question  in  his  petition,  and,  besides,  he  not  only 
knew  upon  what  basis  stock  had  been  subscribed  and  paid  for, 
but  he  subscribed  and  paid  for  his  stock  upon  the  same  basis. 

We  have  said  this  much  in  regard  to  the  questions  dis- 
cussed by  counsel,  which  appear  to  us  to  be  foreign  to  the  is- 
2. :  sub-  sues  and  immaterial  in  every  respect.     We  re- 

scriptlun  to  i    .      .X»  i 

stock :  false     turn  now  to  what  the  plaintiff  has  actually  aver- 

pronilses :  ^  *> 

of"ubscrip-     ^^^  ^^  ^^^^  petition  as  a  ground  of  relief;  and  that 
^***"*  is,  that  two  of  the  stockholders,  "acting  for  and 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1883.  605 

€k)ff  Y.  The  Hawkeye  Purop  and  Windmill  Co.  et  al. 

on  behalf  of  said  company,  represented  and  promised  the 
plaintilF  that  the  said  company  would       *       *       *       * 
put  into  said  company  the  sum  of  $10,000  as  working  capi- 
tal."    This  allegation  the  company  denied. 

The  plaintiff  introduced  evidence  showing  that  the  com- 
pany appointed  stockholders  Evans  and  Hendric  as  a  com- 
mittee to  negotiate  with  him.  The  stockholders  alleged  to 
have  made  the  promise  in  behalf  of  the  company  were  Evans 
and  Walker.  Two  witnesses  testify  to  the  alleged  promise, 
and  three  deny  it. 

We  think  that  there  was  some  talk,  at  least  on  the  part  of 
certain  stockholders,  of  procuring  additional  subscriptions  to 
stock,  and  raising  more  money  in  that  way.  There  is  a  little 
evidence  tending  to  show  that  the  original  stockholders  at  one 
time  contemplated  advancing  some  money  to  the  company  for 
its  use. 

The  plaintiff  seems  to  have  no  theory  whatever  as  to  how 
the  company  was  to  obtain  $10,000.  Sometimes  we  might 
infer  from  the  argument  of  his  counsel  that  his  theory  is  that 
the  company  already  had  the  money,  and  that  the  only  ques- 
tion was  as  to  using  it  as  working  capital.  At  other  times 
they  deny  that  the  company  ever  had  any  money. 

If  the  company  already  had  the  money,  then  the  question 
pertained  merely  to  the  mode  of  conducting  the  business.  If 
it  had  not  the  money,  it  could  obtain  it  only  by  giving  an 
equivalent  in  some  form.  The  failure  to  obtain  it,  then,  was 
not  in  our  opinion  a  fraud,  nor  a  failure  of  consideration  of  , 
the  plaintiff's  contract  of  subscription  to  stock.  If  the  com- 
pany had  borrowed  $10,000,  the  plaintiffs  stock  might  have 
been  worth  more,  and  might  have  been  worth  less.  If  they 
were  proceeding  with  a  worthless  patent,  as  the  plaint- 
iff claims,  his  stock  would  doubtless,  by  the  incurmeut  of 
such  indebtedness,  have  been  worth  less.  Not  only  would 
the  company  have  been  obliged  to  repay  it,  but  the  plaintiff 
himfielf,  as  his  stock  was  in  fact  only  half  paid,  might  per 
haps  have  been  called  upon  for  the  balance.     If  the  company 
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and  the  enterpriBe  are  in  tlie  condition  in  which  he  claims 
thej  are,  we  think  that  he  ought  to  be  thankful  that  the  com- 
pany, by  doing  so  h'ttle,  has  involved  itself  so  little.  We 
think  the  decree  of  the  circuit  court  cannot  be  sustained. 

II.     The  appellee  claims  that  the  record  was  not  certified 

3.  APPKALto    until  after  the  appeal,  though  within  six  months, 

court:  cert!-    and  that  the  court  below  had  no  jurisdiction  to 

fytng  record :  ,r*      t  i/.  -ii  -r* 

Jurisdiction,  certify  the  record  after  appeal  was  taken.  But 
we  think  that  the  court  below  does  not,  by  reason  of  an  ap- 
peal being  taken,  lose  its  jurisdiction  to  do  anything  necessary 
for  the  presentation  of  the  case  in  this  court 

Eeyebssd. 
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[The  opinions  reported  In  this  SapPLEMBNT  were  held  back  opon  petitions  for 
re-heurlng»  and  did  not  come  into  my  hands  in  time  for  insertion  in  vheir  chron- 
ological order^AEPOiiTB&.] 

Johnston  Harvester  Co.  v.  Cibula. 

1.  Fraudulent  Conveyance:  from  mother  to  soits:  evidence  es- 
TABLiSHiNO.  The  evidence  in  this  case  considered,  and  lield  to  justify 
the  trial  court  in  decreeing:  that  a  conveyance  of  land  by  a  mother  to 
her  sons  should  be  set  aside  as  be^ig  in  fraud  of  her  creditors. 

Appeal  from  Tama  District  Cov/rt. 

Friday,  October  5,  1882. 

This  is  a  creditors'  bill  alleging,  in  substance,  that  Martin 
and  Mary  Oibala  were  husband  and  wife,  and  that,  being 
largely  indebted,  they  conveyed  certain  real  estate  described 
in  the  petition  to  their  two  sons,  Frank  and  John,  who  are 
made  defendants,  for  the  purpose  of  hindering  and  defraud- 
ing the  creditors  of  the  said  Martin  and  his  wife.  The 
court  found  for  the  plaintiff,  and  defendants  appeal. 

Lamh  cfe  BroB.  and  WrigU^  Cummins  c&  Wright^  for 
appellants. 

J.  J.  Moaiiat  and  W.  H.  StiverSj  for  appellee. 

Seevers,  Ch.  J. — Possibly,  as  is  claimed,  owing  to  the  fact 
that  the  defendants  and  the  material  witnesses  introduced  by 
the  parties  understand  the  English  language  indifferently, 
the  case  is,  so  far  as  the  evidence  is  concerned,  obscurely  pre- 
sented. It  is  exceedingly  difficult  to  ascertain  with  certainty 
the  facts  established  thereby.  It  seems  to  be  undisputed 
that  the  defendant,  Mary  Cibula,  was  the  owner  of  one 
hundred  and  sixty  acres  of  land,  which  she  conveyed  to  her 
two  sons,  in  consideration  of  their  paying  her  $400,  and 
assuming  to  pay  a  mortgage  on  the  real  estate  conveyed  for 
$1,200.     There  is  evidence  tending  to  show  that  the  $400 
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was  paid  by  the  sale  of  grain  raised  on  the  land.  It  does 
not  clearly  appear  to  whom  the  land  belonged  when  the  grain 
was  produced,  but  we  are  induced  to  think  the  land  at  that 
time  belonged  to  Mrs.  Cibula;  but  the  defendants,  or  one  of 
them,  may  have  leased  it  of  her.  It  is  conceded  that,  at  the 
time  the  conveyance  was  made,  Mrs.  Cibula  was  indebted  to 
the  plaintiff  and  at  least  one  other  person.  The  amount  was 
not  large.  Possibly  it  did  not  exceed  $150.  There  is  no 
positive  and  direct  evidence  that  the  boys,  Frank  and  John, 
had  any  knowledge  of  such  indebtedness.  In  fact,  they  tes- 
tify that  they  had  no  such  knowledge,  and  there  is  no  evi- 
dence to  the  contrary,  except  inferences  that  may  be  drawn 
from  the  relation  of  the  parties.  The  amount  Frank  and 
John  bound  themselves  to  pay  for  the  premises  was  $1,600. 
There  are  but  two  witnesses  *that  testify  as  to  the  value  of 
the  same,  one  of  whom  is  the  defendant,  John,  who  states, 
when  asked  what  the  land  was  worth,  "I  don't  know.'^ 
When  asked,  ''IIow  much  do  you  think?"  he  replied,  "I  think 
about  $5  an  acre."  This  evidence  is  very  unsatisfactory,  and 
the  thought  that  the  land  is  worth  more  than  the  answer 
stated  is  not  negatived.  If  the  land  was  worth  only  the 
amount  stated,  then  Frank  and  John  Cibula  bound  them- 
selves to  pay  twice  as  much  as  it  was  worth.  The  other  wit- 
ness states  that  the  land  was  fully  worth  $20  per  acre  at  the 
time  the  conveyance  was  made.  This  witness  we  judge  to  be 
entirely  disinterested,  and  we  think  the  land  is  worth  the 
amount  he  states;  such  amount  being  twice  as  much  as  the 
defendants  bound  themselves  to  pay. 

It  does  not  clearly  appear,  but  we  suppose  the  mortgage 
was  a  prior  lien.  All  that  the  defendants,  Frank  and  John, 
therefore,  have  invested  in  the  premises  is  $400,  and  we  feel 
constrained  to  hold  the  conveyance  to  them  to  be  fraudulent 
and  void  as  to  the  excess  in  value  of  the  premises  above  the 
mortgage  and  the  amount  paid  by  them.  The  premises  are 
amply  sufficient  to  pay  the  plaintiffs  and  the  mortgage,  and 
to  reimburse   the  defendants,  Frank  and   John.     The  evi- 
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dence  of  the  defendants  is  so  iinsatisfaetorj  that  the  transac- 
tion cannot,  we  think,  be  upheld.  It  is  possible  that  this  is 
the  misfortune  of  the  defendants,  and  caused  by  their  inabil- 
ity to  explain  themselves  fully  in  our  language.  But  we  are 
impressed  with  the  belief  that  it  suffteiently  appears  from  the 
evidence  of  the  defendants  that  the  transaction  is  not  an 
honest  one,  but  made  with  intent  to  hinder  and  delay  credi- 
tors. In  the  petition,  the  plaintiffs  seek  to  subject  the  land 
to  the  payment  of  a  judgment  in  favor  of  one  Odwarker 
against  the  defendant,  Martin.  We  find  no  evidence  in  the 
abstract  that  there  is  such  a  judgment  in  existence.  We 
take  it  for  granted  that  it  was  not  embraced  in  the  decree 
below.  If  it  was,  there  must  be  a  modification  in  this 
respect.  UntiJ  we  are  advised  by  counsel  that  such  modifi- 
cation  is  required,  we  will  simply  affirm  the  judgment  below. 

Affirmed. 
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WoRMBR  &  Sox  v.  The  Waterloo  Agricultural  Works 

ET  AL. 

1.  Subrogation:  wao  entitled  to:  rule  stated  and  applied.  A  I  m  ^S 
person  may  be  subrogfated  to  the  righta  of  a  creditor,  in  the  absence  of  f52~ml 
any  contract  or  understanding,  when  he  is  surety,  and  pays  the  debt  for  ilL-^l 
his  own  protection,  or  when  he  is  a  junior  lien-holder,  and  pays  the  62  099| 
senior  lien  for  his  own  protection.  Bat  where  a  person  is  in  no  manner  r^  ^^' 
boand,  and  on  his  own  motion,  in  the  absence  of  a  contract  or  expecta-  Im  59]  | 
tion  that  he  will  be  sabstitated  in  the  place  of  the  creditor,  pays  the  ,SJ^^! 
debt,  he  will  be  regarded  as  an  intermeddler,  and  not  entitled  to  subro- 
gation.(See  authorities  cited  by  Seevera,  J.)  Accordingly  held,  under  the 
lacts  of  this  case,  (see  opinion,)  where  intervener  furnished  the  money 
to  redeem  from  a  judicial  sale,  that  he  was  not  entitled  to  be  subrogated 
to  the  rights  of  the  porchaser  at  the  sale. 

Appeal  from  Black  Hawk  District  Court 

FridaYjDecember  14, 1882. 

Action  to  foreclose  a  mortgage  executed  bj  the  def|pndaiit 
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corporation.  Robert  Waller  intervened,  and  seeks  to  have  es- 
tablished a  lien  prior  to  that  of  the  mortgage.  The  court 
found  and  entered  judgment  for  the  intervener,  and  the  plaint- 
iff alone  appeals. 

Boies  (b  Couc\  for  appellant 

Chraham  d&  Cadyy  for  intervener. 

Sbevebs,  Ch.  J. — As  against  the  defendant,  it  was  held  in 
50  Iowa,  262,  that  the  plaintiff  was  entitled  to  a  foreclosure 
of  the  mortgage.  Two  days  prior  to  the  procedendo  being 
filed  in  the  district  court,  Robert  Waller  intervened  in  the 
action  by  filing  a  petition,  in  which  he  claimed  that  the  plaint- 
iffs' mortgage  was  junior  to  certain  liens  or  interests  he  had 
in  and  to  the  mortgaged  premises.  The  material  facts  upon 
which  such  claim  is  based  are  as  follows:  The  premises  had 
been  sold  under  executions  issued  on  judgments  establishing 
mechanics'  liens  thereon.  These  liens  were  prior  to  that  of 
the  mortgage,  and  one  Bayless  was  the  purchaser  at  the  ex- 
ecution sale.  The  defendant's  right  of  redemption  expired 
in  June,  1875.  The  right  of  creditors,  including  the  plaint- 
iffs, to  redeem  had  expired  prior  to  that  time.  Unless,  there- 
fore, redemption  was  made  by  or  in  the  interest  of  the  defend- 
ant, the  premises  would  be  conveyed  by  the  sheriff  to  Bay- 
less,  and  the  interest  of  the  plaintiffs  under  the  mortgage, 
as  well  as  that  of  defendant,  would  be  cut  off,  and  Bayless 
would  become  the  absolute  owner  of  the  premises. 

A  day  or  two  prior  to  that  on  which  the  right  to  redeem 
expired,  one  Ackley,  president  of  the  defendant,  and  acting  for 
it,  applied  to  one  Cain,  an  agent  of  the  defendant  at  Du- 
buque, for  a  loan  to  redeem  the  property  from  the  sale  to 
Bayless.  Ackley  represented,  or  caused  Cain  to  understand, 
that  Bayless  would  assign  the  certificate  of  purchase  upon  be- 
ing paid  the  amount  required  to  redeem.  But  it  was  regarded 
as  doubtful,  for  want  of  time,  if  this  could  be  accomplished, 
as  Bayless  was  a  non-resident.     Redemption  had  to  be  made 
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in  Black  Hawk  county,  and  the  conclusion  at  Dubuque 
was  that  Cain  should  go  to  Waterloo  prepared  to  and  to  make 
redemption,  if  he  saw  proper.  Ackley  and  Cain  reached 
Waterloo  about  7  o'clock  in  the  evening,  and  redemption,  if 
made  at  all,  had  to  be  made  before  midnight.  Ackley  made 
efforts  to  see  the  attorneys  acting  for  Bayless,  but  failed  to  do 
so,  and  it  was  then  certainly  developed  that  the  certificate  of 
purchase  would  not  be  assigned  to  the  intervenor,  if  he  advanced 
the  money  required  to  redeem.  Cain,  therefore,  determined  to 
make  statutory  redemption  in  the  name  of  the  defendant,  and 
did  so  upon  Ackley's  promise  to  give  what  security  he  could, 
and  it  was  agreed  that  he  should  execute  to  the  intervenor  a 
mortgage  on  the  same  premises  upon  which  plaintiffs'  mort- 
gage was  a  lien,  and  assign  certain  judgments  which  he  held 
against  the  defendant.  On  cross-examination,  the  following 
questions  were  asked  Cain:  "Well,  did  you  in  effect  or  in 
substance  agree  with  him,  (Ackley,)  before  you  made  a  de- 
posit of  the  money,  that  you  would  advance  the  money  and 
take  a  mortgage  upon  the  property  of  the  Agricultural  Works, 
provided  you  failed  to  get  an  assignYnent  of  the  certificate 
of  the  sale  from  Bayless?"  He  replied:  "Well,  that  was  about 
the  understanding."  He  was  further  asked:  "And  that  was 
before  you  made  the  deposit,  was  it?"  He  replied:  "Yes, 
sir."  The  mortgage  under  which  the  plaintiff  claims  was  ex- 
ecuted in  1873,  and  duly  filed  for  record  and  recorded.  Be- 
sides this,  Cain  had  express  notice  of  the  mortgage,  but  Ack- 
ley informed  him  that  in  his  opinion  it  could  not  be  enforced, 
except  it  was  possible  it  could  be  to  the  extent  of  one  of  the 
notes  secured  thereby,  and,  as  we  understand,  the  plniniffs  are 
now  seeking  to  foreclose  for  said  note.  Ackley,  during  the 
negotiation  as  to  the  security  to  be  given  the  intervenor,  said 
to  Cain  that,  if  the  collection  of  the  note  was  enforced  by  » 
foreclosure  of  the  mortgage,  it  would  lessen  the  intervener's 
security  "to  that  extent,  but  that  the  works  would  be  ample 
security." 

When  Ackley  came  to  execute  the  mortgage,  it  was  as- 
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certaiued  that  he  did  not  have  the  authority  to  execute  it,  but 
that  the  power  to  sell  the  premises  had  been  conferred 
upon  him  as  president  of  the  corporation.  Whereupon  he 
executed  for  and  in  behalf  of  the  defendant  a  conveyance  of 
the  mortgaged  premises  to  the  intervener.  This  conveyance 
is  absolute  on  its  face,  and  contains  the  following  provision: 
that  it  was  made  "subject  to  any  and  all  legal  claims  against 
said  premises." 

The  interveuor  insists  that  he  in  equity  should  be  subro- 
gated to  the  rights  of  Bayless.     That,  as  the  lien  of  the  lat- 
ter was  prior  to  the  mortgage,  he  should  be  adjudged  to  be 
the  owner  thereof,  and  that  it  retain  its  priority  in  his  hands 
to  the  extent  of  the  money  advanced  to  redeem.    He  contends 
that  "subrogation  does  not  depend  upon  contract,  but  rests 
upon  the  principles  of  justice  and  equity."  Many  authorities 
have  been  cited  by  counsel  in  support  of  their  respective  theo- 
ries.    In  the  view  we  take  of  the  case,  we  do  not  feel  called 
upon  to  determine  with  any  degree  of  exactness  the  rule 
as  to  subrogation.     But,  from  a  somewhat  careful  examina- 
tion of  the  authorities  xsited,  we  incline  to  think  a  person  may 
be  subrogated  to  the  rights  of  another  in  the  absence  of  any 
contract  or  understanding,  where  he  is  a  surety,  and  pays  the 
debt  for  his  own  protection,  or  where  he  is  a  junior  lien  holder, 
and  pays  the  senior  lien  for  his  protection.     In  such  cases  he 
cannot  be  regarded  as  an  intermeddler,  because  as  a  surety  he 
is  bound  for  the  debt,  and  as  a  junior  lien  holder  he  has  an 
interest  in  preserving  and  protecting  the  common  property. 
But  where  a  person  is  in  no  manner  bound,  and  on  his  own 
motion,  in  the  absence  of  a  contract,  or  expectation  that  he 
will  be  substituted  in  the  place  of  the  creditor,  pays  the  debt, 
he  will  be  regarded  as  an  intermeddler,  and  not  entitled  to 
subrogation.     Shinn  v,  Bitdd^  14  N.  J.  Eq.,  234;  (Joe  v, 
Mailway  Co.^  31  Id.,  105  (136);  Building  Association  r. 
Thompson^  32,  Id.,  133;  Ketchell  v,  Mudgett,  37  Mich.,  81; 
Gilbert  V.  Gilbertj  39  Iowa,  657;    Barber  v.  Lyon^  15  Id., 
37. 
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The  difficulty  which  lies  in  the  intervenor's  path  is  that  he 
got  all  he  contracted  for  or  expected  to  get  when  he  ad- 
vanced the  money  and  redeemed  from  Bayless.  It  is  true 
that,  in  the  first  instance,  the  intervenor  expected  Bayless 
would  assign  the  certificates  of  purchase  upon  being  paid  the 
amount  required  to  redeem.  But,  when  he  advanced  the 
money  and  made  redemption,  he  knew  the  certificate  of  pur- 
chase could  not.be  obtained,  and  he  then  contracted  for  a 
mortgage  and  certain  other  securities.  The  money,  therefore, 
was  not  advanced  under  the  belief  or  expectation  that  by  so 
doing  the  intervenor  would  obtain  all  or  any  of  the  rights  of 
Bayless.  When  the  intervenor  advanced  the  money  under 
the  belief  that  a  mortgage  would  be  executed  to  secure  him, 
he  was  under  no  legal  obligation  to  make  the  redemption, 
lie  did  not  see  proper  to  advance  the  money  and  take  his 
chances  that  he  could,  by  so  doing,  be  subrogated  in  the  place 
and  obtain  the  rights  of  Bayless,  but  stipulated  what  security 
he  should  receive,  llowever  broad  the  equities  may  be  in 
favor  of  the  intervenor,  we  cannot  make  a  new  contract  for 
him,  nor  establish  equities  in  his  favor,  when  he  did  not  rely 
thereon,  and  in  eifect  made  a  contract  for  the  security  he 
should  receive  if  he  made  the  advancement.  The  stipulation 
in  the  deed  strongly  tends  to  show  that  Cain  made  the  ad- 
vancement with  the  expectation  of  paying  the  mortgage,  or 
at  least  so  much  of  it  as  could  be  enforced.  He  knew  of  the 
mortgage,  and  took  the  conveyance  subject  thereto.  It  seems 
to  us  that  it  would  be  inequitable  now  to  say  that  the  inter- 
venor has  a  lien  or  right  superior  to  the  mortgage. 

At  the  time  the  premises  were  conveyed  to  the  intervenor, 
there  were  taxes  due  thereon,  and  we  believe  he  has  paid  sub- 
sequent taxes,  and  also  those  then  due.  There  had  been  es- 
tablished, also,  a  mechanics'  lien  in  favor  of  Moore  &  Com- 
pany on  the  real  estate,  or  a  building  thereon — there  is  some 
dispute  as  to  which.  This  lien  has  become  the  property  of 
the  intervenor,  and  was  superior  to  the  mortgage  on  the  real 
estate,  or  a  building  thereon.     The  district  court  determined 
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that  for  the  taxes  and  the  Moore  &  Company  lien  the  inter* 
venor  was  entitled  to  priority  over  the  mortgage.  We  think 
this  is  correct,  and  do  not  deem  it  necessary  to  extend  this 
opinion  by  stating  our  reasons;  and  this  portion  of  the  decree 
below  is  af&rmed.  But  so  much  of  the  decree  as  gives  the 
intervenor  a  lien  prior  to  the  mortgage  for  the  money  ad- 
vanced to  redeem  the  premises  from  Bayless  is 

Reversed. 


Paton  et  al.  v.  Bakbb. 


1.  Partnership:  convbtancb  of  land  to  partner  fob  firm  debt: 
power  of  partner  to  dispose  of  same.  Where  land  was  conveyed 
to  a  partner  in  payment  of  a  debt  dae  the  firm,  and  the  word  "tnutee** 
was  written  in  the  deed  after  the  partner's  name,  the  object  and  under- 
standing being  that  the  deed  should  be  so  made,  instead  of  to  the  firm,  for 
greater  convenience  m  agam  conveying  the  land  when  it  should  be  sold. 
held  that  the  partner  had  the  right  and  power  to  bind  his  fellow  partners 
by  the  sale  of  the  land,  through  an  attorney  in  fact  appointed  by  him  for 
that  purpose,  and  that  the  word  **trustee''  in  the  deed  neither  enlarged 
nor  restricted  his  power— the  property  being  regarded  as  personal  assets 
of  the  firm,  as  to  which  one  partner  may  bind  all  the  others  by  any  con- 
tract made  within  the  scope  of  the  partnership. 

Appeal  from  Appatioose  Circuit  Court. 

Thursday,  April  19,  18S3. 

The  plaintiffs  claim  to  be  the  equitable  owners  of  certain 
real  estate,  and  by  their  petition  tlicy  seek  to  set  aside  and 
cancel  certain  conveyances  thereof  to  the  defendant.  The 
defendant  claims  to  be  the  legal  and  equitable  owner  of  the 
land.  There  was  a  decree  for  the  defendant,  and  plaintiffs 
appeal. 

Stiles  c&  Beaman^  for  appellants. 

Tannehill  dk  Fee  and  Vermillion^  Ilaynes  <&  Vermillion^ 
for  appellee. 
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RoTORocK,  J. — In  the  year  1871,  Thomas  C.  Paton,  Will- 
iam Paton,  J.  Langmire,  A.  G.  Agnew  and  W.  A.  Paton,  the 
plaintiffs  herein,  were  engaged  in  the  dry  goods  business  in 
the  city  of  New  York,  in  the  partnership  name  of  Paton  & 
Co.  Walter  J.  Crook,  of  Baltimore,  was  indebted  to  said 
parternership  in  the  sum  of  about  $12,000.  Crook  failed  in 
business  and  became  insolvent,  and,  to  pay  the  debt  he  owed 
said  partnership,  he  conveyed  the  land  in  controversy,  and 
other  lands,  to  A.  G.  Aguew,  one  of  said  partnership  linn. 
So  far  as  the  record  before  us  shows,  the  deed  was  an  ordi- 
nary conveyance,  excepting  that  the  word  trustee  was  inserted 
therein  immediately  after  the  name  of  the  grantee.  There 
was  no  reservation  of  any  right  in  the  land  by  Crook,  and  the 
deed  conveyed  to  Agnew  the  full  title  of  the  property.  The 
conveyance  was  taken  to  Agnew,  instead  of  to  all  the  mem- 
bers of  the  firm,  for  convenience  in  conveying  and  selling  the 
land,  and  it  was  understood  that  the  lands  were  to  be  put  in 
the  market  for  sale.  In  1874,  the  land  being  still  unsold, 
Agnew  executed  to  one  LaForce,  of  Ottumwa,  Iowa,  a  power 
of  attorney,  authorizing  him  to  sell  and  convey  the  same.  In 
the  same  year  LaForce  sold  and  conveyed  the  land  in  contro- 
versy to  the  defendant.  The  sale  was  consummated  by  the 
making  of  two  deeds — one  for  thirty  acres,  in  which  the  con- 
sideration expressed  was  $450.  This  was  a  deed  containing 
covenants  of  general  warranty.  The  other  was  a  quit- 
claim deed  to  eighty  acres,  which  included  the  thirty  acres, 
for  an  expressed  consideration  of  $100.  The  defendant  paid 
the  purchase-money  in  full,  and  part  of  it  was  remitted  by 
LaForce  to  the  plaintiffs'  agent  in  Philadelphia,  and  was 
afterwards  paid  by  him  to  the  plaintiffs.  LaForce  sold  the 
other  land,  and  made  default  in  payment  to  the  plaintiffs,  and 
absconded. 

The  plaintiffs  insist  that  the  conveyances  to  the  defendant 
should  bo  canceled,  because  Agnew  held  the  land  in  trust  for 
the  other  plaintiffs,  and  had  no  power  to  sell  the  same  with- 
out their  consent,  and  had  no  power  to  authorize  LaForce  to 
Vol.  LXII  -45 
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sell  and  convey,  and  that  the  defendant  was  charged  by  the 
record  of  the  trust  de3d  with  notico  of  the  rights  of  the  plaint- 
iffs other  than  Agnew,  and  is  not  an  innocent  purchaser.  It 
ij  further  claimed  that  the  land  was  worth  1,200,  and  that  the 
consideration  paid  therefor  was  grossly  inadequate.  Evidence 
was  taken  upon  the  question  as  to  whether  the  individual 
members  of  Paton  &  Co.  luul  notice  of  or  consented  to  the 
sale  of  the  lands  in  the  manner  in  whicli  they  were  sold,  and 
the  court  by  its  decree  required  the  defendant  to  pay  to  one 
of  the  plaintiffs  the  sum  of  §74,  and  to  another  $57,  and 
made  these  amounts  liens  upon  the  land.  This  must  have 
been  on  the  theory  that  Agnew  had  no  power  to  sell  and  con- 
vey without  the  knowledge  and  consent  of  his  co-partners, 
and  that  the  two  to  whom  the  allowance  was  made  had  no 
knowledge  of  and  did  not  consent  to  the  sales.  Tlie  defend- 
ant does  not  appeal,  and  is  content  with  the  decree  as  it  is. 

In  the  view  we  take  of  the  case,  we  do  not  deem  it  mate- 
rial to  determine  whether  the  plaintiffs  consented  to  the  sale 
or  had  knowledge  thereof.  Indeed,  we  think  the  decree  of 
the  court  confirming  the  defendant's  title  may  be  sustained 
by  conceding  all  of  the  facts  claimed  by  the  plaintiffs. 

As  we  have  seen,  the  partnership  of  Paton  &  Co.  took  the 
title  of  this  land  in  payment  of  a  debt  due  to  the  firm,  and 
with  the  purj)ose  of  disposing  of  it  as  soon  as  a  purchaser 
-could  be  found.  The  firm  continued  in  active  business  until 
after  the  land  was  purchased  by  the  defendant.  The  partner- 
ship received  part  of  the  consideration  for  the  land.  We  do 
not  regard  it  as  material  whether  or  not  they  knew  that  the 
money  received  was  part  of  the  purchase-money. 

It  is  well  settled  that^  when  land  is  purchased  with  partner- 
ship  funds,  and  intended  to  be  used  for  partnership  purposes, 
it  is  to  be  treated  as  personal  assets  of  the  partnership.  "  Real 
property  held  by  a  partnership  is  to  be  regarded  as  the  prop- 
erty of  the  firm  as  to  the  creditors  and  all  persons  dealing 
with  it."  Ilewltt  v.  Rankhh^  41  Iowa,  35,  and  authorities 
cited.     Another  rule  equally  well  settled  is,  that  one  partner 


Digitized  by  VjOOQIC 


SUPPLEMENT.  707 


Paton  et  al.  v.  Baker. 


may  bind  his  co-partners  by  any  contract  made  within  the 
scope  of  the  partnership  business*  Story  on  Partnership,  § 
322.  And  one  partner  is  presumed  to  consent  to  all  the  acts 
of  his  co-partners  within  the  scope  of  the  business  of  the  firm. 
Boardman  c&  Gray  v.  AdanxB  &  Rackley^  5  Iowa,  224. 

Now,  if  the  word  "trustee"  had  not  been  used  in  the  deed 
to  Agnew,  of  course  the  conveyance  to  the  defendant  would 
have  been  valid,  because  there  is  nothing  in  the  record  to 
show  that  the  defendant  had  actual  notice  that  the  plaintiffs 
otfier  than  Agnew  had  any  equity  in  the  land.  But  appellants 
contend  that  defendant  was  charged  by  the  record  of  the  deed 
and  power  of  attorney  with  notice  that  Agnew  was  a  mere 
trustee,  and  without  any  power  to  sell.  But  we  have  seen  that 
the  land  was  held  for  sale,  and,  if  the  defendant  had  made  in- 
quiry as  to  the  nature  of  the  trust,  it  is  to  ba  presumed  that 
lie  would  have  learned  the  truth,  which  was  that  the  land 
was  partnership  assets,  and,  as  to  creditors  and  others  dealing 
with  the  firm,  it  was  the  same  as  personal  property  of  the 
firm.  Every  partner  who  holds  the  legal  title  of  partnership 
real  estate  holds  the  same  in  trust  for  the  benefit  of  the  firm, 
and  the  trust  created  by  this  deed  is  not  enlarged  or  limited 
by  the  use  of  the  word  trustee  in  the  deed.  If,  then,  the- 
land  is  to  be  treated  as  personal  property  held  by  the  firm 
for  sale,  any  member  of  the  firm  could  have  made  a  contract 
of  sale  for  the  benefit  of  the  firm,  which  would  have  been 
binding  upon  all  the  other  membsrs,  and  upon  which  a  specific 
performance  could  have  been  enforced,  bscause  it  would  have 
been  a  contract  within  the  scope  of  the  partnership  business. 
Suppose  a  partnership  should  take  a  horse,  or  any  other  personal 
chattel,  in  payment  of  a  partnership  debt,  with  the  purpose  of 
selling  the  property  as  soon  as  a  purchaser  could  be  found. 
No  one  would  claim  that  a  purchaser  of  such  property,  hav* 
ing  notice  that  it  belonged  to  the  partnership,  would  be  re- 
quired to  make  his  contract  of  purchase  personally  with  all 
th3  members  of  the  firm.  The  control  and  disposition  of 
partnership  real  estate  is  not  different,  only  that  the  partner 
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in  whom  the  legal  title  is  vested  mast  convey  to  a  purchaser 
to  make  his  title  complete.  And,  if  one  member  can  make 
a  valid  sale,  surely  the  one  who  holds  the  legal  title  may  au- 
thorize another  to  make  the  sale  and  conveyance.  It  will  be 
remembered  that  Agnew  did  not  make  the  power  of  attorney 
and  did  not  effectuate  the  conveyance  for  any  purpose  out- 
side the  scope  of  the  partnership,  as  for  the  purpose  of  pay- 
ing his  individual  debt,  or  the  like.  We  think  these  views 
are  based  upon  principles  which  cannot  be  successfully  as- 
sailed. The  commercial  and  financial  business  of  this  country 
is  largely  transacted  by  partnerships,  and  their  business  re- 
quires that  it  should  be  transacted  with  as  little  circumlocu- 
tion as  is  consistent  with  the  rights  of  the  individual  partners 
and  with  the  public.  They  ought  not  to  be  allowed  to  take 
advantage  of  an  improvident  contract  made  by  one  of  their 
members,  when  the  contract  is  within  the  scope  of  the 
partnership  business.  It  is  claimed  that  the  purchase- 
price  of  the  land  was  grossly  inadequate.  It  is  sufficient  to 
say  that  it  is  not  shown  that  the  defendant  practiced  any  fraud 
in  making  his  purchase.  It  seems  that  he  acted  in  entire 
good  faith,  and  it  does  not  appear  that  Agnew  or  his  attorney 
vwas  mentally  incompetent  to  contract.  We  think  the  decree 
of  the  circuit  court  must  be 

Afkiembd. 
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^  1.  Practioe  in  Supreme  Court  on  Trial  de  novo :  what  questions 

—  tbibd.    Where  a  case  is  triable  de  novo  in  this  court,  all  questions  may 

fi2    708  \^Q  presented  which  legitimately  arise  upon  the  record,  whether  urged 

'  in  the  court  below  or  not. 

2.  Pleading  and  Practioe:  action  to  set  aside  conveyance:  con- 
sideration: PAYMENT  op  AND  OPPER  TO  RETURN.  When  an  action 
is  brought  to  set  aside  a  conveyance  of  real  property,  the  petition  i^ 
open  to  demurrer,  unless  it  contains  an  offer  to  repay  any  consideration 
alleged  to  have  been  received  by  the  plaintiff.    If  the  petition  is  silent 


Digitized  by  VjOOQ IC 


SUPPLEMENT.  709 


Seymour  y.  Shea  et  al. 


as  to  the  receipt  of  consideration,  it  is  valnerable  to  a  motion  for  a  more 
specific  statement,  or  the  defendant  may,  as  a  defense,  in  his  answer 
set  up  the  payment  on  his  part,  and  the  failure  of  plaintiff  to  plead  an 
offer  to  repay  the  same;  but  if  he  fails  in  one  of  these  methods  to  raise 
the  defense  that  plaintiff  has  not  offered  to  repay  the  consideration  re. 
ceived,  he  will  be  deemed  to  have  waived  the  same,  and  he  cannot  after* 
wards  urge  it  upon  the  trial.    Code,  §  2650. 

3.  Taxes :  recovery  op  by  grantee  of  payor.    Where  S.,  who  had 

obtained  by  fraud  the  title  to  land,  paid  certain  taxes  thereon,  and 
afterward  conveyed  it  to  H.,  in  an  action  iu  equity  against  S.  and  II.  by 
S.*s  grantor  to  set  aside  the  conveyance,  held  that  upon  a  decree  for 
plaintiff,  after  S.  had  ceased  to  be  a  party  to  the  suit,  II.  was  not  en- 
titled to  judgment  against  plaintiff  for  the  taxes  paid  by  S. 

4.  Fraud  in  Procuring  Conveyance:  facts  constituting:  con- 

veyance SET  ASIDE.  Where  an  agent,  by  collusion  with  a  third  per- 
son, in  the  name  of  such  person  writes  to  his  principal,  falsely  repre- 
senting that  there  is  a  defect  in  his  title  to  land,  and  the  principal  ad- 
vises with  the  agent  about  it,  and,  acting  on  his  advice,  conveys  the  land 
for  less  than  its  value  to  such  third  person,  and  he  conveys  it  to  tho 
agent,  and  the  agent  to  another,  the  title  may  be  set  aside  for  fraud, 
and  all  the  conveyances  canceled,  subject  to  such  equitable  rights  as 
may  appear  in  the  agent's  grantee. 

Appeal  from  Palo  Alto  District  Court. 

Thursday,  June  14,  1883. 

AoTiOK  IN  EQUITY.  It  Is  Stated  iu  the  petition  that  plaint- 
iff, in  1876,  wa3  the  owner  of  certain  described  lands.  That 
liis  title  was  derived  from  Palo  Alto  county  under  the  swamp 
land  grant,  and  that  his  title  was  perfect,  except  that  the 
lands  had  not  been  patented  by  the  state  of  Iowa  to  said 
county.  Tiiat  at  said  time  the  defendant.  Shea,  was  the 
agent  of  plaintiff,  and  had  the  care  and  charge  of  said  lands, 
and,  for  the  purpose  of  cheating  the  plaintiff,  wrote  him  a 
letter  and  signed  the  name  of  J.  C.  Bannett  thereto,  in  which 
u  desire  to  purchase  said  land  was  expressed,  and  represent- 
ing  that  plaintiff's  title  was  not  good,  but  that  he  would 
like  to  control  the  land  for  the  purpose  of  cutting  grass 
thereon,  and  offered  to  give  $20  for  a  quit  claim  deed. 
Upon  the  receipt  of  said  letter,  the  plaintiff  wrote  Shea,  and 
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asked  hia  advice  as  to  whether  the  plaintiff  should  accept 
the  offer,  and  that  Shea  advised  the  plaintiff  to  do  so, 
although  at  that  time  the  land  had  basn  certified  to  the  state 
f)T  Palo  Alto  county,  as  Shea  well  knew,  but  of  which  fact 
the  plaintiff  was  ignorant.  That,  acting  on  the  advice  given, 
the  plaintiff  conveyed  the  premises  by  quit  claim  deed  to 
Bennett,  but  said  deed  was  never  delivered  to  him,  and  he 
by  quit  claim  deed  conveyed  the  land  to  Shea  and  his  part- 
ner, Brown. 

It  is  stated  that,  at  the  time  the  plaintiff  conveyed  the 
premises  to  Bannett,  the  land  was  worth  $200.  The  relief 
asked  is  that  Shea  be  decreed  to  hold  the  title  as  trustee  for 
the  plaintiff,  and  that  he  be  decreed  to  convey  it  to  the 
plaintiff. 

The  defendants  denied  the  allegation  in  the  p3tition,  and 
claim  to  be  the  owners  of  the  land. 

It  was  stated  in  the  answer  that  defendants  purchased  the 
land  in  1877,  and  had  paid  the  taxes  thereon,  amounting  to 
$21.94.  The  defendants  asked  that  the  petition  be  dis- 
missed,  and  that  the  title  of  the  land  be  quieted  in  defend- 
ants. 

Trial  to  the  court,  and  a  decree  entered  canceling  all  con- 
veyances of  the  land,  including  and  subsequent  to  the  one 
made  to  Bannett,  and  vesting  the  plaintiff  with  the  legal 
title;  saving,  however,  to  the  defendant,  Harrison,  a  right  of 
action  for  the  purchase  money  and  for  the  taxes  paid.  The 
defendants  appeal,  and  the  cause  is  triable  anew  in  this 
court. 

T.  W.  Harriaotiy  for  appellants. 

Soper  (&  Grawfordy  for  appellee. 

Seevers,  J. — I.  At  the  term  the  cause  was  submitted,  it 
was  made  to  appear  to  the  court  that  Brown  had  conveyed  to 
Shea,  and  the  latter  to  one  Gregg,  and  he  to  T.  "W.  Harrison, 
and  that  the  latter  was  the  only  real  party  in  interest;  where- 
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upon,  on  motion,  the  said  Harrison  was  duly  substituted  as 
dafendant  in  this  cause  instead  of  said  W.  H.  Shea. 

It  is  insisted  by  both  parties  that  certain  questions  are 
made  for  the  first  time  in  this  court,  and  therefore,  under  the 

1.  PRACTicB  settled  practice,  they  cannot  be  considered.  As 
courfrtriai  *^  some  of  these  questions  we  have  the  simple 
what^ques-     assertiou  of  counsel  in  argument  that  the  same 

were  not  made  in  the  court  below.  The  record 
fails  to  disclose  whether  these  assertions  are  true  or  not.  If 
we  accept  as  true  all  that  is  said  by  counsel,  the  case  was 
badly  tried  in  th3  district  court.  As  the  case  is  triable  here 
de  novOf  we  understand  that  all  questions  may  be  presented 
in  this  court  which  legitimately  arise  on  the  record,  whether 
the  same  were  urged  or  relied  on  in  argument  in  the  district 
court  or  not. 

We  cannot  rely  on  the  assertions  of  counsel  in  this  respect, 
but  must  look  alone  to  the  record,  and,  if  a  question  now 
urged  is  made  therein,  or  fairly  arises  because  of  allegations 
contained  in  the  pleadings,  then  the  conclusive  presumption 
must  be  indulged  tliat  such  question  was  before  the  court, 
although  it  may  not  have  been  specifically  relied  on  in  argu  - 
ment. 

II.  It  will  be  conceded  that  the  rule  in  equity  is,  when 
an  action  is  brought  to  rescind  a  contract  or  set  aside  a  con- 

2.  PLEADING  ^^7*^^®  ^^  ^cal  propcrty,  that  the  petition  is 
actlouTosei?*  demurrable,  unless  there  is  contained  therein  an 
Mfce^c^cmwtS-  ofifer  to  repay  the  consideration  received.  It  will 
ment^ot'and^'  also  be  conceded  for  the  purpose  of  the  case  that, 
turn.  in  the  absence  of  a  statute,  the  rule  goes  further, 

and  that  the  relief  will  be  denied  in  cases  where  no  such 
offer  is  made. 

We  have  no  occasion  to  determine  in  this  case  whether  it 
is  essential  that  a  tender  or  offer  must  be  made  prior  to  the 
commencement  of  the  action,  because  no  such  question  is 
presented  in  the  pleadings,  and,  therefore,  it  cannot  and  does 
not  arise  in  the  record  before  us. 
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It  will  ba  observed  that  it  is  stated  in  the  petitiou  tliat,  in 
the  Bennett  letter,  Shea  offered  to  pay  $20  for  the  land,  and 
that  Shea  advised  the  plaintiff  to  accept  That  plaintiff 
a333pte:l  the  offar  and  executed  the  conveyance,  but  it  is  not 
stated  that  Shea  or  any  one  else  paid  the  $20,  or  any  other 
sum,  or  that  plaintiff  received  anything  for  the  conveyance. 

The  petition,  therefore,  wa3  not  demurrable.  It  was  vul- 
nerable only  to  a  motion  for  a  more  specific  statement.  The 
petition  does  not  contain  an  offer  to  repay  the  consideration, 
for  the  simple  reason  that  it  is  not  admitted  that  any  was 
received. 

It  app3ar3  in  evidence  that  Shea  paid  the  plaintiff  $25  for 
the  conveyance  made  to  Bennett.  Now,  under  the  circum- 
stances above  stated,  it  is  urged  by  the  defendant  that  no  re- 
lief  can  be  granted  the  plaintiff,  because  he  did  not  offer  to 
pay  the  consideration  received  by  him. 

The  statute  provides:  "When  any  of  the  matters  enum- 
erated as  grounds  of  demurrer  do  not  appear  on  the  face  of 
the  petition,  the  objection  may  be  taken  by  answer.  If  no 
such  objection  is  taken,  it  shall  be  deemed  waived.  If  the 
facts  stated  by  the  petition  do  not  entitle  the  plaintiff  to  any 
relief  whatever,  advantage  may  be  taken  of  it  by  motion  in 
arrest  of  judgment  before  judgment  is  entered."  Code,  § 
2G50. 

As  it  was  not  stated  in  the  p3tition  that  a  consideration 
had  been  paid  for  the  conveyance  to  Bennett,  this  fact,  if 
intended  to  be  relied  on  as  a  bar  to  plaintiff's  recovery^ 
should  have  bsen  pleaded  in  the  answer. 

As  this  was  not  done,  such  defense,  under  the  statute,  must 
be  regarded  as  waived.  This  is  the  plain  and  express  pro- 
vision. There  is  no  room  for  construction,  and  it  is  emi- 
nently just.  A  party  in  all  fairness  should  in  his  pleadings 
state  or  set  up  the  several  claims  or  defenses  he  intends  to 
rely  on,  and  the  adverse  party  or  the  court  should  not  be 
called  upon  to  me3t  or  adjudicate  questions  not  thus  pre- 
sented and  relied  on. 
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III.  Tho  defendant,  Shea,  pleaded  as  a  defense  that  he 
had  paid  cartain  taxes  on  the  land,  that  had  accrued  after  the 

3.  TAXE3  •  re-  conveyance  to  Bennett.  The  evidence  sustains 
bv^KSntee  ^^^^^  allegation.  But  there  is  no  evidence  tend- 
er payor.        ^^^  ^^  show  that  Harrison  is  the  owner  of  the 

said  claim,  and,  as  Shea  has  ceased  to  be  a  party  to  the 
action,  ho  is  not  entitled  to  any  relief. 

The  evidence  shows  that  Shea  conveyed  the  land  to  Gregg, 
and  the  latter  to  Harrison,  and  that  Shea  paid  the  taxes. 
This  is  insujficient  to  authorize  Harrison  to  recover  the 
amount  paid  as  taxes  by  Shea. 

lY.  In  our  judgment,  it  clearly  appears  that  the  convey- 
ance was  obtained  by  fraud.     Shea  was  plaintiff's  agent.     He 

4.  FRAUD  In      wrote  a  letter  in  Bennett's  name  to  the  plaintiff, 

conveyance:    Stating  that  plaintiff's  title  was  not  good,  and 

tuting:  con-    offcrinp^  him  $20  for  a  quit-claim  deed.     Plaint- 

veyance  set 

aside.  iff,  who  was  a  non-resident,  advised  with  Shea  as 

to  whether  he  should  accept  such  offer,  and  Shea  advised  him 
to  do  80.  "Whereupon  the  plaintiff  agreed  to  take  $25,  which 
offer  Shea,  in  the  name  of  Bennett,  accepted. 

The  preponderance  of  the  evidence  quite  satisfactorily 
shows  that  the  land  was  worth  at  least  $200  at  the  time  it 
was  conveyed  to  Bannett.  We  think  the  evidence  sufficiently 
shows  that  Shea  knew,  at  the  time  he  made  the  offer  to  pur- 
chase, that  plaintiff  had  at  least  a  perfect  and  sufficient  equi- 
table title,  which  at  no  distant  day  would  ripen  into  a  perfect 
legal  title.  The  fraud  of  Shea  is  too  transparent,  it  seems  to 
us,  to  require  an  argument  to  demonstrate. 

Affibmed. 
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Andrews  &  Smith  v.  Buediok  &  Goble  et  al. 

1.  Me3hani03*  Lien :  of  sub-contractor:  avoidancr  op  bt  payment 

TO  PRINCIPAL  CONTRACTOR.  Where  a  sub-contractor  furnishes  to  the 
principal  contractor  materials  for  a  house,  and  duly  files  his  claim  for  a 
mechanics'  lien,  and  g^ves  notic3  thereof  to  the  owner  within  thirty 
days  after  the  last  of  the  materials  are  furnished,  but,  at  the  time  of  the 
service  of  the  notice,  the  owner  has  paid  the  principal  contractor  in  full, 
pursuant  to  the  terms  of  his  contract,  the  lien  will  be  enforced,  provided 
the  owner  had  actual  notice  of  the  facts  out  of  which  grew  the  sub-con- 
tractor's claim.  In  the  absence  of  any  such  notice,  payment  in  good 
faith  to  the  principal  contractor,  pursuant  to  the  terms  of  the  contract, 
will  defeat  the  lien.  See  Stewart  r.  Wright,  52  Iowa,  335,  and  IVinler  v. 
Hudson,  54  Id  ,  336. 

2.   :   :  PAYMENT  TO  CONTRACTOR  WIIBRB  WORK  18  DEFERRED. 

Where  a  contractor  agrees  to  finish  a  house  by  a  stated  time,  at  which 
he  is  to  receive  his  final  payment,  and  the  work  is  not  then  finished,  but, 
with  the  consent  of  the  ownet,  it  is  finished  at  a  later  day,  the  last  pay- 
ment is  not  due  until  the  work  is  actually  finished;  and,  in  the  absence 
of  any  other  contract,  compensation  for  extra  work  is  not  due  till  the 
work  is  finished;  and  it  would  seem  that  payment  in  such  a  case,  before 
the  actual  completion  of  the  work,  would  not  be  good  as  against  a  sub- 
contractor otherwise  entitled  to  a  lien. 


:  :  now  affected  by  alteration  of  principal  con- 
tract. Where  a  builder's  contract  is  changed  in  a  material  point,  with- 
out authority,  after  its  execution,  but  a  sub-contractor  is  not  prejudiced 
in  any  way  by  such  alteration,  his  right  to  a  mechanics*  lien  will  not  be 
enlarged  on  account  thereof 

Appeal  to  Supreme  Court :  chancery  cases  involyino  less  than 
$100:  constitutionality  of  statute.  Section  8173  of  the  Code,  re- 
stricting appeals  to  the  supreme  court,  and  providing  for  the  certifica- 
tion of  questions  of  law  in  actions  involving  less  than  #100,  is  not,  when 
applied  to  chancery  cases,  repugnant  to  Sec.  4,  Art.  5,  of  the  Constitu- 
tion, which  defines  the  jurisdiction  of  the  supreme  court;  and  such  cases 
are  not  triable  de  novo  in  this  court,  Adams,  J.,  dissenting. 

:  less  than  $100:  action  involving  interest  in  real  prop- 
erty: WHAT  IS  NOT.  An  action  brought  to  enforce  a  mechanics'  lien 
is  not  *'a  cause  in  which  is  involved  any  interest  in  real  property,''  as 
contemplated  by  Sec.  3173  of  the  Code,  limiting  appeals  to  the  supreme 
court  to  cases  where  more  than  $100  are  involved. 

Practice  in  Supreme  Court:  failure  to  assign  errors:  objec- 
tion WAIVED.  Where  apepellaut  fails  to  assign  errors,  the  appellee,  if 
be  desires  to  take  advantage  of  this  failure,  must  do  so  at  the  proper 
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time,  and  when,  as  in  this  case,  he  does  not  taise  the  objection  until 
after  the  argument  of  the  cause  apon  its  merits,  he  will  be  deemed  to 
have  waived  his  right  to  object. 

Appeal  from  Palo  Alto  District  Court. 

Fbiday,  June  16, 1883. 

Action  in  chancery  to  enforce  a  mechanics'  lien  in  favor 
of  a  sub-contractor.  Judgment  was  entered  against  the  con- 
tractors, but  the  petition  was  dismissed  as  to  the  owners  of 
the  property,  the  court  holding  that  plaintiffs  are  not  entitled 
to  a  lien.     Plaintiffs  appeal. 

T.  W.  Ilarriaon  and  Oeo.  B.  McCarty^  for  appellants. 

Soper  <&  Crawford^  for  appellees. 

Beck,  J. — I.  Plaintiffs  furnished  materials  to  Burdrck  & 
Goble,  builders,  who  were  erecting  a  storehouse  for  Potter  & 
Skevington,  under  a  contract  with  liim.  By  the  terras  of  the 
contract,  payments  were  to  be  made  in  nearly  equal  parts 
upon  the  execution  of  the  contract,  and  the  completion  of  the 
building,  and  its  acceptance  by  Potter  &  Skevington.  It  was 
to  be  completed  between  the  loth  and  20th  of  June.  It  was 
not  finished  until  the  3d  of  July.  On  the  5th  day  of  June, 
plaintiffs  furnished  the  materials  to  recover  for  which  this 
suit  is  brought.  On  the  morning  of  the  3d  of  July,  plaint- 
iffs filed  in  the  clerk's  office  a  statement  and  claim  for  a  lien, 
and  in  the  evening  of  that  day  caused  the  notice  to  be  served 
upon  Potter  &  Skevingtou  required  by  the  statute.  There 
was  evidence  showing  that  they  had  knowledge  of  the  fact 
that  the  sub-contractors  had  furnished  ^he  materials.  But  on 
the  3d  day  of  July,  after  plaintiffs'  claim  for  a  lien  was  filed, 
and  before  the  written  notice  prescribed  by  the  statute  was 
served,  they  paid  the  contractors  in  full  the  amount  due  them 
for  the  building.  Extra  work,  amounting  to  $75,  was  done, 
and  paid  for  at  the  final  settlement.  Extra  work  was  con- 
templated in  the  contract. 

A  motion  for  a  new  trial  was  made  by  plaintiffs,  on  the 
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^^round  that  there  had  been  a  material  alteration  of  the  con- 
tract for  the  building,  which  was  unknown  to  the  plaintiffs 
before  the  trial,  purporting  to  bind  the  contractors  to  furnish 
all  materials,  no  such  provision  being  in  the  original  writing. 
Tiie  motion  was  overruled.  Tlie  amount  in  controversy  be- 
ing less  than  $100,  the  district  court  certified  certain  ques- 
tions of  law  to  this  court,  whereof  the  following  is  a  copy? 
verbatim  et  literatim.  The  points  raised  by  tlie  questions 
will  be  understood  by  attention  to  the  facts  of  the  case  above 
stated. 

"  1st.  Under  a  written  contract  for  the  completion  of  a 
building  by  the  15th  to  20th  of  June,  1880,  and  the  payment 
therefor  to  b^  made  upon  the  completion  of  the  building, 
which,  in  fact,  was  not  completed  until  July  3(1,  1880,  would 
a  sub-contractor,  who  furnished  materials  on  the  5th  day  of 
June,  1880,  and  filed  a  mechanics'  lien  therefor  in  the  clerk 
of  courts'  office  on  the  3d  day  of  July,  1880,  before  payment 
was  made  by  the  owner  to  the  contractor,  and,  after  said  lien 
was  filed,  and  on  the  same  day,  but  before  written  notice 
therefor  was  served  by  the  sub-contractor  upon  the  owner,  but 
with  verbal  notice  of  the  plaintffs'  lien,  the  owner  paid  the 
contractor  in  full,  and  afterwards,  on  the  same  day,  written 
notice  was  served  of  the  filing  of  said  lien  by  the  sub-con- 
tractor upon  the  owner,  can  the  sub-contractor  enforce  that 
lien  against  the  buililing? 

'«2d.  Where  a  written  contract  provides  that  the  building 
is  to  be  completed  by  the  15  th  to  the  20th  of  June,  and  that  com- 
plete payment  is  then  to  be  made,  but  the  building  is  not,  in 
fact,  completed  until  thirteen  days  thereafter,  and  the  owner 
acquiesces  in  such  delsty,  is  this  such  a  change  in  the  contract 
as  will  entitle  a  sub-contractor  to  30  days  after  furnishin*^ 
material  in  which  to  file  his  claim  for  a  lien,  and  serve  writ- 
ten notice  thereof  on  the  owner,  and  will  the  owner  be  liable 
to  such  sub-contractor,  although  the  building  may  have  been 
completed  and  the  contractor  paid  in  full  therefor  prior  to  the 
expiration  of  such  30  days? 

3d.    Where  a  contract  for  the  building  of  a  store-room  pro- 
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Tided  that  tlie  conti^actor  should  furnish  such  extras  as  should 
be  oi*dered  by  letter,  and  extras  were,  in  fact,  furnished  by 
them,  but  it  is  not  shown  whether  they  were  ordered  by  let- 
ter or  otherwise,  and  when  the  contract  provides  for  payment 
of  the  contract  price  upon  the  completion  of  the  building,  but 
is  silent  as  to  the  date  of  payment  for  the  extras  that  may  be 
furnished,  can  a  sub-contractor  who  furnished  material  and 
tiled  his  claim  for  a  lien,  and  gave  written  notice  thereof 
within  80  days,  establish  a  lien  against  the  building  for  the 
materials  furnished  by  him,  or  to  the  extent  of  the  extras 
furnished  by  the  contractors,  if  the  building  was  finished  and 
accepted  by  the  owner  within  30  days,  and  payment  in  full 
made  therefor  to  the  contractors  within  ^the  30  days? 

"4th-  Where  there  was  a  written  contract  for  the  ei'ection 
of  a  building,  would  an  unauthorized  material  alteration  in 
the  terms  of  said  contract,  after  it  was  executed  and  delivered, 
entitle  a  sub-contractor,  who  furnished  material  for  said  build- 
ing, to  80  days  after  the  materials  were  furnished  in  which 
to  file  his  lien  and  serve  written  notice  thereof?  "Would  such 
alteration  of  the  written  contract  invalidate  it,  so  that  the  sub- 
contractor would  have  thirty  days  after  furnishing  materials 
in  which  to  file  his  lien  and  serve  his  notice,  regardless  of  the 
terms  of  said  written  contract? 

"5th.  "Where  a  written  contract  has  been  materially  altered 
without  authority,  after  execution  and  delivery,  would  the 
parties  therein  be  permitted  to  show  and  rely  upon  the  oral 
agreement  upon  which  the  written  agreement  was  drawn,  or 
will  the  parties  be  required  to  rely  and  recover,  if  at  all,  upon 
an  implied  compact  to  pay  when  the  building  was  completed, 
and  in  such  case  would  the  sub-contractor  have  thirty  days 
after  furnishing  material  in  which  to  file  his  lien  and  serve 
^vritten  notice  thereof?" 

II.  The  first  question  presents,  briefly  stated,  the  case  of 
i.MBCHAincs*  payment  by  the  owner  of  the  building  to  the  con- 
coutractor:     tractor  before  the  expiration  of  thirty  days  after 

avoidance  of  /..,,,       ,  , 

by  payment     the  materials  were  furnished  by  the  sub-contractor, 

to  principal  •'  ' 

contractor,      gnj  before  service  of  the  written  notice,  required 
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by  the  statute,  of  the  filing  of  the  claim  and  statement  for  a 
lien  by  the  sub-contractor,  with  knowledge  that  the  sub-con- 
taractor  had  furnished  tlio  materials. 

III.     The  statute  secures  to  a  sub-contractor  a  lien  for  ma- 
terials or  labor.     Chap.  100,  Acts  Sixteenth  General  Assem- 
bly, §  7  (Miller's  Code,  §  2134;  McClain's  Stat- 

THB  SAMIC«  .  (ii  1*1. 

utes,  p.  599)  provides  that,  "to  preserve  his  lien 
as  against  the  owner,  and  to  prevent  payment  by  the  latter  to 
the  principal  contractors  or  to  intermediate  sub-contractors, 
but  for  no  other  purpose,  the  sub-contractor  must,  within  the 
thirty  days,  as  provided  in  section  six,  serve  upon  such  owner, 
hisagentor  trustee,  a  written  notice  of  the  filing  of  said  claim." 
The  notice  referred  1>o,  which  is  provided  for  by  section  six, 
must  be  given  within  thirty  days  after  the  date  upon  which 
the  last  of  the  materials  was  furnished. 

It  will  be  observed  that  the  lien  of  the  sub-contractor  may 
exist  for  thirty  days  without  the  written  notice.  If  such 
written  notice  be  not  given  within  that  time,  the  lien  ceases. 
The  provision  is  explicit,  and  no  exception  is  found  in  the 
statute  which  will  discharge  the  lien  within  the  thirty  days. 
But  this  court,  liberally  construing  the  statute,  so  as  to  pro- 
tect the  owner  who  in  good  faith  paid  the  contractor  in  ac- 
cord with  the  agreement  between  them,  held  that  such  pay- 
ment, made  without  knowledge  on  the  part  of  the  contractor 
of  the  claim  of  the  sub-contractor,  would  defeat  the  lien  of 
the  latter.  Stewart  cfe  Ilayden  v,  Wright,  52  Iowa,  335. 
The  decision  is  based  upon  the  right  of  the  parties  to  the  con- 
tract to  make  payment  as  provided  therein,  and  the  doctrine 
that  the  sub-contractor  must  take  notice  of  the  contract  be- 
tween the  owner  and  contractor,  and  that  his  rights  are  sub- 
ordinate thereto.  The  want  of  knowledge  by  the  owner  of 
the  claim  of  the  sub-contractor  is  explicitly  stated  and  recog- 
nized as  a  controlling  element  in  the  case. 

In  harmony  with  the  foregoing  case.  Winter  <&  Co.  v. 
Iludsofi,  54  Iowa,  336,  holds  that  payment  by  the  owner,  in 
accord  with  the  terms  of  his  contract  with  the  contractor,  with 
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knowledge  of  the  claim  of  the  sub-contractor,  will  not  defeat 
the  lien  of  the  latter.  These  cases  are  in  point,  and,  follow- 
ing them,  we  answer  the  first  question  certified  by  the  court 
below  by  saying  that,  upon  the  facts  which  it  presents,  the 
sub-contractor  is  entitled  to  the  lien  which  he  seeks  in  this 
action  to  enforce. 

The  fact  stated  in  the  first  question,  that  the  building  was 
not  completed  within  the  time  prescribed  in  the  contract,  can- 
not change  the  result,  when  payment  is  made  with  knowledge 
by  the  owner  of  the  sub-contractor's  claim. 

IV.  The  real  point  presented  in  the  second  and  third 
questions,  it  seems  to  us,  is  this:  Upon  the  facts  stated,  was 
2.  — : :  the  time  of  payment  under  the  contract  changed,  so 

payment  to         .  ,  .  ^i      « j    i  #.  t  T 

cou.ractor       that  the  payment  made  on  the  3a  day  oi  July  was 

where  work  '^   •'  j  j 

is  deferred,  before  the  money  unpaid  upon  the  building,  and 
the  price  of  the  extras,  was  due? — the  inquiry  appearing  to 
be,  whether  the  time  ot  completion  and  acceptance  of  the 
building,  as  fixed  by  the  contract,  was  the  time  of  payment 
for  the  building  and  extras.  "We  think  the  delay  in  the  work, 
with  the  acquie3cenc3  of  the  owner,  delayed  the  time  of  pay- 
ment until  the  work  was  done  and  accepted.  And,  as  no  time 
was  fixed  for  payment  for  the  extras,  the  price  thereof  became 
due  when  the  building  was  completed  and  accepted. 

But  we  fail  to  perceive  the  importance  of  the  question  in 
connection  with  the  facts  of  the  case.  The  claim  and  state- 
ment of  the  sub-contractors  were  filed,  and  written  notice  re- 
quired by  the  statute  was  given,  within  thirty  days  after  the 
materials  were  furnished.  The  payment  was  made  after  the 
filing,  but  before  the  written  notice,  and  upon  the  completion 
ajid  acceptance  of  the  building,  when,  in  any  view,  the  money 
must  have  been  due.  It  follows  that,  if  the  owners  had  no 
knowledge  of  the  sub-contractors'  claim,  the  payment  defeats 
their  lien.  If  they  had  such  knowledge,  the  lien  may  be  en- 
forced. 

V.  The  4th  and  5th  questions  do  not  present  the  case  of 
an  alteration  of  an  instrument  which  would  affect  its  validity. 
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3, — : :  A  material,  unautliorized  alteration  of  an  instru- 

by  aiienition  ment,  witliout  more,  will  not  in  all  cases  wholly 

of  principal  i.  i         .  xi»     i  i 

contract.  invalidate  it.  If  the  alteration  bo  material  and 
unauthorized,  yet  made  by  a  stranger,  without  an  evil  pur- 
pose, through  mistake,  or  the  like,  and  it  may  be  with  cer- 
tainty restored  to  its  original  condition,  it  will  not  be  invalid 
as  between  the  original  parties,  and,  surely,  will  not  be  when 
the  interest  of  a  stranger  is  brought  in  question  under  it. 
We  cannot,  therefore,  in  reply  to  the  question,  say  tliat  the 
contract  was  affected  by  the  alterations  recited  in  the  ques- 
tions. 

Upon  referring  to  the  facts  of  the  cose  as  disclosed  by  the 
abstract,  which  we  are  not  required  to  do  in  answering  the 
questions,  it  will  bo  found  that  the  alteration  figuring  in  the 
case  was  the  addition  ot  words  in  pencil,  and  it  is  not  shown 
by  whom  it  was  made.  The  evidence  of  one  of  the  parties  to 
the  contract,  who  would  be  affected  by  the  alteration,  shows 
that  it  accords  precisely  with  the  contract  the  parties  made, 
and  that  they  performed  the  contract  as  it  reads,  with  the  al- 
terations, and  acknowledged  that  they  considered  themselves 
bound  so  to  perform  it.  No  objection  on  the  ground  of  the  alter- 
ations seems  to  have  been  raised  by  the  parties  to  the  contract  at 
any  time,  or  in  any  form.  Surely,  in  a  chancery  case,  where  no 
prejudice  results  or  can  result  to  any  one  from  an  alteration 
of  the  character  just  described,  which  is  brought  in  question 
by  one  not  a  party  to  the  instrument,  the  alteration  cannot 
be  regarded  as  a  thing  affecting  prejudically  the  rights  of  par- 
ties or  strangers  to  the  instrument. 

VI.  The  plaintiffs  claim  that  the  case  is  not  to  be  decided 
upon  the  questions  certified  by  the  judge  of  the  district  court, 
4.  APPEAL  to    but  must  be  tried  de  novOy  insisting  that  the  provis- 

court :  Chan-   ions  of  Codc,  S  3173,  limiting  appeals  to  cases  where 

eery  cases  In-  1*:^^  .         i       -i         i  ./.    n 

yoiving  less     more  than  SlOO  are  involved,  unless  certmed  to 

than  f  100:  ^  ' 

amy  of*"*^"    ^^^®  court,  cannot  be  construed  to  apply  to  chan- 
statute.  QQYj  cases,  without  giving  it  an  effect  which  would 

be  in  conflict  with  section  4,  article  5,  of  the  constitution, 
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which  bestows  upon  this  court  appellate  jurisdiction  in  cases 
in  chancery,  and  constitutes  it  a  court  for  the  correction  of 
errors  at  law.  The  point  made  by  counsel  is  that  the  statute, 
if  applied  to  suits  in  chancery,  would  give  this  court  jurisdic- 
tion to  correct  errors  in  chancery  cases,  as  in  actions  at  law. 

It  cannot  be  doubted  that,  under  this  constitutional  provis- 
ion, it  is  competent  for  the  legislature  to  regulate  appeals  in 
chancery,  and  impose  restrictions  thereon  incases  not  involv- 
ing an  amount  specified. 

Such  regulations  and  restrictions  may  be  applied  to  law 
cases.  There  can  be  no  reasons  given  why  chancery  suits 
may  not  be  subject  to  the  like  provisions.  Appeals,  then,  in 
chancery  cases  may  be  restricted  as  in  Code,  §  3173;  that  is, 
the  legislature  may  provide  that  cases  which  involve  amounts 
less  than  $100  shall  not  be  brought  to  this  court  for  trial  de 
novo.  And  there  is  no  constitutional  provision  prohibiting 
the  legislature  to  provide  for  the  trial  of  chancery  cases  in 
this  court  upon  questions  of  law  certified  by  the  court  below. 
The  statute  under  consideration  is,  therefore,  not  unconstitu- 
tional, when  applied  to  chancery  actions.  Nor  is  it  incon- 
sistent with  Code,  §  271-2,  which  provides  generally  for  the 
trial  de  novo  of  chancery  cases  on  appeal,  being  a  limitation 
and  restriction  upon  that  section,  excluding  from  its  provis- 
ions cases  involving  less  than  $100.  In  this  view,  both  sec- 
tions stand. 

VII.     The  restrictions  of  Code,  §  3173,  do  not  extend  to 

"any  cause  in  which  is  involved  any  interest  in  real  prop- 

erty^^     This  action  is  to  enforce  a  mechanics'  lien. 

6. :  less  -^ 

SrSfiureai    ^^  *^   interest  in  real  estate  involved   therein? 

property.  rphe  right  of  plaintiff  to  the  lien  and  to  its  en- 
forcement is  involved  in  the  action.  Is  this  right  an  'unter- 
est  in  real  estate."  It  is  not  a  ju%  ad  rerrby  or  a  jus  in  rCy  a 
right  to  the  property  in  question,  but  is  a  right  to  a  remedy 
against  the  property,  whereby  the  real  estate  is  subjected,  by 
the  specific  lien,  to  the  payment  of  plaintiffs'  claim.  See  \ 
ToL.  XLII— 46 
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Story's  Eq.,  §  506;  Canard  v.  Atlantic  Ins.  Co.y  1  Tet,  3S6 
(443);  Meany  v.  Head^  1  Mason,  319. 

An  interest  in  real  estate  is  sometliing  more  than  a  right 
to  a  remedy  against  it.  The  word  interest,  as  used  in  the 
section  of  the  Code  just  cited,  means  share,  portion,  part. 
See  Webster's  Dictionary.  When  applied  to  land,  it  means 
the  estate,  right  or  title  held  in  or  to  it.  See  Bouvier's  Dic- 
tionary; Coke  on  Lit.,  245-6.  A  lien,  special  or  general,  is 
not,  therefore,  an  interest  in  lands.  An  action  to  enforce  it 
is  not  within  the  exception  to  the  limitations  upon  appeals 
found  in  Code,  §  3173. 

VIII.  The  abstract  before  us  fails  to  present  an  assign- 
ment of  errors.  All  the  questions  involved  in  the  case  have 
been  argued  by  counsel  of  the  respective  parties; 

^  PRACTICR  &  ^  r  r  ^ 

courtrlaifure  defendants'  counsel  presenting  a  printed  argu- 

ron^^objec-     inent,  iu  which  they  discuss  all  points  made  by 
tlon  waived,      ^j^^  ^^j^^^   ^j^^       jj^^  ^^  j^^   ^j^g^   ^j^^^  ^^j^^  ^,^^ 

objection  that  no  assignment  of  errors  was  made  by  plaint- 
iffs. The  statute  provides  that,  when  errors  are  not  assigned 
within  the  time  prescribed,  "the  appellee  may  have  the  ap- 
j)eal  dismissed,  or  the  judgment  or  order  aifirmed,  unless  good 
■cause  for  the  failure  be  shown  by  affidavit."     Code,  §  3183. 

This  statute  does  not  contemplate  that  the  case  shall  be 
tried  in  the  ordinary  way,  upon  the  merits,  and  the  want  of 
iin  assignment  of  errors  be  finally  urged  as  a  ground  of  dis- 
position of  the  case,  thus  unnecessarily  consuming  the  time 
of  the  court  and  imposing  costs  upon  the  other  party.  Like 
all  other  objections,  this  one  may  be  waived  by  the  silence 
and  acquiescence  of  the  parties.  It  ought  to  be  regarded  as 
waived  in  this  case. 

We  are  not  to  be  understood  as  holding  that  the  court  may 
Tiot  require  an  assignment  of  errors,  notwithstanding  the 
waiver  of  the  parties.  The  court  may  upon  its  own  motion 
enforce  the  rule  requiring  the  assignment,  though  waived  by 
the  parties. 

The  question  we  do  not  decide,  whether  an  assignment  of 
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errors  is  necessary  in  chancery  cases  wherein  questions  are 
certified  under  Code,  §  3173. 

"We  have  considered  all  questions  discussed  by  counsel,  and 
reach  the  conclusion  that  the  decree  of  the  district  court 
Qjight  to  be 

Heyebsed. 

Adams,  J.,  dissenting. — I  think  that,  where  an  action  in 
equity  is  tried  below  upon  its  merits,  and  is  in  such  a  condi- 
tion that,  upon  appeal,  a  final  decree  could  be  entered  in  this 
court,  tlie  action  is  triable  de  novo  in  this  court,  if  at  all. 
Code,  §  2742. 


Playeb  v.  The  Burlington,  Cedar  Rapids  &  Northern 
Railway  Company. 

1.  Fraotioe:  cross-examination:  discbbtion  op  court.    The  extent 

to  which  cross-examination  may  be  allowed  is  peculiarly  within  the  dis- 
cretion of  the  court,  and  a  cause  will  not  be  reversed  for  an  error  in  this 
respect,  unless  it  appears  that  the  court  has  abused  its  discretion,  and 
that  the  complaining  party  has  been  greatly  prejudiced  thereby. 

2.  Bailroads:  febsokal  injury:  riding  in  freight  car:  contribu- 

tory negligence.  Where  one,  having  cattle  on  the  train,  has  time 
to  get  aboard  the  **caboose,''  but  fails  to  do  so,  and  boards  a  freight  car 
and  rides  therein,  by  reason  of  which  fact  he  is  injured,  he  is  guilty  of  such 
contributory  negligence  as  will  defeat  his  recovery  for  such  injury,  not- 
withstanding the  railway  employes  may  have  been  negligent  in  not 
bringing  the  "caboose''  within  a  reasonable  distance  of  the  depot. 

Appeal  from  Black  Hawk  Circuit  Court, 

Saturday,  June  16,  1883. 

The  plaintiff  was  in  charge  of,  and  shipped  from  Nora 
Junction,  a  station  on  defendant's  road,  a  carload  of  cattle. 
After  the  cattle  were  placed  in  the  car,  the  plaintiff  went  to 
the  depot  for  the  purpose  of  signing  the  shipping  contract. 
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While  there,  he  was  informed  by  the  agent  that  he  would 
have  to  make  haste  if  he  got  to  the  caboose  before  the  train 
started.  It  is  stated  in  the  petition  that  it  was  a  dark  night,  and 
that  the  passage-way  from  the  depot  to  the  caboose  was  along  a 
high  embankment,  of  insufficient  width  to  allow  a  person  to  w^k 
thereon  with  safety;  "that  it  was  defendant's  duty  to  furnish 
a  safe  and  reasonable  passage  from  its  depot  aforesaid  to  the 
caboose  of  said  train,  and  reasonable  time  to  go  from  said  de- 
pot to  such  caboose  after  the  execution  of  such  contract,  so 
that  he  might  safely  accompany  said  cattle  on  such  journey." 

The  plaintiff  claims  that  he  started  from  the  depot  to  go  to 
the  caboose,  and,  while  going  in  that  direction,  he  asked  one 
of  the  brakemen  on  said  train  whether  he  would  have  time  to 
reach  the  caboose  before  it  started,  and  was  told  by  the  brake- 
man  that  he  would  not,  and  he  was  directed  by  the  brakeman 
to  get  on  one  of  the  freight  cars,  which  the  plaintiff  did,  and, 
while  riding  thereon,  the  car  was  thrown  from  the  track,  and 
he  was  injured. 

The  defendant  pleaded  a  general  denial,  and  contributory 
negligence  on  the  plaintiff's  part.  Trial  by  jury.  Yerdict 
for  defendant,  and  judgment.     Plaintiff  appeals. 

H,  JBoies  and  J.  Z.  Husted^  for  appellant. 

J.  (&  S,  K.  Tracy  and   0.  C.  Miller^  for  appellee. 

See  VERS,  J. — I.  Counsel  for  the  appellant,  in  their  argu- 
ment, base  their  right  to  recover  on  the  following  proposi- 
tions: 

"1st.  That  defendant  failed  to  furnish  plaintiff  a  safe  and 
reasonable  passage-way  from  its  depot  to  the  caboose  in 
which  he  was  to  ride. 

"2d.  That  defendant  failed  to  give  plaintiff  reasonable  time, 
after  his  contract  for  the  shipment  of  said  cattle  was  signed, 
to  go  from  the  depot  to  said  caboose  before  the  train  was 
started,  and  its  agents  directed  plaintiff  to  climb  on  one  of 
the  freight  cars,  by  reason  of  which  he  was  compelled  to,  and 
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did,  in  order  to  accompany  his  stock,  climb  on  such  car,  where 
he  was  injured. 

"3d.  That,  by  reason  of  some  defect  in  the  cars  or  road  of 
defendant,  the  train  was  thrown  from  the  track,  and  the  plaint- 
iff was  injured." 

The  second  count  alleges  that  plaintiff,  by  direction  of  de- 
fendant's agents,  being  informed  by  them  that  he  would  not 
have  time  to  reach  the  caboose,  did  climb  upon  one  of  the 
freight  cars,  where  he  was  riding,  when,  by  reason  of  some  de- 
fect in  the  cars  or  road  bed,  the  train  was  thrown  from  the 
track,  and  he  was  injured. 

It  may  be  conceded  that  the  first  proposition  is  true,  but 
the  plaintiff  was  not  injured  because  of  the  unsafe  condition 
of  the  passage-way  from  the  depot  to  the  caboose.  It  was 
proper  for  the  jury  to  consider  the  condition  of  the  way  for 
the  purpose  of  determining  whether  the  defendant  had  sufii- 
cient  time  to  go  from  the  depot  to  the  caboose  before  the  train 
started,  and  in  no  other  respect  was  it  material  whether  the 
way  was  safe  or  unsafe. 

As  to  the  third  proposition,  it  will  be  conceded  that  the 
negligence  of  the  defendant  is  suflSciently  shown,  and  that  the 
plaintiff  is  entitled  to  recover,  if  lie  was  not  guilty  of  contri- 
butory negligence  in  riding  on  the  freight  car  instead  of  the 
caboose;  and  this  depends  on  the  question  whether  he  was 
properly  on  the  freight  car. 

It  clearly  appears  that  if  he  had  been  in  the  caboose  he 
would  not  have  been  injured. 

As  to  the  last  proposition  above  stated,  it  is  sufficient  to 
say  at  the  present  time  that  the  jury  found  specially  that  the 
brakeman  had  no  authority  to  direct  the  plaintiff  to  get  on 
the  freight  car. 

This  proposition  will  be  further  considered  when  we  come 
to  consider  the  instructions  of  the  court  which  are  objected  to. 
The  material  question  in  the  case  is  contained  in  the  second 
proposition  above  stated. 

II.     The  plaintiff  testified  that  the  brakeman  did  direct 
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him  to  get  on  the  freight  car  under  the  circumstances  above 
1.  PBACTTCK :  stated.  The  brakeraan  testified  that  he  did  not 
SSion^^dS!"  do  80,  and  on  cross-examination  the  brakeman  was 
couru  asked  the  following  question:  "Is  it  customary 

for  parties  in  charge  of  stock  on  trains  to  enquire  of  brakemen, 
when  the  conductor  is  not  present,  with  reference  to  movements 
of  trains."  This  question  was  objected  to,  because  incompe- 
tent and  immaterial.  The  objection  was  properly  sustained, 
because,  if  answered  either  in  the  aflSrmative  or  negative,  it 
could  not  have  affected  the  result.  Besides  this,  there  is  no 
evidence  tending  to  show  that  the  plaintiff  had  knowledge  of 
the  alleged  custom  and  relied  thereon. 

The  conductor  was  a  witness  introduced  by  the  defendant. 
On  cross-examination  he  was  asked:  "Do  you  know  whether 
it  is  customary  with  stock  men,  who  have  stock  on  trains  on 
this  road,  to  examine  their  stock  at  each  stopping  place." 
The  objection  of  the  defendant,  to  this  question  that  it  was 
not  proper  cross-examination,  was  properly  sustained.  Plaint- 
iff then  offered  to  show  by  the  conductor  "that  brakemen  were 
in  the  habit  at  this  time,  and  prior,  upon  this  road,  of  giving 
information  to  men  in  charge  of  stock  as  to  the  movements 
of  the  trains,  and  that  he  knew  it  and  assented  to  it."  This 
was  objected  to  as  not  proper  cross-examination,  and  the  ob- 
jection was  properly  sustained. 

The  conduct  of  the  trial,  and  the  extent  to  which  the 
cross-examination  of  witnesses  may  be  allowed,  is  peculi- 
arly within  the  discretion  of  the  court,  and  a  cause  will  not 
be  reversed  for  an  error  in  this  respect,  unless  it  appears  that 
the  court  has  abused  its  discretion,  and  the  party  has  been 
greatly  prejudiced.  "We  are  unable  so  to  conclude  in  this 
case. 

III.  The  plaintiff  sought  to  prove  that  after  the  cattle  were 
loaded  he  spent  some  time  while  apin  was  being  looked  for  to 
fasten  the  door  of  the  car.  But  this  occurred  before  the 
plaintiff  went  to  the  depot  to  sign  the  contract,  and  no  com- 
plaint is  made  in  the  petition  that  defendant  was  negligent  in 
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not  having  a  pin  where  it  could  be  readily  procured;  nor  is  it 
stated  in  the  petition  that  the  delay  above  mentioned  in  any 
respect  contributed  to  the  injury. 

IV.    The  court  instructed  the  jury  as  follows: 
"8.     There  is  no  evidence  tending  to  show  negligence  on 
2.  BAIL-  the  part  of  the  defendant,  which  resulted  in  the 

sonai injury:   iniurics  Complained  of,  other  than  the  failure  to 

ridlneln  .*^         ,    .      .^T  ,  ,       .  ,  i    r  i 

rreiKhtcar:     ctive  plamtiff  reasonable  time  to  reach  and  board 

contributory    ^         ^ 

negligence,  the  Said  caboose,  and,  unless  negligence  in  that  re- 
spect is  established  by  a  preponderance  of  credible  testimony, 
the  plaintiff  cannot,  in  any  event,  recover;  but,  if  you  find 
that  a  failure  to  give  such  reasonable  time  is  so  established, 
then  you  will  proceed  to  the  determination  of  the  question  as 
to  whether  there  was  contributory  negligence  on  plaintiff's 
part. 

"9.  The  safe  and  proper  place  for  a  passenger  on  a  freight 
train  is,  under  all  ordinary  circumstances,  in  the  caboose;  and, 
ordinarily,  it  is  such  negligence  to  be  riding  elsewhere,  that  a 
passenger  cannot  recover  damages  for  injuries  sustained  when 
such  passenger  is  so  riding  upon  a  car  other  than  the  caboose.'' 

It  is  said  that  the  court  took  from  or  declined  to  submit  to 
the  jury  the  questipq  whether  it  was  defendant's  duty  to 
bring  its  caboose  within  a  reasonable  distance  of  its  depot  to 
enable  him  to  enter  it  in  safety.  But  this  question  was  imma- 
terial. The  court  submitted  the  question  to  the  jury  whether 
the  plaintiff  had  sufficient  time  to  get  aboard  the  caboose.  If 
he  had,  as  the  jury  found  specially,  it  was  immaterial  under 
the  allegations  of  the  petition  where  the  caboose  was  standing. 
If  the  plaintiff  had  sufficient  time  to  get  aboard  the  caboose, 
he  was  not  justified  in  getting  on  a  freight  car.  In  so  doing 
he  was  guilty  of  contributory  negligence.  It  is  really  imma- 
terial what  caused  plaintiff  to  loiter  on  the  way  to  the  caboose, 
unless  he  did  so  because  of  something  done  by  defendant  or 
its  employes,  and  of  this  there  is  not  the  slightest  evidence. 
Both  of  the  foregoing  instructions,  in  our  opinion,  are  clearly 
correct.  The  tenth  and  eleventh  instructions  are  also  ob- 
jected to.     We  do  not  deem  it  necessary  to  set  them  out. 
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Tliey  are  iu  accord  with  the  foregoing,  and,  therefore,  in 
OUT  opinion,  correct. 

Affirmed. 


Sloan  v.  The  Central  Iowa  Railway  Co. 

Bailroads:  PEBsoNAii  injubt  to  bmflote:  rbcotebt  against 
receiyer:  statute  construed.  A  receiTcr,  who  is  operatingr  a  rail- 
road under  the  appoiotmeDt  and  direction  of  a  coart,  is  included  under 
the  terms,  ^'persons  owning:  or  operating:  railways/'  in  contemplation  of 
§  §  1278,  1307  of  the  Code;  and  such  receiver,  or  rather  the  property  in 
his  hands,  is  liable  for  the  claim  of  an  employe  for  iivjuries  receiTcd 
through  the  negligence  of  co-employes. 


z. : :  RECOVERY  against  company  taking  from  a  re- 
ceiver THE  ROAD  BURDENED  WITH  THE  LIABILITY.  Where  a  rail- 
road was  for  a  time  operated  by  a  receiver,  under  the  appointment  and 
direction  of  the  United  States  circuit  court,  and  during  this  time  a  claim 
for  damages  arose  in  plaintiff's  favor  and  against  the  receiver  on  ac- 
count of  personal  injuries,  and  the  court  ordered  the  railway  to  be 
turned  over  to  the  defendant,  upon  condition  that  it  would  asdume  and 
pay  all  liabilities  incurred  while  the  road  was  operated  by  the  receiver, 
and  the  defendant  accepted  the  property  with  the  conditions  attached, 
held  that  it  thoreby  became  liable  to  the  plaintiff  on  account  of  his 
claim  for  damages,  and  that  an  action  thereon  was  properly  brought 
against  defendant. 

3.  Verdict:   evidence  to  support:  practice  in  supreme  court. 

This  court  will  not  overrule  both  the  jury  and  the  trial  court  upon  find- 
ings based  upon  conflicting  evidence. 

4.  Bailroads:  personal  injury  of  bbakeman:  contributory  negli- 

gence: QUESTION  FOR  JURY.  Whether  or  not  the  plaintiff,  a  brake- 
man,  was  guilty  of  contributory  negligence  in  not  taking  hold  of  the 
brake-rod,  or  something  else,  to  steady  himself,  in  anticipation  of  a 
''jerk,"  was  a  question  for  the  determination  of  the  jury  from  a  consider- 
ation of  all  the  circumstances. 


5. 


:  AUTHORITY  OP  CONDUCTOR  TO  EMPLOY  BBAKEMKN  :  LIABILITY 

OF  COMPANY.  When  a  regular  brakeman  is  absent,  and  the  safe  and 
proper  management  of  the  train  requires  it,  the  conductor  has  authority 
to  employ  a  brakeman  for  the  time  being,  who  thereby  becomes  an 
omploye  of  the  comptiny,  and  is  entitled  to  recover  for  injaries  received 
through  the  negligence  of  a  co-employe. 


w 
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6.  :  PEUSONAL  INJURY  TO  BRAKBMAN:  SUNDRY  RULINGS  OF  THE 

TRIAL  COURT  CONSDOERBD  AND  AFPROVOD.  The  iDstmctions  given  by 
the  court,  and  the  rnlings  upon  the  admission  of  evidence,  and  upon 
the  submission  of  special  interrogatories  to  the  jury,  and  upon  the  spe- 
cial findings  of  the  jury,  being  considered  by  the  court,  and  found  to  be 
in  harmony  with  the  views  already  expressed  in  this  case,  are  approved. 

Appeal  from  Poweshiek  Circuit  Court. 

Satuedat,  June  16,  1888.. 

The  facts  are  BufBciently  stated  in  the  opinion. 

n,  E.  J.  Bomdmariy  J.  H.  Blair  and  A,  C.  Daily^  for 
appellant. 

H.  W.  Gleason  and  J.  F.  Laoey^  for  appellee. 

Seevers,  J. — The  Central  Eailroad  Company  of  Iowa  exe- 
cuted a  mortgage  to  the  Farmers'  Loan  &  Trust  Co.,  and, 
default  having  been  made  in  the  payment  of  the  indebted- 
ness secured,  the  trust  company  commenced  an  action  in  the 
United  States  circuit  court  to  foreclose  the  mortgage,  and 
therein  asked  for  and  secured  the  appointment  of  H.  L. 
Morrill  as  receiver,  who,  as  such,  took  possession  of  and 
operated  the  road.  The  receiver  was  operating  the  road  on 
the  sixth  day  of  July,  1878,  when,  as  the  plaintiff  claims, 
he  was  in  the  employ  of  the  receiver  as  a  brakeman,  and  was 
then  injured  by  being  run  over  by  a  train,  because  of  the 
negligence  of  the  engineer.  This  action,  to  recover  damages 
sustained,  was  brought  against  the  defendant,  the  receiver 
and  the  Central  Eailroad  Company  of  Iowa.  Neither  the 
receiver  nor  the  last  named  company  appeai'ed  to  the  action^ 
and  no  default  or  judgment  was  entered  against  either  of 
them. 

The  mortgage  was  foreclosed,  and  the  road  and  property 
embraced  therein  was  sold  by  a  master,  and  purchased  by 
the  Trust  Company,  to  whom  it  was  conveyed  in  trust  for 
parties  in  interest.     On  the  twentieth  day  of  May,  1879,  the 
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United  States  circuit  court  ordered  and  decreed  that  the 
trustee  and  receiver  transfer  and  deliver  full  and  absolute 
possession  of  all  of  said  property,  together  with  all  additions 
thereto,  to  the  defendant,  and  said  court  further  ordered  and 
decreed  as  follows: 

"  And  it  is  further  ordered  that  the  lawful  debts  con- 
tracted by  the  receiver  during  the  litigation,  and  the  costs 
and  expenses  of  such  litigation,  do  constitute  and  are  hereby 
made  a  first  and  paramount  lien  upon  all  said  property, 
moneys,  credits,  and  all  additions  thereto,  to  all  other  liens, 
and  to  the  title  acquired  by  the  purchaser  at  the  foreclosure 
sale  and  by  the  conveyance  to  the  Central  Iowa  Railway 
Company;  and  since  it  is  not  desirable  to  further  continue 
said  property  under  tlie  control  of  the  receiver  for  the  pur- 
pose  of  making  net  earnings  for  the  payment  of  said  debts, 
costs  and  expenses,  and  the  creditors  having  been  notified, 
and  making  no  valid  or  satisfactory  objection  thereto,  it 
is  further  ordered  and  decreed  that  all  said  claims,  and 
all  claims  pending  in  this  court,  debts  and  liabilities,  includ- 
ing the  claims  of  attorneys  and  others  heretofore  referred  to 
special  master  Eogers,  and  reported  on  by  him,  and  still 
pending  on  exceptions,  shall  be  presented  to  the  said  Central 
Iowa  Eail way  Company  for  adjustment  and  settlement;  and 
the  said  Central  Iowa  Eailway  Company  is  ordered  and 
directed  to  pay  the  said  debts,  costs  and  expenses;  and  the 
creditors  entitled  thereto  are  hereby  required  to  accept  pay- 
ment thereof,  with  interest  at  the  rate  of  seven  per  cent  per 
annum,  in  one  year  from  the  date  hereof,  and  for  the  purpose 
of  enforcing  the  payment  thereof,  if  need  be,  this  court  will 
and  does  retain  jurisdiction  of  said  cause,  for  the  purpose  of 
enforcing  said  payment  and  the  lien  herein  provided  for, 
without  other  action  or  independent  proceeding." 

In  accordance  with  this  order  and  decree,  the  road  and 
property  were  transferred  to  and  accepted  by  the  defendant. 
While  the  road  was  in  charge  of  the  receiver,  the  claim  of 
the  plaintiff  for  damages  was  presented  to  the  circuit  court 
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aforesaid,  and  permissioa  asked  to  bring  a  suit  against  the 
receiver.  It  was  referred  to  a  master  to  take  evidence,  who 
made  a  report  to  the  court,  and,  as  claimed  by  the  plaintiff, 
the  claim  was  presented  to  the  defendant  and  payment  de- 
manded, which  was  refused. 

The  circuit  court  aforesaid  made  an  order  that  the  "plaint- 
iff be  permitted  to  bring  suit  at  law  in  this  court,  or  in  the 
district  or  circuit  court  of  Iowa,  on  his  said  claim,  against 
the  Central  Iowa  Eailway  Company,  (defendant  herein,)  the 
Central  Railroad  Company  of  Iowa,  and  H.  L.  Morrill,  re- 
ceiver; that,  if  suit  is  brought  in  the  state  courts,  its  judg- 
ments and  orders  be  certified  to  this  court." 

Afterward,  on  motion  of  Morrill,  so  much  of  the  order 
was  rescinded  as  permitted  the  plaintiff  to  bring  an  action 
against  him,  on  the  ground  that  he  was  not  personally  liable, 
and,  as  he  had  been  discharged  as  receiver,  he  had  no  prop- 
erty in  his  hands  which  could  be  made  liable  to  the  payment 
of  any  judgment  that  might  be  obtained.  The  defendant, 
among  other  things,  pleaded  that  it  was  not  a  party  to  the 
action  in  which  the  orders  aforesaid  were  made,  and  that  rt 
could  not  bo  made  liable  for  the  debts  of  the  receiver,  and 
that  the  claim  of  the  plaintiff  was  not  one  of  the  debts  or 
liabilities  that  the  defendant  under  the  orders  aforesaid  was 
required  to  pay.  The  defendant,  at  the  proper  time,  and  in 
every  way  possible,  made  proper  objections  to  everything 
which  tended  to  show  its  liability,  but  the  same  were  over- 
ruled. The  foregoing  statement  is  deemed  sufficient  to  fairly 
present  the  important  question  we  are  required  to  determine. 

I.  It  is  provided  by  statute  that  "every  corporation  oper- 
ating a  railway  shall  be  liable  for  all  damages  sustained  by 
any  person,  including  employes  of  such  corpora- 

1.  railroads:     ,  ,  rt    1  1  /» 

pereouaiia-     tion,  lu  couseouence  01  the  neglect  oi  afi:ents,  or 

Jury  to  em-  ?  i  o  ~o  > 

ery^a-^aS^"  by  any  mismanagement  of  the  engineers  or  other 
stetutecon-  employes  of  the  cx)rporation.  All  the  duties 
strued.  ^^^^  liabilities  imposed  upon  corporations  owning 

or  operating  railways   by  this   chapter   shall  apply  to  all 
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bssees  or  other  persons  owning  or  operating  railways,  as 
fully  as  if  they  were  expressly  named  herein."  Code,  §  § 
1278,  1307. 

Technically,  it  may  be  said  that  the  road  was  in  the  charge 
of  and  under  the  control  of  the  court,  who,  through  or  by  its 
receiver,  operated  the  road.  As  the  court  is  neither  a  lessee 
nor  person,  it  is  said  this  action,  under  the  statute,  cannot  be 
maintained. 

While  it  is  true  that,  in  a  general  way,  the  road  is  in  the 
charge  of  and  under  the  control  of  the  court,  yet  it  is  actu- 
ally operated  by  the  receiver,  so  far  as  the  daily  management 
of  trains  is  concerned,  and  by  what  employes  the  same  shall 
be  run  and  controlled.  The  court  cannot  establish  rules  by 
which  the  receiver  must  be  guided  in  such  matters.  As  to 
these  matters,  the  control  of  the  receiver  is  just  as  absolute 
and  unconditional  as  if  he  were  the  owner  of  the  road.  No 
action  can  be  maintained  against  the  court  nor  against  its 
receiver,  it  will  be  conceded  for  the  purposes  of  the  case, 
unless  the  court  so  directs.  But  the  receiver  is  a  person, 
and,  as  the  appointee  of  the  court,  is  in  fact  operating  the 
road.  Usually  railways  are  operated  by  corporations  or  their 
lessees.  The  statute  includes  them,  and  all  "other  persons 
owning  and  operating  railways."  The  statute  is  remedial, 
and  was  evidently  intended  to  include  every  possible  person 
who  was  engaged  in  the  operation  of  a  railroad,  whether  for 
himself  or  for  some  other  person.  The  court  had  control  of 
the  road  for  the  time  being  for  the  persons  or  parties  in 
interest,  and  was  in  fact  having  the  road  operated  through 
its  receivier  for  their  benefit.  We  think  the  receiver  was  in 
fact  operating  the  road,  and  the  claim  of  the  plaintiff  was  pre- 
sented to  the  court  by  whom  he  was  appointed,  who  investi- 
gated it  and  found  it  to  be  meritorious,  and  directed  an  action 
to  be  brought  against  its  receiver  for  the  purpose  of  having 
it  judicially  determined  what  amount  was  due,  if  anything. 
That  the  liability  of  the  receiver  is  not  personal  may,  possi- 
l^ly?  be  justly  said.    Any  judgment  obtained,  however,  could 
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be  satisfied  out  of  the  property  in  his  hands,  if  the  court  by 
whom  the  receiver  was  appointed  should  so  direct.  But  this 
in  no  manner  affects  the  right  of  the  plaintiff  to  have  his 
claim  judicially  established. 

We  think  the  receiver  is  within  the  statute,  and  may  be 
charged,  and  a  recovery  obtained  against  him,  as  a  person 
who  is  engaged  in  operating  a  railway. 

Conceding  this  to  be  so,  counsel  maintain  that  it  by  no 
means  follows  that  the  defendant  is  liable. 

11.  It  must  be  conceded  that  the  claim  of  the  plaintiff 
was  not  a  lien  on  the  property  in  charge  of  the  receiver  at 

^ . .  the  time  it  was  transferred  or  conveyed  under  the 

a^lnstcom-  Order  of  the  court  to  the  defendant.  White  v. 
ffi^c"e^v.  The  K.  &  D.  M.  E.  Co.,  52  Iowa,  97;  J?.,  C.  li. 
burdened  (&  N,  R,  Co,  V.  Vcrn/j  48  Id.,  458 ;  Jeffries  v. 
biiity.  ^  '  Morariy  101  XJ.  S.,  285;  and  it  has  been  held 
that  a  railroad  corporation  cannot  be  made  liable  lor  the 
negligence  of  a  receiver  or  his  employes.  ITie  0.  &  M.  li.  Co. 
V.  Davis,  23  Ind.,  553.  This  last  ruling  is  based  on  the 
thought  that  the  receiver  cannot  be  regarded  as  the  agent  of 
the  corporation,  and  we  think  the  receiver  in  the  case  at  bar 
was  not  the  agent  of  the  defendant.  We  incline  to  think 
that  the  latter  cannot  be  held  liable,  unless  the  property  in 
the  hands  of  the  appellant  can,  under  the  order  of  the  court, 
be  charged  with  the  payment  of  this  claim.  The  order 
made  by  the  court  is  exceedingly  broad,  and  includes  "claims, 
debts  and  liabilities."  Against  whom  ?  The  answer  must  be — 
the  receiver,  or  property  which  in  his  hands  was  liable  for 
the  payment  of  the  plaintiff's  claim,  debt  or  liability.  We 
have  determined  that  the  receiver,  or  rather  the  property  in 
his  charge,  was  liable  for  the  payment  of  the  plaintiff's  claim. 
The  appellant,  therefore,  received  the  property  charged  with 
this  liability.  If  it  had  been  made  a  condition  in  the  order  that 
appellant,  before  the  property  was  transferred  or  conveyed  to  it, 
should  execute  a  written  obligation  binding  itself  to  pay  this 
claim,  and  it  had  done  so,  its  liability,  we  think,  would  not  be 
doubted.     There  would  have  been  a  snflScient  consideration 
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for  the  promioe.  What  was  done  in  legal  effect  amounts  to 
the  same  thing.  The  jurisdiction  of  the  court  must  be  con- 
ceded. It  had  possession  of  the  road  through  its  receiver, 
and,  during  the  time  it  was  operated  by  the  receiver  for  the 
court,  a  supposed  liability  to  the  plaintiff  occurred.  The 
court,  in  substance,  said  to  the  appellant:  "  We  will  dis- 
charge the  receiver  and  place  the  road,  and  all  property  and 
rights  connected  therewith,  in  your  possession,  and  vest  you 
with  the  legal  title  thereto,  provided  you  will  assume  and 
pay  all  liabilities  incurred  during  the  time  the  road  has  been 
operated  by  the  receiver."  The  appellant  accepted  the  road 
upon  the  conditions  annexed.  There  was  an  offer  and  an 
acceptance.  Ordinarily,  this  is  sufficient  to  constitute  a  con- 
tract. Whether  there  was  a  valid  contract  or  not  is  not  ma- 
terial, because  the  appellant  cannot  retain  the  property  and 
repudiate  the  conditions.  If  the  appellant  was  entitled  abso- 
lutely to  the  property,  it  should  not  have  accepted,  but  con- 
tested by  appeal  or  otherwise  the  legality  of  the  conditions. 
It  is  true,  the  appellant  was  not  a  party  to  the  action  of 
foreclosure,  but  it  became  a  party  to  the  order  when  it 
accepted  tlie  property.  Whether  the  order  of  the  court  was 
valid  or  not,  we  have  no  occasion  to  determine  in  this  collat- 
eral proceeding,  because  its  validity  is  not  assailed,  and  possi- 
bly could  not  be  successfully,  for  the  reason  that  appellant's 
possession,  if  not  its  title,  is  based  thereon.  We  think  the 
plaintiff  is  entitled  to  recover  of  the  defendant.  AVhether, 
or  in  what  manner,  the  judgment  can  be  enforced,  is  not 
before  us. 

III.  The  plaintiff  was  a  brakeman  on  a  freight  train,  and 
he  was  directed  by  the  conductor  to  cut  off  the  four  rear  cars 
3  VERDICT-  ^^  ^^®  train  while  it  was  in  motion.  To  enable 
support!^  him  to  perform  this  duty,  it  was  necessary  to 
BupremV"  reverse  the  engine,  so  that  the  rear  portion  of 
the  train  would  move  faster  than  the  forward 
part  thereof,  and  thus  produce  the  necessary  slack  to  enable 
the  plaintiff  to  pull  the  pin  which  coupled  the  cars  together. 
It  was  the  duty  of  the  engineer  to  keep  the  engine  reversed 
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until  the  plaintiff  signaled  him  to  go  ahead.  When  pulling 
the  pin,  the  plaintiff  stood  on  the  rear  of  the  car  in  front  of 
those  which  were  to  be  detached,  which  was  his  proper  place. 
The  negligence  which,  it  is  alleged,  caused  the  accident,  was 
that  of  the  engineer,  who,  as  claimed,  started  the  engine 
ahead  before  the  plaintiff  had  given  him  the  requisite  signal, 
and  this  caused  the  plaintiff  to  be  thrown  from  the  car,  and  he 
fell  on  the  track,  and  the  four  rear  cars  passed  over  a  portion  of 
his  body.  The  appellant  insists  that  the  plaintiff  gave  the 
signal  to  the  engineer,  and  that  the  ac<;ident  was  caused  by  his 
own  negligence.  The  plaintiff  testified  that  he  did  not  give 
the  signal,  and  the  jury,  in  answer  to  a  special  interrogatory, 
so  found.  The  conductoi"^  Langdon,  a  brakeman  and  the 
engineer  testified  that  the  plaintiff  did  give  the  signal  to  go 
ahead.  It  may,  therefore,  be  said  that  the  evidence  is  con- 
flicting, but  we  are  unable  to  say  that  the  plaintiff  is  not 
worthy  of  belief,  when  both  the  jury  and  the  court  below 
must  have  concluded  that  he  was.  If  he  was  not,  the  jury 
should  not  have  found  as  they  did,  and  the  court  should  have 
set  aside  the  verdict  and  granted  a  new  trial.  In  substance, 
we  are  asked  to  disbelieve  the  plaintiff  and  give  credence  to 
the  evidence  of  the  witnesses  for  the  defendant.  We  do  not 
have  these  witnesses  before  us,  and  cannot,  therefore,  test 
their  credibility  as  well  as  the  jury  or  the  circuit  court. 
Their  opportunity  to  do  so  was  much  better  than  ours.  If 
the  jury  believed  the  plaintiff,  the  verdict  is  right,  and  they 
must  have  done  so.  Some  witness  was  no  doubt  mistaken. 
It  is  not  our  province  to  overrule  both  the  jury  and  the  cir- 
cuit court  in  the  conclusion  reached  as  to  who  was  mistaken, 
when  all  the  facts  before  them  are  not  before  us. 

lY.     Whether  the  plaintiff  was  guilty  of  contributory 

negligence  depends  upon  whether  he  used  due  pi'ecaution  at 

«.RAii,R0AD8:  *^®  *^°^®  *^^  directly  after  he  pulled  the  pin.     It 

rl^'tJtte!?"  is  said  that  he  should  have  taken  hold  of  the 

Sibutory  neg-  brake- rod,  or  wheel,  or  something  else,  to  steady 

quesuonfor    himself  in  anticipation  of  a  "jerk."     We  think 

this  was  a  question  for  the  jury.     We  cannot 
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say  as  matter  of  law  that  it  was  the  duty  of  plaintiff  to  do 
as  it  is  claimed  ho  should  have  done.  No  positive  duty  was 
enjoined  on  him,  but,  under  the  circumstances,  it  was  a  matter 
of  judgment  and  discretion  on  his  part,  which  the  jury  have 
found  was  properly  exercised. 

V.     It  is  said  that  the  plaintiff  was  not  an  employe  of  the 
receiver,  but  an  intermeddler,  and  therefore  he  cannot  recover. 

5^ .         The  undisputed  facts  are  that  one  Voorhees  was 

conductor^to  *  brakcmau  in  the  employ  of  the  receiver,  and 
brakemen:  he  desired  to  have  a  rest  for  a  week  or  more,  and 
company.  the  plaintiff  took  his  place  on  the  train,  with  the 
knowledge  and  consent  of  the  conductor,  on  the  first  day  of 
July,  and  continued  to  perform  the  duties  of  brakeman  until 
th«  sixth  day  of  said  month,  when  he  was  ordered  by  the 
conductor  to  perform  the  duty  in  discharging  which  he  was 
injured.  The  conductor  testified  that  to  properly  manage 
the  train  two  brakemen  were  required,  and  that  there  was 
but  one  other  on  the  train  besides  the  plaintiff.  This  evi- 
dence  is  not  controverted.  It  does  not  clearly  appear  that 
the  receiver  or  any  of  his  employes,  other  than  those  on  the 
train,  had  knowledge  that  the  plaintiff  was  acting  as  brake- 
man.  An  intermeddler  is  a  person  who  oflSciously  intrudes 
into  a  business  to  which  he  has  no  right.  The  distinction 
between  an  intermeddler  and  a  trespasser  is  not  in  any  case 
very  great.  Under  the  circumstances  of  this  case,  if  the 
plaintiff  was  an  intermeddler,  he  was  a  trespasser.  But,  as  he 
was  on  the  train,  and  discharged  the  duties  of  brakeman  for 
six  days  with  the  knowledge  and  consent  of  the  conductor, 
he  was  not  either.  The  train,  when  passing  between  stations 
and  distant  from  any  other  oflBcer,  is  in  charge  of  the  con- 
ductor,  and  he  has  authority  to  eject  such  persons  therefrom. 
So  far  from  so  doing,  the  conductor  availed  himself  of  the 
services  of  the  plaintiff,  and  required  him  to  perform  duties 
which  were  necessary  and  essential  to  the  safe  operation  of 
the  train.  The  regular  brakeman  was  absent,  and  it  is  im- 
material  whether  with  or  without  cause.     The  conductor  con 
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sented  that  the  plaintiff  should  perform  his  duties.  We  think, 
when  the  regular  brakeman  is  absent,  and  the  proper  and  safe 
management  of  the  train  so  requires,  the  conductor  has 
authority  to  supply  the  place  of  the  absent  brakeman,  and, 
for  the  time  being,  such  person  is  an  employe  of  the  conduc- 
tor's principal.  Of  necessity,  it  seems  to  us,  the  conductor 
must  have  such  authority. 

Counsel  for  the  plaintiff  cite  and  rely  on  Everhart  v.  The 
T.,  n.  db  L  R.  Co.,  4  Am.  and  Eng.  R.  R.  Cases,  599; 
Kelly  V.  Johnson,  128  Mass.,  530;  Sherman  v.  R,  <&  SL  J, 
Ji.  Co.,  72  Mo.,  62;  Snyder  v.  H.  R.  Co.,  60  Id.,  413,  and 
Floxoer  v.  Pa.  R,  Co.,  69  Pa.  St.,  210.  In  none  of  these 
cases  was  the  person  injured  on  the  train,  engaged  in  the  per- 
formance of  any  duty,  with  the  knowledge  of  any  one  occu- 
pying the- same  relation  to  the  principal  as  the  conductor  of 
the  train  in  question  did.  As  bearing,  at  least  somewhat,  on 
the  same  question  in  principle  as  that  under  discussion,  see 
Wilton  V.  Middlesex  R.  R.  Co.,  107  Mass.,  108. 

yi.  It  is  insisted  that  the  court  erred  in  permitting  evi- 
dence to  be  introduced  tending  to  show  that  the  conductor 
hired  the  plaintiff,  and  what  the  conductor  said 

6. :  per-  ^  ' 

sonai  injury     at  that  time.     This  evidence  was  not  material  or 

to  brakeman : 

?ug8^ojf  the  prejudicial,  for  the  reason  that,  on  the  undis- 
sidered^and  puted  facts,  the  plaintiff  was  entitled  to  recover, 
approved.  j^  .^  f^p^-jj^j.  insisted  that  the  conductor  did  not 
have  authority  to  hire  the  plaintiff.  It  is  true,  no  sucli 
power  was  conferred,  nor  was  the  conductor  prohibited  from 
so  doing,  should  an  emergency  arise.  This,  however,  is  im- 
material, because,  as  we  have  held,  an  implied  authority 
existed. 

VII.  It  is  said  that  the  court  should  have  sustained  a  motion 
for  judgment  for  the  appellant  on  the  special  verdict.     This 
thought  is  largely  based  on  the  eleventh  special 
finding,  which  is  as  follows:  "State  what  oppor- 
tunity, if  any,  plaintiff  had  of  taking  hold  of  or  supporting 
himself  that  he  did  not  avail  himself  of."      The  jury  an- 
VoL.  LXII— 47 
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swered  as  follows:  "We  think  the  end  of  the  board  cai 
was  within  reach,  but  plaintiff  had  no  opportunity  to 
avail  himself  of  it  after  the  jerk  came."  This  finding  is 
consistent  with  the  general  verdict.  The  theory  of  the 
plaintiff  was,  and  the  jury  have  so  fonnd,  that  the  train 
started  without  being  signaled  to  do  so,  and  the  "jerk" 
came  sooner  than  the  plaintiff  expected.  As  he  did  not 
give  the  signal,  he  had  reason  to  believe  there  would  be  no 
''jerk."  He,  therefore,  was  not  required  to  take  hold  of  any- 
thing till  the  time  arrived  when  there  would  be  danger  if  he 
did  not  do  so.  It  must  be  remembered  that  the  train  was, 
for  the  time  being,  under  the  control  of  the  plaintiff,  and  he 
had  the  right  to  act  in  accordance  with  this  fact. 

Counsel  for  the  defendant  in  this  connection  discuss  the 
evidence,  and  maintain  that  there  was  no  unusual  "jerk,"  and 
that  if  there  was  it  did  not  occur  until  after  the  plaintiff  gave 
the  signal  to  go  ahead.  In  relation  to  these  matters,  it  is 
deemed  sufficient  to  say  that  there  was  a  conflict  in  the  evi- 
dence, and  therefore  we  cannot  interfere. 

VIII.  It  is  urged  that  the  court  erred  in  giving  the  first, 
second  and  third  paragrai>hs  of  the  charge.     The  instructions 

above  named  are  in  accord  with  the  views  herein- 
before  expressed,  and  therefore  are  not  erroneous. 
The  modification  of  the  fifth  instruction  asked  was  necessary 
to  make  it  accord  with  the  second  paragraph  of  the  charge. 
At  the  request  of  the  appellant,  the  court  instructed  the  jury 
that,  if  they  believed'  that  the  plaintiff  or  any  witness  had 
sworn  falsely  as  to  any  material  question,  they  might  wholly 
disregard  his  evidence,  and  refused  the  tenth  instruction, 
which  substantially  repeated  the  same  proposition.  This 
does  not  constitute  reversible  error.  For  the  reason  hereto- 
fore stated,  the  court  did  not  err  in  refusing  the  eleventh  and 
thirteenth  instructions  asked  by  appellant. 

IX.  The  court  did  not  err  in  modifying  the  ninth  special 
interrogatory  propounded  to  the  jury  at  the  request  of  ap- 
pellant.    The  interrogatory  asked  was  as  follows: 

THE  SAME.       ^^^^^  employed  the  plaintiff?"     To  which  Uie 
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court  added:  "And  how  was  the  employment  made?"  In 
the  view  we  have  taken  of  the  case,  the  interrogatory  as 
asked  might  have  been  refused,  because  the  fact  sought  to  be 
elicited  was  immaterial,  and  this  is  also  true  as  to  the  modifi- 
cation, and  therefore  the  appellant  was  in  no  manner  preju- 
diced by  the  action  of  the  court. 

X.  It  is  said  that  the  court  erred  in  not  fully  stat- 
ing the  issues  to  the  jury,  and  in  not  "instructing  fully 

upon  the  question  of  contributory  negligence." 
We  think  the  issues  were  fully  and  fairly  stated 
to  the  jury,  and  the  court  said  to  them  that,  before  the 
plaintiff  could  recover,  he  must  satisfy  them  "that  the 
plaintiff  did  not  by  his  own  fault  or  negligence  himself  con- 
tribute to  his  injury."  The  point  urged  is  not,  therefore, 
well  taken. 

XI.  We  deem  it  unnecessary  to  extend  this  opinion  by 
stating  at  length  our  reasons  for  holding  that  the  court  did 

not  err  in  the  admission  or  rejection  of  evidence, 
in  refusing  to  set  aside  the  special  findings,  or  in 
refusing  to  set  aside  the  general  verdict  and  to  grant  a  new 
trial,  because  what  we  have  said  auflSciently  indicates,  we 
tliink,  that  none  of  the  objections  are  well  taken. 

We  have  endeavored  to  consider,  and  believe  we  have,  all 
the  material  errors  assigned  which  have  been  discussed  by 
counsel.  The  case  has  been  ably  tried  both  in  this  court  and 
the  court  below,  and  the  appellant  has  not  failed  because  of 
a  want  of  zeal  and  ability  on  the  part  of  counsel. 

Affirmed. 
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"Williams  v.  Wells. 

1.  Practice  in  Supreme  Court :  trial  ds  koto  upon  agreed  state- 

ment OF  FACTS.  Where  by  the  agreement  of  the  parties  the  facts  in 
an  eqoity  cause  are  reduced  to  a  statement  in  writinfr,  such  statement 
takes  the  place  of  the  depositions  or  ihe  oral  testimony  reduced  to  writ- 
ing, as  contemplated  in  section  2742  of  the  Code,  and  a  cause  tried  in  the 
court  below  upon  such  a  statement  is  triable  de  novo  in  this  conrt. 

2.  Partition:  appeal  from  decree  ik:  at  what  poikt  in  the  pro* 

CEEDIKGS  TO  BE  TAKEN.  A  decree  in  an  action  for  the  partition  of  real 
estate,  settling  the  shares  and  interests  of  the  parties,  is  in  effect  final  as 
to  those  shares  and  interests,  and  from  such  a  decree  an  appeal  will  lie; 
and  it  is  the  better  practice,  to  say  the  least,  to  take  an  appeal  at  that  point 
in  the  proceedings,  rather  than  to  wait  until  after  the  approval  and  con- 
.  firmation  of  the  report  of  the  commissioners,  whose  only  duty  it  is  to 
divide  the  land  or  proceeds  in  accordance  with  the  terms  of  that  de- 
cree. 

3.  Fraud:  sale  of  lanq  bt  agent:  concealment  of  adverse  inter- 

est: AGENT  CAKKOT  PROFIT  BY:  ESTOPPEL.  Where  plaintiff's  father 
was  the  owner  of  certain  real  estate,  and  had  long  lived  ajiart  from  his 
wife,  (who  was  an  inmate  of  an  insane  asylum  in  a  distant  state,)  and 
had  married  another  woman,  by  whom  he  had  several  children,  and  from 
whom,  after  many  years  of  cohabitation,  he  had  been  divorced;  and  de- 
fendant, knowing*  the  facts  concerning  the  second  pretended  wife,  but 
knowing  nothing  of  the  existence  of  the  first  and  real  wife,  (who  was 
also  plaintiff  *s  mother,)  but  believing  her  to  be  dead,  was  induced  by 
plaintiff,  acting  as  his  father's  agent,  to  purchase  of  bis  father  the 
land  in  question,  accepting  a  deed  therefor  in  which  plaintiff's  mother, 
who  was  still  living,  did  not  joini-held  that,  in  the  absence  of  evidence 
to  the  contrary,  the  law  will  presume  that  plaintiff  knew  that  his  mother 
was  living,  and  that  she  had  an  interest  in  tho  land ;  that  his  participa- 
tion in  the  sale  of  the  land  and  his  concealment  of  his  mother's  interest 
was  a  fraud  upon  defendant,  and  that,  after  the  death  of  his  father  and 
the  subsequent  death  of  his  mother,  he  could  not,  as  the  heir  of  his 
mother,  claim,  as  against  the  defendant,  an  interest  in  the  real  estate. 

Appeal  from  Lee  District  Court, 

Wednesday,  September  19,  1883. 

Action  in  chancery  to  partition  certain  real  estate,  being 
parts  of  two  lots  in  the  city  of  Keokak.  The  plaintiff  claims 
to  be  the  owner  of  the  undivided  one-third  of  the  property. 
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and  alleges  in  Lis  petition  that  the  defendant  owns  the  un- 
divided two-thirds.  The  defendant  denies  the  interest  and 
claims  set  up  by  plaintiff,  and  alleges  that  he  holds  the  title 
to  the  whole  property.  Upon  a  trial  on  the  merits,  the  district 
court  entered  a  decree  confirming  the  title  in  plaintiff  to  the 
undivided  one-third  of  the  property,  and  appointing  com- 
missioners to  make  partition  thereof  and  report  their  proceed- 
ings as  required  by  statute.     Defendant  appeals. 

Anderson  Bros,  dk  DaviSj  for  appellant. 

llagermanj  McCrary  c&  Hagerman^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  is  the  only 
child  and  heir  of  Catharine  and  B.  A.  Williams;  that  his 
motlier  died  in  1876,  and  his  father  in  1872;  that  the  father 
owned  the  property  in  controversy,  and  in  1872  conveyed  it 
to  defendant;  that  the  mother  did  not  join  in  the  deed,  or 
make  any  relinquishment  of  her  dower  interest  in  the  real 
estate,  and  that,  upon  the  death  of  the  father,  plaintiff's 
mother  became  seized  of  the  undivided  one-third  of  the 
property,  which,  upon  her  death,  descended  to  plaintiff.  The 
answer  alleges  that  the  property  was  conveyed  to  defendant 
in  exchange  for  other  property  in  the  city  of  Keokuk,  of  equal 
value,  deeded  by  defendant  to  B.  A.  Williams  in  his  life  time. 
The  defendant  made  further  allegations  in  his  answer  in  the 
following  language: 

'^That  defendant  did  not  know  of  the  existence  of  Catharine 
Williams,  but  in  good  faith  supposed  said  B.  A.  Williams  to 
be  unmarried,  having  been  shortly  before  divorced  from 
Margaret  E.  Williams,  whom  defendant  in  good  faith  sup- 
posed to  have  been  the  wife  of  said  B.  A.  Williams;  that 
plaintiff  knew  of  the  existence  of  said  Catharine  Williams 
and  of  her  rights  (if  any)  in  and  to  the  property  in  contro- 
versy, yet,  so  knowing,  he  concealed  the  existence  of  said 
Catharine  Williams  from  the  defendant,  and,  by  his  conduct, 
induced  and  allowed  the  defendant  to  make  the  exchange  as 
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aforesaid,  and  defendant,  relying  upon  the  supposed  fact  that 
said  B.  A.  Williams  was  unmarried,  made  the  exchange  of 
property  aforesaid,  and  parted  with  his  property  upon  the  faith 
of  such  supposed  fact." 

It  is  further  alleged  that,  after  the  death  of  B.  A.  Williams, 
plaintiff,  as  heir,  took  possession  of  the  property  deeded 
by  defendant  to  his  father,  and  afterwards  sold  and  conveyed 
it  by  deed  of  warranty.  The  plaintiff  in  reply  admits  the  trade 
and  conveyance  between  defendant  and  his  father.  He  alleges 
that  he  had  no  connection  with  the  trade,  except  as  the  agent 
of  his  father,  and  had  no  knowledge  of  the  existence  of  his 
mother  at  the  time,  and  acted  in  good  faith,  and  denies  that 
defendant  was  induced  by  his  conduct  or  representations  to 
make  the  conveyance  to  his  father,  or  relied  upon  them^ 
Other  allegations  of  the  pleadings  need  not  be  here  recited. 
The  case  was  submitted  and  tried  upon  an  agreed  statement 
of  facts  set  out  in  a  stipulation,  which  is  in  the  following 
language: 

'*  For  the  purpose  of  abridging  the  testimony  herein,  it  is 


"1.  That  B.  A.  Williams  and  Catharine  Williams  were 
legally  married  in  the  state  of  New  York,  on  or  about  Sep- 
tember 16,  1831;  that  they  lived  and  .cohabited  together  as 
husband  and  wife  until  on  or  about  the         day  of  , 

1840,  during  which  time  Horace  Williams,  the  plaintiff  in 
this  action,  was  born  of  said  parents,  and  that  the  plaintiff 
is  the  only  surviving  child  of  said  Catharine  Williams. 

"  2.  That  B.  A.  Williams,  father  of  the  plaintiff,  died  in  Keo- 
kuk, Iowa,  on  or  about  the  31st  day  of  December,  1872,  and 
that  Catharine  Williams,  mother  of  the  plaintiff,  died  intestate 
in  an  insane  asylum  in  Onondaga  county.  New  York>  on  or 
about  the  25th  day  of  December,  1876. 

"  Catharine  Williams  never  deeded,  released  or  devised  any 
interest  she  may  have  had  in  the  property  in  question  in  this 
case,  either  before  or  after  her  husband's  death.  It  is  not  ad- 
mitted that  she  had  any  interest,  except  in  so  &r  as  the  facta 
mav  tend  to  establish  an  interest,  if  any. 


Digitized  by  VjOOQ IC 


SUPPLEMENT.  743 


Williams  y.  Wells. 


"  3.  That  Catharine  Williams,  about  the         day  of  , 

1840,  became  insane,  and  was  placed  in  an  insane  asylum  in 
Onondaga  county,  N.  Y.,  where  she  remained  an  insane 
woman  continually  until  the  day  of  her  death,  on  December 
25,  1876. 

•'  4.  That  B.  A.  Williams  removed  to  the  west  about  1842, 
with  a  woman  with  whom  he  lived  and  cohabited,  claiming 
to  be  husband  and  wife,  until  shortly  before  the  31st  day  of 
November,  1846,  when  she  procured  a  decree  of  divorce  from 
him  in  the  district  court  of  Lee  county,  Iowa,  at  Ft.  Madison, 
a  copy  of  which  decree  is  hereunto  attached,  marked  Exhibit 
A,  and  made  part  hereof. 

"  5.  That  afterwards,  to-wit,  on  or  about  the  6th  day  of  May, 
1849,  the  said  B.  A.  Williams  and  Margaret  E.  Steele  had  a 
ceremony  of  marriage  performed  at  Keokuk,  Iowa,  and  from 
that  time  until  about  1872  they,  the  said  B.  A.  Williams  and  the 
said  Margaret  E.  Williams  (formerly  Steele)  lived  and  co- 
habitated  together,  claiming  to  be  husband  and  wife,  and 
were  recognized  by  the  community  in  Keokuk,  Iowa.  That 
several  children  were  bom  to  them.  That,  for  about  ten 
years  after  their  marriage,  plaintiff  lived  with  his  father,  the 
said  B.  A.  Williams,  and  the  said  Margaret  E.  Williams,  as 
one  of  the  family.  That  said  B.  A.  Williams,  while  said  Mar- 
garet E.  Williams  lived  with  him,  treated  and  held  her  out  to  the 
world  as  his  wife,  that  she  joined  in  several  deeds  with  B.  A. 
Williams,  as  his  wife,  releasing  dower  therein  to  their  grant- 
ees; that  two  or  three  deeds  for  real  estate  were  thus  made  to 
the  plaintiff  from  B.  A.  Williams  and  Margaret  E.  Williams, 
aforesaid,  and  that,  while  plaintiff  lived  with  his  father,  he 
recognized  and  treated  the  said  Margaret  E.  Williams  as  the 
wife  of  his  father. 

"  6.  That  on  or  about  the  1st  day  of  October,  1872,  the  said 
Margaret  E.  Williams  obtained  a  decree  of  divorce  from  the 
bonds  of  matrimony  against  the  said  B.  A.  Williams,  and 
about  $10,000  alimony  from  the  said  B.  A.  Williams,  in  the 
district  court  of  Lee  county,  Iowa,  at  Keokuk.     A  copy  of 
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which  decree  is  hereto  attached,  marked  Exhibit  B,  and  made 
part  hereof. 

"7.  That  prior  to  November  13, 1872,  B.  A.  Williams  was 
the  owner  in  fee  simple  of  the  property  in  controversy. 

"  8.  That  on  the  13th  day  of  November,  1872,  the  said  B. 

A.  Williams  exchanged  the  said  property  in  controversy  with 
Guy  Wells  for  the  northeast  one-half  of  lot  6,  block  5,  in  the 
city  of  Keokuk,  and,  in  pursuance  of  such  contract  for  the 
exchange  of  said  pieces  of  property,  the  said  B.  A.  Williams 
made,  executed  and  delivered  a  warranty  deed,  conveying  the 
property  in  controversy  to  Guy  Wells,  naming  the  considera- 
tion therein  $5,000,  and  Guy  Wells  made,  executed  and  de- 
livered a  warranty  deed,  conveying  the  northeast  one-half  of 
lot  G,  in  block  5,  in  the  city  of  Keokuk  aforesaid,  to  the  said 

B.  A.  Williams,  also  naming  the  consideration  of  $5,000. 
"9.  On  the  24th  day  of  March,  1877,  Horace  Williams  made, 

executed  and  delivered  to  Sarah  E.  Williams,  his  wife,  a  war- 
ranty deed,  conveying  to  her  the  northeast  one-half  of  lot  6, 
in  block  5,  aforesaid,  and  on  the  23d  day  of  January,  the  said 
Sarah  E.  Williams  and  Horace  Williams,  her  husband,  made, 
executed  and  delivered  a  quit  claim  deed,  conveying  the  said 
northeast  one-half  of  lot  6,  block  5,  aforesaid,  to  John  H.  Craig, 
Wm.  Collier,  M.  A.  Ballinger  and  Sarah  J.  Gelatt. 

"The  foregoing  admissions  and  agreement  are  made  subject 
to  objections  by  either  party  on  account  of  immateriality  or 
irrelevancy. 

"  10.  The  defendant.  Wells,  at  the  time  of  making  the  trade 
of  said  pieces  of  real  estate,  did  not  know  anything  about  the 
marriage  of  Catharine  Williams,  mother  of  the  plaintiff,  with 
the  said  B.  A.  Williams,  nor  did  he  know  anything  of  the  ex- 
istence and  continued  life  of  said  Catharine  Williams,  but  at 
the  time  of  said  trade  in  good  faith  supposed  that  B.  A.  Wil- 
liams had  no  wife,  and  also  in  good  faith  supposed  that  he 
was  getting  the  entire  title  of  said  real  estate  described  in  the 
petition.  The  plaintiff  took  part  in  the  negotiations  of  said 
trade  as  agent  of  B.  A.  Williams,  and,  as  such  agent,  signed 
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a  contract  with  said  defendant  in  the  name  of  B.  A.  Williams, 
by  himself  as  agent,  which  he  was  authorized  to  do,  a  copy 
of  which  contract  is  attached  hereto  as  part  hereof — ^Exhibit 
0,  and  it  is  admitted  that  the  defect  of  title,  or  cloud,  men- 
tioned in  said  agreement,  referred  to  the  absence  of  any  evi- 
dence of  record  of  a  deed  from  "Wm.  Armstrong  to  Joel  Har- 
grove, shown  in  the  abstract  attached  to  petition  in  this  case." 

The  exhibit  0,  referred  to  in  the  tenth  paragraph  of  the 
statement  of  facts,  is  a  contract  executed  December  31, 1872, 
by  B.  A.  Williams,  by  his  agent,  Horace  Williams,  plaintiff, 
and  the  defendant,  which  provides  that  Williams  shall  at  his 
own  expense  prodecute  a  suit  to  quiet  the  title  of  the  property 
involved  in  this  action.  Certain  stipulations  concerning  rent, 
taxes  and  other  matters  are  also  found  in  the  contract.  They 
need  be  no  more  particularly  referred  to  in  this  opinion.  The 
exhibits  A  and  B  mentioned  in  the  stipulation  are  suffi- 
ciently understood,  without  reciting  any  part  of  their  contents. 
It  will  be  observed  that  the  conveyance  by  B.  A.  Williams  to 
defendant  was  executed  November  1 3, 1872.  The  contract,  ex- 
hibit C,  was  entered  into  December  31, 1872,  and  Williams 
died  on  that  day. 

Upon  the  agreed  statement  of  facts,  and  the  documents 
therein  referred  to  as  exhibits,  the  district  court  found  that 
the  title  to  the  undivided  one-third  of  the  lot  conveyed  to  de- 
fendant by  B.  A.  Williams  is  in  plaintiff,  and  confirmed  the 
same  in  him,  and  appointed  commissioners  to  make  partition 
of  the  property  and  report  the  action  to  the  court. 

II.  Before  reaching  the  merits  of  the  case,  two  preliminary 

questions  arise,  which  we  are  required  first  to  consider.    The 

plaintiff  insists  that,  as  the  case  was  tried  in  the 

1.  PRACTTCE 

court^uSi?de  ^^^^^  below  upon  an  agreed  statement  of  facts,  it 
agreed*8tate-  ^^  ^^^  triable  de  novo  in  this  court.  The  statute 
ment  of  facta.  prQy;(je8  that  in  chancery  actions  the  evidence  of- 
fered at  the  trial  shall  be  taken  down  in  writing,  or  that  the 
evidence  shall  be  taken  in  the  form  of  depositions,  upon  the 
order  of  the  court,  or  upon  the  election  of  the  parties.    The 
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evidence  thus  reduced  to  writiu^  is  certified  to  this  court 
upon  appeal,  whereon  the  case  is  tried  anew.  Code,  §  2742 
Counsel  insist  that  the  evidence  in  this  case  was  not  taken 
down  in  writing  or  in  the  form  of  depositions  and  certified 
by  the  judge  of  the  district  court,  and  that  a  trial  de  novo  can- 
not, therefore,  be  had  in  this  court. 

The  agreed  statement  of  facts  takes  the  place  of  evidence. 
It  is,  indeed,  the  evidence  upon  which  the  case  was  tried.  Tlie 
facts  of  a  case  are  brought  to  the  knowledge  of  a  court  by 
evidence,  which  may  be  in  diflferent  forms,  as  oral  testimony, 
or  testimony  in  the  form  of  depositions,  or  in  the  form  of 
documents.  Where  by  the  agreement  of  the  parties  the  facts 
are  reduced  to  a  statement  in  writing,  it  takes  the  place  of 
depositions,  or  of  the  oral  testimony  reduced  to  writing.  The 
statement  thus  becomes  the  evidence  in  the  case.  The  object 
of  the  agreed  statement  is  to  dispense  with  depositions  or 
oral  testimony  upon  the  trial.  By  so  presenting  the  testimony, 
the  parties  avoid  cost  and  delay,  and  are  enabled  to  present 
to  the  court  the  facts  in  a  clearer  and  briefer  form,  thus  ex- 
pediting and  making  more  certain  the  administration  of  jus- 
tice. Now,  it  surely  cannot  be  the  purpose  of  Code,*§  2742,  to 
prevent  or  discourage  the  trial  of  actions  in  this  manner.  In 
providing  that  actions  shall  be  tried  upon  oral  evidence  re- 
duced to  writing  at  the  trial,  or  upon  depositions,  it  cannot 
be  held  that  a  method  of  introducing  the  evidence  agreed 
upon  by  the  parties  by  a  written  statement  shall  not  be  re- 
garded as  a  substitute  of  other  methods  which  shall  take 
their  place.  The  agreed  statement  is,  therefore,  to  be  regarded 
as  depositions  or  oral  testimony  reduced  to  writing.  It  se- 
cures to  the  parties  the  same  rights  of  a  trial  de  novo  as  they 
would  have,  had  it  not  been  selected  to  take  the  place  of  the 
other  forms  of  evidence.  A  contrary  rule  would  impose  ex- 
pense upon  litigants  which  they  are  willing  to  avoid  by  agree- 
ment, and  would  delay  proceedings  in  the  courts.  We  do 
not  hesitate  to  say  that  the  statute  contemplates  the  practice, 
which  has  always  prevailed,  of  submitting  facts  upon  agreed 
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Statements,  and  intends  that  cases  so  tried  shall  take  the 
course  of  actions  wherein  the  testimony  is  introduced  in  another 
form.  The  amended  abstract  filed  by  plaintiff  shows  that 
the  agreed  statement  was  duly  certified  by  the  judge  trying 
the  case  to  be  all  the  evidence  heard  at  the  trial.  The  case, 
in  our  opinion,  is  triable  here  de  novo, 

III.  Counsel  for  plaintiff  insist  that  the  appeal  in  this  case 
is  not  triable  de  novoy  for  the  reason  that  the  judgment  ap- 
2.PABTmoN:  pealed  from  is  not  final.  Under  the  statute,  the 
decree  in  :\t  rights  of  the  parties  in  partition  cases  are  deter- 
i)e  taken.  mined,  and  their  respective  interests  in  the  land 
are  settled,  by  a  decree.  Such  a  decree  was  rendered  in  this 
case,  and  from  it  this  appeal  is  prosecuted.  Commissioners 
are  appointed  to  make  partition  of  the  land,  and,  upon  their 
report  being  approved,  the  shares  are  confirmed  to  the  par- 
ties as  awarded  by  the  report.  See  Code,  §§  3289,  3296. 
It  will  be  observed  that  the  decree  settling  the  rights  and  in- 
terests of  the  parties  to  the  land  is  in  effect  final,  so  far  as  to 
settle  the  rights  of  the  parties.  Subsequent  orders  and  de- 
crees are  supplementary  in  character,  and  are  intended  to  ef- 
fectuate the  remedy  provided  by  the  law,  to  the  end  that  the 
land  may  be  partitioned  between  the  holders  of  the  title  ac- 
cording to  their  respective  interests.  These  supplementary 
proceedings,  indeed,  pertain  to  the  enforcement  of  the  final 
judgment  determining  the  rights  of  the  parties.  While, 
doubtless,  they  may  be  reviewed  by  appeal,  an  appeal  will  lie 
from  the  final  decree  settling  the  interests  of  the  parties — the 
decree  appealed  from  in  this  case.  Indeed,  it  appears  that 
the  interests  of  the  parties  in  the  land  ought  to  be  settled  be- 
fore the  partition  is  made  by  the  commissioners.  In  case  of 
a  reversal  or  modification  of  the  decree  settling  the  parties'  in- 
terests, after  the  report  of  the  commissioners  and  its  confirm- 
ation by  the  court,  the  case  would  be  again  sent  to  the  com- 
missioners, thus  requiring  their  action  twice.  So,  as  in  this 
case,  if  it  be  held  on  appeal  that  partition  ought  not  to  be 
made  for  any  reason,  as  that  the  title  to  all  the  land  is  in  one 
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party,  this  should  be  determined  before  the  commissioners 
make  the  partition,  thus  saving  costs  and  expenses.  We  are 
not  to  be  understood  as  holding  that,  upon  an  appeal  taken 
after  the  confirmation  of  the  commissioners'  report,  the  final 
decree  settling  the  interests  of  the  parties  in  the  land,  cannot 
be  reviewed  upon  a  trial  de  novo.  "We  simply  hold  that  an 
appeal  may  be  prosecuted  from  such  decree  before  subsequent 
proceedings  are  had,  and  that  this  course  is  the  better  practice. 
We  find  no  case  ruled  by  this  court  inconsistent  with  our  con- 
clusions. 

IV.  We  are  now  brought  to  the  consideration  of  the  merits 

of  the  case,  being  required  to  determine  whether  plaintiff  holds 

an  interest  in  the  real  estate  in  controversy,  which 

sale  of  land     he  Can  enforce  asrainst  the  defendant.     Counsel 

by  agent :  " 

o£adveree"n-  ^^^^  argued,  at  considerable  length  and  with 
^n^not  ploflt  great  care,  questions  involving  the  effect  of  the 
by:  estoppel.  j^^j.^^g  divorcing  B.  A.  Williams  from  the 
woman  with  whom  he  cohabited  subsequent  to  his  separation 
from  plaintiff's  mother,  the  effect  of  the  exchange  of  prop- 
erty by  him  and  defendant,  the  effect  of  plaintiff's  convey- 
ance of  the  property  after  the  death  of  his  father,  the  effect 
of  B.  A.  Williams'  warranty  deed,  the  doctrines  of  lineal 
warranty  and  rebutter,  and  the  doctrine  of  estoppel,  as  ap- 
plicable to  preclude  plaintiff  from  setting  up  any  interest  in 
the  land  in  conflict  with  the  title  conveyed  by  the  warranty 
deed  executed  by  his  father  to  defendant.  These,  questions 
involve  interesting  and  important  legal  principles.  We  think 
their  solution  is  not  necessary  for  the  correct  disposition  of- 
the  case,  which,  we  think,  ought  to  be  based  upon  an  estop- 
pel arising  from  the  conduct  of  plaintiff,  and  the  relations  he 
sustained  to  B.  A.  Williams  and  defendant.  We  will,  in  this 
connection,  repeat  some  of  the  facts  of  the  case,  which  will 
aid  a  clearer  understanding  of  the  principles  upon  which  our 
conclusion  is  based. 

The  plaintiff,  as  agent  of  his  father,  "took  a  part"  in  the 
negotiations  which  resulted  in  defendant's  purchase  of  the 
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land  and  the  conveyance  by  B.  A.  Williams  by  a  warranty 
deed.  The  law  will  presume  that  defendant  bought  the 
property  believing  and  understanding  that  it  was  free  of 
any  dower  claim,  and  that  Williams  had  no  living  wife,  who, 
upon  his  death,  would  be  entitled  to  dower  in  the  land.  Wil- 
liams, by  selling  the  land  and  warranting  the  title,  represented 
that  defendant  would  acquire  a  title  subject  to  no  such  in- 
firmity. The  plaintiff,  as  agent,  by  his  acts  and  conduct,  rep- 
resented the  same  thing.  The  law  will  not  permit  an  agent 
thus  by  his  conduct  to  induce  the  purchase  of  lands,  and 
afterwards  to  set  up  a  title  which  he  induced  the  purchaser  to 
believe  did  not  exist.  The  agent  by  his  fraudulent  representa- 
tions is  forever  estopped  to  deny  the  title  he  induced  the 
purchaser  to  accept.  The  equity  and  good  momls  of  the  rule 
are  obvious.  Suppose  plaintiff,  while  making  the  negotia- 
tions for  the  sale  of  the  property,  had  informed  defendant  that 
B.  A.  Williams  had  a  living  wife,  the  plaintiff's  mother: — the 
trade  would  have  fallen.  The  law  will  presume  that  defend- 
ant would  not  have  accepted  a  title  encumbered  with  a  possible 
dower  interest.  Plaintiff,  as  agent  of  his  father,  was  bound 
to  the  same  degree  of  honest  and  fair  dealing  which  the  law 
imposed  upon  his  principal,  his  father.  His  concealment  or 
silence  was  a  gross  fraud,  of  which  the  law  will  permit  him 
to  reap  no  advantage.  Defendant  was  induced  to  make  the 
trade  by  the  silence  of  plaintiff  and  his  father;  for,  as  we 
have  said,  he  would  not  have  made  it  had  the  truth  been  im- 
parted to  him. 

The  law  will  presume  that  plaintiff  knew  of  the  existence 
of  his  mother,  and  of  her  rights  as  a  wife  in  the  property. 
While  he  alleges  in  his  answer  that  he  was  ignorant  of  her 
existence,  there  is  not  one  word  of  testimony  supporting  this 
allegation.  It  is  possible  that  a  man  may  not  know  that  he 
has  a  mother  living;  but  usually  men  know  whether  their 
mothers  be  dead  or  living,  and,  as  a  rule,  all  men,  while  their 
mothers  are  living,  know  that  fact.  The  law,  in  the  absence 
of  proof,  will  presume  in  accord  with  the  general  rule,  and 
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not  with  an  exception,  which  is  a  bare  possibility.  The  law 
will,  therefore,  presume  that  plaintiff  knew,  when  he  nego- 
tiated the  sale  to  defendant,  that  the  wife  of  B.  A.  Williams, 
plaintiff's  father  and  principal,  was  living.  It  will  presume, 
further,  that  plaintiff  knew  the  provisions  of  the  law  secur- 
ing to  her  dower  rights. 

We  have,  then,  the  case  of  fraudulent  conduct  of  plaintiff, 
whereby  he  represented  that  B.  A.  Williams'  deed  would  con- 
vey the  title  of  the  land  free  from  any  dower  interest;  the 
knowledge  of  plaintiff  that  the  title  was  burdened  by  the  in- 
terest of  a  living  wife  of  the  grantor,  and  the  fact  that  de- 
fendant was  induced  to  make  the  purchase  by  the  conduct  of 
plaintiff.  It  further  appears  that  defendant  was  ignorant  of 
the  existence  of  the  wife  of  B.  A.  Williams,  and  the  law  will 
presume  tliat  plaintiff  intended  by  his  conduct  to  induce  do* 
fendant  to  purchase  the  property.  This  conduct,  of  course, 
as  all  aots  of  men,  was  prompted  by  a  purpose.  In  the  ab- 
sence of  any  proof  of  the  purpose,  the  law  will  presume  that 
it  was  connected  with  the  business  in  which  it  arose,  and  that 
plaintiff's  concealment  and  silence  were  intended  to  induce  de- 
fendant to  purchase  the  property.  We  find  in  the  case,  as 
the  foregoing  considerations  clearly  show,  all  the  elements  of  an 
estoppel  based  upon  conduct.  See  Bigelow  on  Estoppel,  p. 
480.  We  reach  the  conclusion  that  the  court  below  ought  to 
have  entered  a  decree  settling  the  title  of  the  property  in  de- 
fendant, and  declaring  that  plaintiff  is  forever  estopped  to  set 
up  any  claim  or  title  thereto  as  heir,  either  of  B.  A.  Williams 
or  of  his  mother,  Catharine  Williams.  The  decree  of  the 
district  court  is  reversed,  and  the  cause  is  remanded  for  a  de- 
cree in  harmony  with  this  opinion. 

Reversed. 
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Ball  v.  The  Keokuk  and  Northwesteen  R'y  Co.  Ijs  4«o 

1.  Statute  of  Limitations :  the  bunking  of  not  delated  by  negli- 
gence IN  MAKING  DEMAND.  Where  the  right  of  action  depends  upon 
some  act  of  the  plaintiff,  such  as  the  making  of  a  demand,  he  cannot, 
by  failing  to  do  such  act,  prevent  the  statute  of  limitations  from  mnning* 
And  in  this  case,  where  plaintiff  seeks  to  recover  of  the  defendant  for 
the  appropriati(m  of  land  for  right  of  way,  and  defendant  sets  np  as  an 
equitable  defense  a  written  agreement  of  plaintiff  to  convey  the  land 
upon  demand  after  the  location  of  its  road,  and  defendant  neglected  for 
more  than  ten  years  after  the  location  of  its  road  to  demand  a  deed,  held 
that,  in  the  absence  of  special  drcumstances  excusing  ttie  delay,  the 
cause  of  action  pleaded  as  an  equitable  defense  was  fully  barred,  whether 
it  be  regarded  as  a  cause  of  action  based  on  a  written  contract,  or  an  ac- 
tion brought  for  the  recovery  of  real  property. 

Appeal  from  Lee  Circuit  Court. 
Friday,  September  21,  1883. 

The  petition  states  that  the  plaintiflf  is  the  owner  of  cer- 
tain real  estate,  and  that  defendant  entered  thereon  without 
his  consent,  destroyed  fences,  committed  waste,  and  has  taken 
and  appropriated  a  strip  of  land  for  right  of  way,  and  has 
constructed  its  road  thereon,  without  having  obtained  the 
right  to  do  so;  wherefore  a  recovery  is  asked.  The  defendant 
pleaded  an  equitable  defense,  and  alleged  that  in  1869  the 
plaintiff  executed  a  contract  in  writing,  whereby  he  agreed  to 
convey  the  right  of  way  over  a  portion  of  the  premises  de- 
scribed in  the  petition  to  the  Keokuk  and  Minnesota  Rail- 
way Company,  and  that,  at  the  same  time,  Cassel,  under 
whom  the  plaintiff  claims,  executed  a  similar  contract,  whereby 
he  agreed  to  convey  the  right  of  way  over  another  portion  of 
the  premises  to  the  last  named  company.  It  is  stated  that 
the  defendant  has  acquired  all  the  rights  of  the  Keokuk  and 
Minnesota  Company.  As  to  another  portion  of  the  land,  the 
defendant  pleads  and  relies  on  an  oral  contract,  under  which 
plaintiff,  for  a  named  consideration,  agreed  to  convey  to  de- 
fendant the  right  of  way  over  the  same. 
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The  relief  asked,  in  substance,  is  that  the  plaintiff  specifi- 
cally perform  said  contracts. 

The  court  directed  the  equitable  defense  to  be  first  tried, 
and  found  for  the  plaintiff.  A  decree  was  accordingly  entered, 
and  defendant  appeals. 

Anderson  Bro^s  and  DaviSy  for  appellant. 

D.  W.  Spnzgue  and  Hdgerman,  McGrary  c6  Hagerman^ 
for  appellee. 

Seevebs,  J. — ^The  written  contracts  under  which  the  de- 
fendant claims  are  as  follows: 

^*In  consideration  of  the  sum  of  one  dollar,  the  receipt 
whereof  is  hereby  acknowledged,  we  do  hereby  agree  to  convey 
to  the  Keokuk  and  Minnesota  Railway  Company  the  right  of 
way  for  a  double  or  single  railroad  track,  not  exceeding  one 
hundred  feet  in  width,  the  same  to  extend  through  lands  as 
follows:  *  *  ^^  «  ♦^  the  same  to  be  deeded 
to  the  aforesaid  company  on  demand,  after  said  road  shall 
have  been  located  through  the  said  described  lands." 

The  court  ordered  that  defendant  make  a  more  specific  state- 
ment as  to  when  the  road  was  located  over  the  lands  in  ques- 
tion, and  when  a  deed  was  demanded. 

In  compliance  therewith,  the  defendant  stated  in  an  amended 
pleading  that  the  "Keokuk  and  Minnesota  R.  R.  Co.  located 
its  roadway  over  the  lands  described  in  the  petition  in  the 
year  1869,  and  that  in  the  month  of  August,  1880,  a  demand 
was  made  on  the  plaintiff  that  he  execute  a  deed  in  compli- 
ance with  his  bond  for  a  deed,  which  he  refused  to  do." 

Upon  the  trial  it  was  "admitted  that  the  road  was  located 
by  the  engineers  of  the  Keokuk  and  Minnesota  R.  R.  Co.  in 
1869."  There  is  some  evidence  tending  to  show  that  there 
was  a  location  made  in  1870,  but  we  think,  under  the  state- 
ments made  in  the  pleadings,  and  admissions  on  the  trial,  that 
we  must,  for  the  purpose  of  the  case,  hold  that  the  road  was 
located  in  1869. 
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I  The  plaintiff's  action  was  commenced  in  October,  1880, 
but  the  answer  of  the  defendant,  pleading  the  equitable  de- 
fense, was  not  filed  until  March  9,  1881.  The  demand  for  a 
deed  was  not  made  until  more  than  ten  years  had  passed  after 
the  road  had  been  located.  The  plaintiff  insists  that  the  equi- 
table defense  is  barred  by  the  statute  of  limitations. 

I.     It  is  provided  by  statute  that  actions  "founded   on 

written  contracts,  *         *         *         *         ♦  and  those  brought 

1.  OTATUTRof   ^^^  ^^^  recovery  of  real  property,  must  be  com- 

tSeranninVof  menced  within  ten  years"  after  the  cause  of  action 

by  negligence  accrues.     We  think  the  cause  of  action  stated  in 

in  malting  de-   ^-  . .  i  i      i    /.  .     i  i  i 

mand.  the  answer  as  an  equitable  defense  is  based  on  and 

brought  to  enforce  a  written  contract;  but  whether  this  is  so 
or  not  is  immaterial,  for,  if  brought  to  recover  an  interest  in 
land,  it  is  also  barred  in  ten  years  after  the  cause  of  action 
accrues. 

The  important  inquiry  is,  therefore,  when  did  the  cause  of 
action  accrue?  The  deed  was  to  be  executed  on  demand  after 
the  location  of  the  road.  No  cause  of  action  accrued,  it  will 
be  conceded,  until  after  demand.  J3ut  the  demand  should  be 
made  within  a  reasonable  time.  Ordinarily,  what  is  a  rea- 
sonable time  must  depend  on  circumstances.  We  have  held 
that,  where  the  right  of  action  depends  upon  some  act  to  be 
done  by  the  plaintiff,  he  cannot,  by  failing  to  do  such  act,  pre- 
vent the  statute  from  running;  as  where  the  plaintiff  had  a 
right  of  action  against  a  county  for  services  performed,  but 
before  bringing  it  he  was  required  to  present  his  claim  to  the 
board  of  supervisors.  Baker  v.  Johnson  Co,j  33  Iowa,  151. 
Under  the  Revision,  the  purchaser  at  a  tax  sale  was  entitled 
to  a  deed  three  years  thereafter.  In  Ilintrager  v.  Ileimesay^ 
46  Iowa,  600,  the  purchaser  at  a  tax  sale  was  entitled  to  a  deed 
in  December,  1864,  but  did  not  procure  it  until  May,  1871, 
more  than  five  years  after  the  sale,  which  was  the  period  of 
limitation  for  bringing  the  action,  and  it  was  held  that  the 
action  was  barred.  It  has  been  held,  when  a  right  of  action 
depends  upon  a  demand,  that  such  demand  must  be  made 
Vol.  LXII— 48 
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within  the  period  prescribed  by  the  statute  of  limitations;  that 
is,  in  the  case  at  bar,  the  right  to  a  deed  depended  on  the  lo- 
cation of  the  road.  When  the  road  was  located  in  1869,  a 
demand  for  a  deed  could  have  been  made,  but,  as  this  was  not 
done  until  more  than  ten  years  had  elapsed  after  the  right  to 
make  the  demand  accrued,  the  cause  of  action  pleaded  as  an 
equitable  defense  was  fully  barred.  Keithler  v.  Foster  et 
al.y  25  Ohio  St.,  27;  Palmer  v.  Palmer,  36  Mich.,  488;  Za 
Forge  v,  Jayne,  9  Pa.  St.,  410;  Pittsburg  and  Connellsville 
R.  R,  Co.v.  ByerSj  32  Id.,  22;  Morrison,  Adm^r,v.  Mullin, 
34  Id.,  12;  Godman  v,  Rogers,10  Pick.,  112. 

In  other  words,  these  cases  hold  that,  where  there  are  no 
special  circumstances  which  excuse  the  party  from  making 
the  demand,  and  the  same  is  not  made  within  the  time  pre- 
scribed in  the  statute,  tlien  it  is  not  made  within  a  reasona- 
ble time,  and  this,  we  think,  is  the  correct  rule. 

The  appellant  contends  that  equity  regards  that  as  done 
which  a  party  has  agreed  to  do,  and  that  the  simple  non-user 
of  the  right  of  way,  which  is  an  easement  in  land,  for  the  pe- 
riod prescribed  in  the  statute  of  limitations,  will  not  create  the 
bar  of  the  statute.  In  support  of  this  proposition,  Wright  v. 
ZeClaire,  4  G.  Greene,  420;  Barlotv  v.  The  C,  R.  L<&P. 
R.  Co.,  29  Iowa,  276,  and  Noll  v.  D.,  B.  <&  M.  R.  R.  Co,, 
32  Id.,  66,  are  cited. 

Under  the  statute  in  force  when  the  first  of  the  above  cases 
was  decided,  it  was  held  that  an  action  for  specific  perforin - 
uuce  was  an  action  aflecting  real  estate,  and,  therefore,  the 
statute  barring  real  actions  applied.  It  was  not  determined 
within  what  time  a  demand  should  be  made.  Since  that  de- 
cision, the  statute  has  been  materially  changed,  and  in  New- 
man  v,  De  Lorimer,  19  Iowa,  244,  it  was  held  that  actions 
upon  written  contracts,  whether  the  same  were  at  law  or  in 
equity,  were  equally  within  the  statute  of  limitations. 

Now,  the  equitable  defense  is  based  on  written  contracts, 
and  seeks  to  enforce  an  equitable  right  to  real  estate.  The 
statute  clearly  applies.     In  the  Barlow  and  Noll  cases,  above 
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cited,  there  was  an  express  grant  of  the  right  of  way;  bnt  not 
so  in  the  case  at  bar.  Here  there  is  a  mere  agreement  to  con- 
vey on  demand.  The  plaintiff  was  not  bound  to  convey  until 
a  demand  was  made.  We  think  the  rule  that  equity  regards 
that  as  done  which  a  party  has  agreed  to  do,  only  applies 
where  the  party  has  bound  himself  independently  of  any  con- 
tingency which  may  or  may  not  occur. 

II.  As  to  a  portion  of  the  land,  the  appellant  claims  to  be 
entitled  to  the  right  of  way  under  a  parol  contract.  The 
claim  is  that  the  appellant  offered,  and  the  appellee  agreed  to 
take,  $60  for  the  right  of  way,  and  that  appellant  tendered 
the  money  and  entered  into  possession  under  the  contract, 
which  it  also  claims  has  been  established  by  the  evidence  of 
the  plaintiff. 

The  witnesses  who  testified  in  relation  to  the  oral  contract 
were  the  plaintiff,  one  Bank,  and  Anderson,  vice-president 
of  the  defendant.  An  effort  had  been  made  to  condemn  the 
right  of  way  upon  a  certain  line,  and  a  sheriff's  jury  did  so; 
but,  because  of  some  informality,  this  condemnation  was  aban- 
doned, whereupon  Anderson,  acting  for  the  defendant,  made 
an  offer  to  purchase  the  right  of  way  as  above  stated.  Both 
Ball  and  Bank  testify  that  the  offer  was  accepted  upon  the 
condition  that  the  right  of  way  should  be  the  same  as  had 
been  condemned;  that  is,  over  the  same  land.  "We  do  not  un- 
derstand  Anderson  to  deny  in  terms  that  such  was  the  under- 
standing. 

The  most  that  can  be  said  is  that  he  states  the  transaction 
somewhat  differently.  But  be  this  as  it  may,  we  think  the 
preponderance  of  the  evidence  as  to  this  matter  is  with  the 
l)laintiff.  "We  also  think  the  preponderance  of  the  evidence 
is  with  the  plaintiff  as  to  the  question  whether  the  right  of 
way  taken  under  the  oral  contract  is  the  same  as  that  con- 
demned. We  think  the  defendant  has  failed  to  establish  the 
oral  contract  as  claimed  by  it,  and,  therefore,  is  not  entitled 
to  its  specific  performance. 

Affibmed. 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


Ddke,  Ex'b,  v.  Baitgh  et  al. 

Record  msuFFiciENr:  judgment  apfiricbd. 

Appeal  from  Mahaska  Circuit  Court, 

Tuesday,  October  16. 

Per  Cortah. — As  there  is  neither  an  assignment  of  errors  nor  an  arga* 
ment  for  appellant  in  this  case,  the  jadgment  of  the  circuit  court  mast  be 

Affirmed. 


BowEGE  V.  Kavanaugh  bt  al. 

Questions  certified  not  intellioible:  appeal  dismissed. 

Appeal  from  Polk  Circuit  Court. 

Thursday,  December  6. 

This  action  involves  less  than  $100.  It  was  tried  before  a  justice  of  the 
peace,  and  taken  by  a  writ  of  error  to  the  circuit  court,  where  the  judgment 
of  the  justice  was  reversed  and  the  plaintiff's  petition  dismissed,  and  judg- 
ment rendered  against  him  for  costs.    Plaintiff  appeals. 

Likes  <it  Hojg^,  for  appellant. 

Barcroft,  Bowen  ^  Siekman,  for  appellee. 

RoTHROCK,  J.^The  questions  certified  to  this  court  by  the  trial  court  are 
utterly  unintelligible  in  and  of  themselves.  They  can  be  undostood  only 
by  an  examination  of  the  whole  record.  The  appeal  must,  therefore,  be  dis- 
missed for  failure  to  comply  with  the  role  of  Uiis  court  applicable  to  such 
cases.    See  Votaw  v,  Corwin^  ante,  d9. 

•  '    Appeal  Dismissbd. 
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The  City  of  Enoxville  v.  Foster. 

BbCOBD  IK8T7FFIOIBNT:  JUDGMENT  AFFIRMED. 

Appeal  from  Marion  DiBtriet  Court. 
Fridat,  December  7. 
W.  8.  Kenworthy,  for  appellant 
Smith  McPhersoH,  Attornijf-general,  for  the  State. 

Dat,  Ch.  J. — ^The  defendant,  npon  information  before  the  mayor  of  the  city 
of  Enoxyille,  was  convicted  of  a  violation  of  the  city  ordinances  of  said  city. 
He  appealed  to  the  district  coart,  where,  upon  jary  trial,  he  was  again  con- 
victed, and  fined  lifteen  dollars  and  costs.  The  cause  is  submitted  upon  the 
transcript,  without  argument  for  the  appellant. 

The  transcript  contains  no  bill  of  exceptions,  evidence  or  instructions.  The 
record  discloses  no  error. 

Affirmed.   - 


The  State  v.  Qihgley  et  al. 
Record  iNCOMPiiETE:  appeal  dismissed. 

Appeal  from  Marahdll  District  Court. 
Monday,  December  10. 
Lincoln  King,  for  defendant. 
Smith  McPherson,  Attorney-general,  for  the  State. 

Day,  Ch.  J. — ^This  case  was  submitted  upon  the  written  transcript,  with- 
out printed  abstract.  The  kanscript  contains  the  evidence,  the  instructions 
given  and  refused,  and  the  motion  for  a  new  trial,  but,  aside  from  the  instruc- 
tions and  the  motion  for  new  trial,  it  does  not  show  that  the  defendants 
were  indicted,  nor  that  they  were  tried,  nor  what  verdict  was  returned,  nor 
that  any  judgment  was  entered.  The  record  also  fails  to  show  that  the  de* 
fendants  have  appealed.  In  this  condition  of  the  record,  we  cannot  enter- 
tain jurisdiction  of  the  appeaL  No  course  is  left  for  us  but  to  order  that  the 
appeal  be 

Dismissed. 
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Climb  v.  Pnipps. 

No  BBIBF  on  ABOUMBNT  BY  APPELLANT:  APPEAL   DCBHED  ABANDONED, 
AND  IS  DISMISSED. 

Appeal  from  Page  Circuit  Court, 

Monday,  December  10. 

This  is  an  action  in  equity,  by  which  the  plaintiff  claims  to  be  the  owner 
of  certain  real  estate,  which,  it  is  alleged,  she  inherited  from  Washington 
Phipps,  deceased.  The  ground  of  the  claim  is  that  she  is  the  illegitimate 
and  only  child  of  Phipps,  and  that  in  his  lifetime  he  recognized  her  as  his 
child,  and  that  such  recognition  was  general  and  notorious  and  in  writing. 
The  defendants  are  the  persons  who  would  inherit  from  Phipps  if  the  plaint- 
iff's claim  of  childhood  is  not  sustained.  The  court  entered  a  decree  for  the 
plaintiff,  and  defendants  appeal. 

H.  W,  Maxwell  and  T.  E.  Clarke  for  appellant. 

W.  B,  Moon,  for  appellee. 

RoTHROOK,  J.— The  appellants  have  filed  an  abstract,  and  the  appellees 
hare  filed  an  amended  abstract  and  an  argument.  The  appellants  have  pre- 
sented no  brief  nor  argument  We  presume  that  they  intend  to  abandon 
the  appeal,  or  they  would  in  some  manner  indicate  to  this  court  why  or 
wherein  the  decree  of  the  court  is  erroneous. 

Affirmed. 


Teetee  v.  Quinn. 

Easbmbnt:  notice  to  purchaser:  prescription. 

Appeal  from  Harrison  District  Court, 

Saturday,  December  8. 

Action  at  law  to  recover  damages  for  the  obstruction  of  an  alleged  right 
of  way  over  land,  and  for  the  obstruction  of  a  highway  which  is  claimed  to 
have  been  established  by  prescription.  There  was  a  trial  by  the  court,  and 
a  judgment  was  rendered  for  the  defendant  for  costs.    Plaintiff  appeals. 

Si.  K,  Cochran,  for  appellant. 

Evans  db  Eoadifier,  for  appellee. 
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noTQitocK,  J.— I.  It  appears  from  tlic  evidence  that  the  plaintiff  is  the 
owner  of  twenty  acres  of  land,  adjoining  land  formerly  belonging^  to  one 
Spires.  Spires  fenced  his  land  and  placed  his  fence  on  or  near  the  line  be- 
tween the  two  tracts.  The  plaintiff  enclosed  her  land,  and  erected  the  fence 
some  twenty-five  or  thirty  feet  from  the  line,  thas  leaving  a  lane  or  passage- 
way which  was  all  on  plaintiff's  land.  This  lane  ran  north  and  south,  and 
at  its  north  end  it  opened  out  on  vacant  land  owned  by  Spires.  The  plaint- 
iff claims  that  an  oral  agreement  was  made  between  her  and  Spires,  by 
which  each  party  was  to  keep  np  and  maintain  his  part  of  the  lane  fence, 
and  that  the  plaintiff  shoald  also  have  a  right  of  way  over  Spires'  nninclosed 
land  north  of  the  lane.  Afterwards,  Spires  sold  and  conveyed  all  of  his 
land  to  one  Rankles,  and  Rankles  conveyed  the  same  to  the  defendant,  and 
he,  desiring  to  enclose  his  land  north  of  the  lane,  erected  a  fence  around  the 
same,  and  thus  prevented  any  travel  from  the  end  of  the  lane  to  the  north. 

The  plaintiff  claims  that  the  defendant  had  notice  of  the  right  of  way  when 
he  bought  his  land,  and  recognized  the  rights  of  plaintiff,  and  is  boand  by 
the  contract  made  between  the  plaintiff  and  Spires.  Wo  think  the  court 
was  justified  in  finding  from  the  evidence  that  the  defendant  did  not  have 
notice,  and  that  he  did  no  act  by  which  he  -should  be  held  to  furnish  the 
plaintiff  a  right  of  way  through  his  land  to  the  north  of  the  lane.  If  the 
lane  was  in  whole  or  in  part  upon  the  land  of  the  defendant,  there  might  be 
some  claim  that  he  was  bound  to  take  notice  of  the  rights  of  parties  using 
the  lane. 

II.  It  is  claimed  that  the  lane,  and  a  traveled  track  over  defendant's  land 
to  the  north  of  the  lane,  was  established  as  a  highway  by  prescription.  Upon 
the  question  as  to  the  amount  of  public  travel  over  the  road,  the  evidence  is 
conflicting.  The  lane  was  but  twenty-five  or  thirty  feet  wide,  and  some  of 
the  witnesses  testify  that  it  was  used  and  traveled  very  little,  and  that  it 
could  not  be  traveled  to  any  great  extent,  owing  to  its  bad  condition.  There 
is  no  such  a  showing  of  general  use  and  travel  as  would  authorize  us  to  inter* 
fere  vrith  the  finding  of  the  court,  that  the  public  acquired  no  right  by  use 
and  travel  upon  the  lane,  as  claimed  by  the  plaintiff. 

Affirmbd. 
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RULES 

or  TBM 

STJPEEME  COUKT 

ADMISSION  OF  ATTORNEYS  TO  PRACTICE  THE  LAW 

IN  TBM 

COUETS  OF  THIS  STATE, 

TJWMM 

Chapter  168  of  the  Acts  of  the  Twentieth  General  Assembly. 


ADOPTED  SEPTEMBER  18,  1884. 

Brtlle  1. — ^Examinations  of  applicants  for  admission  to  the  bar  shall  lx> 
had  at  the  September  terms  at  Council  Bluffs,  the  October  terms  at  Du- 
buque, the  April  terms  at  Davenport,  and  at  all  reg^ular  terms  at  Des  Moines, 
on  the  mornings  of  the  first  days  in  which  the  court  shall  be  in  actual  ses- 
sion. 

Brtlle  2.— Each  applicant  for  admission  shall,  before  the  first  day  of  the 
term  of  court  at  which  he  asks  to  be  examined,  file  with  the  derk  of  this 
court  a  written  request  for  examination,  in  his  own  handwriting,  and  signed 
by  himself,  together  with  the  proofs  of  his  qualification  as  to  age,  residence, 
character,  and  time  and  place  of  study,  required  by  section  two  of  chapter 
168  of  the  Acts  of  Twentieth  General  Assembly,  all  prepared  and  presented 
in  the  form  prescribed  by  these  rules. 

BrUle  8.— The  court  will  appoint,  on  the  morning  of  the  day  of  the  exam- 
ination, a  committee  of  not  less  than  three  members  of  the  bar,  who  shall  as- 
sist in  the  examination  of  applicants  for  admission. 

Brtlle  4. — The  justices  of  this  court  will  prepare  not  less  than  thirty  ques- 
tions, to  be  submitted  to  each  applicant  in  writing  or  print,  which  he  shaU 
answer  in  writing.  A  proper  and  convenient  room  shall  be  provided  for  the 
Use  of  the  applicants,  wherein  they  may  prepare  their  answers  without  in- 
terruption. While  so  engaged,  tliey  shsJl  have  access  to  no  books,  and  have 
no  communication  with  anyone.  The  written  or  printed  questions  shall  be 
varied  at  each  term. 

Bole  6. — Upon  consideration  of  the  oral  and  written  examinations  and 
the  proofs  of  qoalification,  the  coort  will  admit  or  reject  the  applicant. 
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BrUle  6. — ^The  proofs  of  the  qaalifications  of  the  applicants  as  to  agro, 
character,  place  of  residence,  and  time  and  place  of  study,  shall  be  by  affi- 
davit made  before  some  officer  authorized  to  administer  oaths.  When  made 
before  an  officer  not  havinfir  a  seal,  other  than  a  judge  of  the  supreme,  dis- 
trict or  circuit  courts  of  the  state,  his  official  character  and  siiniature  shall 
be  authenticated  by  a  proper  certificate  attested  by  the  seal  of  the  clerk  of  a 
court  of  record. 

The  proof  of  the  applicant's  good  moral  character,  residence  in  the  state, 
and  age,  shall  be  by  the  affidavits  of  at  least  two  witnesses,  and  the  appli- 
cant shall  also  make  affidavit  of  his  age  and  place  of  residence. 

The  proof  of  his  time  of  study  shall  be  by  the  affidavit  of  the  member  of 
the  bar  with  whom  he  pursued  his  studies;  and,  when  he  has  studied  at  a  law 
school,  such  fact,  and  his  term  of  study  there,  shall  be  shown  by  the  affida- 
vit of  one  or  more  of  the  professors  or  instructors  of  such  school.  Such  affi- 
davit shall  show  that  the  applicant  has  actually  and  in  good  faith  pursued 
the  study  of  the  law  for  the  term  prescribed  by  the  statute,  and  the  fact  that 
the  affiant  is  a  practicing  lawyer,  or  is  a  professor  or  instructor  in  the  law 
school  at  which  the  applicant  studied. 

Bule  7.— An  attorney  admitted  to  practice  in  another  state,  before  ad- 
mission here,  shall  furnish  proofs  of  good  moral  character,  that  he  is  twenty- 
one  years  of  age,  is  a  resident  of  this  state,  and  has  practiced  law  regularly 
for  not  less  than  one  year  in  the  state  whei-ein  he  was  admitted,  by  like  affi- 
davits provided  for  in  the  preceding  rule. 

When  such  affidavits  are  made  before  an  officer  not  having  a  seal,  the 
official  character  of  the  officer,  and  his  authority  to  administer  oaths,  as  well 
as  the  genuineness  of  his  signature,  shall  be  shown  by  the  certificate  of  the 
clerk  of  a  court  of  record  under  the  seal  thereof. 

Such  attorney  admitted  in  another  state,  shall  also  file,  with  the  other 
proofs  required,  a  copy  of  the  record  of  the  court  showing  his  admission  to 
the  bar,  which  shall  be  duly  proved  as  required  by  law  for  the  authentica- 
tion of  the  records  of  the  courts  of  sister  states  when  offered  in  evidence  in 
the  courts  of  this  state. 

BrOle  8.— The  graduates  of  the  law  department  of  the  State  University 
may  be  orally  examined,  at  Iowa  City,  by  a  committee  of  not  less  than  three 
members  of  the  bar  appointed  by  this  court.  They  shall  also  answer  written 
or  printed  questions  prepared  by  the  justices  of  this  court,  as  prescribed  by 
rule  number  four,  under  the  same  restrictions  and  conditions  as  to  being 
kept  from  communication  with  others  and  consultation  of  books.  Upon  the 
report  of  the  committee,  as  prescribed  by  the  statute,  and  upon  a  certificate 
signed  by  the  members  thereof  to  the  effect  that  the  examination  was  fairly 
conducted  and  the  answers  to  the  written  or  printed  questions  were  prepared 
by  the  applicant  without  opportunity  for  consultation  with  persons  or  bookit, 
and  upon  presentation  of  the  diploma  of  the  applicant,  together  with  his 
answers  to  the  written  or  printed  questions,  this  court  shall  determine  upon 
the  question  of  his  admission  to  the  bar,  and,  if  admitted,  the  court  may 
direct  that  the  oath  prescribed  by  the  statute  may  be  administered  at  Iowa 
City,  and,  when  done,  the  fact  shall  be  reported  by  the  person  administering 
the  oath  to  the  clerk  of  this  court,  who  shall  make  proper  record  thereof. 
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Bole  O.—The  proofs  of  qaalification  as  to  age,  good  moral  character, 
residence  in  the  state,  and  time  and  place  of  study,  being  required  by  the 
statute  in  cases  of  students  of  the  Law  Department  of  the  University,  must, 
in  all  instances,  be  presented  by  them  upon  application  for  admission. 

Brtile  10.— In  estimating  the  time  of  study,  a  school  year  of  thirty-six 
weeks,  spent  in  a  reputable  law  school  in  the  United  States,  shall  be  equiva- 
lent to  a  full  year  spent  in  an  office,  and  a  fraction  of  a  school  year,  spent 
in  a  reputable  law  school  in  this  state,  shall  be  considered  equivalent  to  the 
same  fraction  of  a  full  year  spent  in  an  office. 

Bole  II*— These  rules  shall  take  effect  immediately. 


ORDERED  BY  THE  COURT: 

That  the  foregoing  rules  be  adopted,  and  that  the  clerk  cause  one  thous- 
and copies  of  the  same  to  be  printed,  and  that  he  send  five  copies  thereof  to 
each  of  the  judges  and  clerks  of  the  courts  of  this  state,  and  that  they  be 
published  in  the  sixty-second  volume  of  the  Iowa  Reports. 
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ABSTRACT. 

1.  Not  denied,  taken  as  true.    See  Practice  in  Sapreme  Court,  2,  5, 10, 

17. 

2.  Insufficient  certification  of  evidence  in.    See  Practice  in  Su- 

preme Court,  27. 

8.  Filed  too  late:  coots  of  taxed  to  delinquent  party.    See  Prac- 
tice in  Supreme  Court,  28. 

ACCOUNT. 

1.  Payment  OF  to  ASSIGNOR  AFTER  NOTICE  of  assignment.    See  Assign- 
ment, 1,  2. 

ACKNOWLEDGEMENT. 

1.  Of  mortgage:  false  certificate  of:  liability  of  notary  public. 

See  Notary  Public,  1. 

ACTION. 

1  At  law  to  recover  real  property:  legal  title  prevails.    See 
Recovery  of  Real  Property,  1. 

2.  To  RECOVER  PERSONAL  PROPERTY.    See  Replevin. 

3.  For  services:  evidence  of  judgment  against  another  for  same 

SERVICES.    See  Evidence,  9. 

4.  For  bastardy:  will  not  lie  where  child  is  adopted  by  marriage 

of  mother.    See  Bastardy,  1. 

5.  Agreed  case:  jurisdiction  of  courts  to  entertain.    See  Jurisdic- 

tion, 5. 

6.  To  quiet  title  under  tax  deed:  evidence.      See  Tax  Sale  and 

Deed;  7,  8, 9. 

7.  To  set  aside  conveyance:  consideration  received  must  be  re- 

turned.   See  Pleading,  12. 

ADOPTION. 
1.  Op  bastard  child  by  one  marrying  the  mother.    See  Bastardy,  1. 

ADULTERY. 
1.  Evidence:  admissions^-  See  Divorce  and  Alimony,  1. 
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AGENT  AND  AGENCY. 

1.  Aqenotfobpubchasbofcobn:  facts  constitutino.  See  Contract,  7. 

2.  Agent:  powkbof:  ratification  of  priitoipal.    Upon  coDnideration 

of  the  corre8pK)ndence  which  passed  between  a  land  owner  and  his  a«ent 
in  this  case,  it  is  held  that  tne  agent  did  not  have  power  to  bind  the 
principal  by  a  sale  of  the  land  in  question,  without  the  ratification  of 
the  latter;  and  the  fact  that  he  had  been  in  the  habit  of  ratifying  the 
sales  made  by  the  agent  did  not  bind  him  to  ratify  this  one.  B^  C.  £• 
<t  N.  R'y  Co.  V.  Sherwood,  309. 

3.  Aoenctbetwkbn'husband  AND  wife:  stidence  to  establish:.  See 

Husband  and  Wife,  8,  4, 6. 

4.  Notice  to  agent  binds  pbincipal.    See  Husband  and  Wife,  5. 

5.  Agent:  countt  mat  bmplot  to  sell  swamp  lands.    See  County,  3. 

6.  Agency:  allegation  of  in  pleading.    See  Pleading,  7. 

7.  Personal  liabtlitt  of  agent  to  one  with  whom  he  makes  a  con- 

tract IN  EXCESS  OF  HIS  AUTHOBiT.    See  Contract,  18. 

8.  Agent  for  sale  of  land:  fraud  upon  principal:  facts  constitut- 

ing.   See  Fraud,  8. 

9.  A  railroad  conductor  has  authority  to  BIND  HIS  employer  bt 

hiring  a  bbakeman  in  an  emergency.    See  Railroads,  40. 

10.  Cannot  profit  by  fraud  of  his  principal  which  hk  aided  and 
ABETTED.    See  Fraud,  9. 

ALIBI. 

1.  Mbasubb  of  eyidbncb  to  establish.    See  Criminal  Law,  8, 21. 

2.  Not  pboperly  a  defense.    See  Criminal  Law,  4. 

ALIMONY. 

1.  Action  fob  without  divobob:  means  of  prosecuting.    See  Hus- 
band and  Wife,  7. 

ANIMALS. 

See  Domestic  Animals. 

Stock  running  at  large. 

APPEAL. 

1.  To  supreme  court:  less  than  SIOO:  certificate.    On  the  appeal 

of  cases  involving  less  than  $100,  the  questions  ceritified  by  the  trial 
judge  should  be  intelligible  in  and  of  themselves,  and  when  they  are 
not,  and  it  is  necessary  to  examine  the  whole  record  to  ascertain  what 
the  questions  are,  the  case  will  not  be  considered.  Votaw  v,  Conoin^ 
89. 

2.  To  SUPREME  court:  practice:  assignment  of  error:  too  indefi- 

nite. Where  a  motion  for  a  new  trial  was  based  on  seversd  grounds, 
and  it  is  assigned  as  error  simply  that  the  court  overruled  the  motion, 
this  is  too  indefinite  and  must  be  disregarded.    Manel  v.  Bowman^  57. 
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8.  To  8UPBEMB  court:  dismissal  of  upon  affidayits.    See  Practice  in 
Supreme  Court,  6. 

4.  Fkou  justice's  court:  circuit  court  alone  has  jurisdiction, 

EVEN  ON  CHANGE  OF  VENUE.   See  Veuue,  1. 

5.  To  SUPREME  court:  LESS  THAN  f  100:  TIME  OP  MAKING  CERTIFICATE. 

Where  an  appeal  is  sought  in  a  cause  involying  less  than  6100,  the  cer- 
tificate required  in  such  a  case  must  be  made  and  filed  at  the  time  of 
the  rendition  of  the  judgment.  It  is  not  sufiicient  that  it  be  made  at 
the  same  term.    Foye  v.  Walker ^  251. 

6.  From  justice's  court:  taken  too  late:  how  disposed  of:  juris- 

diction. Appeals  from  justices'  courts  must  be  taken  within  twenty 
days  alter  the  rendition  of  judgment.  When  taken  later,  there  is  no 
appeal  in  law,  and  a  motion  to  strike  the  appeal  from  the  docket  would 
be  the  proper  practice;  but  where  an  order  is  made,  upon  motion,  to 
dismiss  the  apoeal,  the  court  has  no  jurisdiction  to  render  judgment 
upon  the  appeal  bond,  or  any  other  judgment,  except  for  costs.  Mar^ 
tin  dt  Sellers  v,  Crocker^  328. 

7.  To  supreme  court:  less  than  8100:  certificate  must  be  specific. 

The  certificate  required  to  give  this  court  jurisdiction  of  an  appeal,  in  a 
case  iuYolving  less  than  8100,  must  be  sufficient  in  itself  to  present  the 
questions  to  be  determined,  and  must  not  refer  the  court  to  the  record 
to  ascertain  such  questions.  Buchanan  County  Bankv,  C  li,  /.  F.  <& 
N.  W.  IVy  Co.,  494. 

8.  To  SUPREME  cotrt:  supersedeas  bond:  penalty  of:  statute  con- 

strued. Where,  in  the  petition  for  the  foreclosure  of  a  mechanic's 
lien,  a  money  judgment  is  asked  ag^ainst  the  defendants,  and  such  judg- 
ment is  rendered  by  the  court,  the  fact  that  it  is  alRO  established  as  a  lien 
upon  the  property,  which  amply  secures  it,  and  which  is  ordered  sold 
upon  special  execution  to  make  the  amount  of  the  judgment,  does  not 
change  its  character  as  a  judgment  for  money,  as  contemplated  in  § 
3190  of  the  Code,  and  under  said  section  a  bond  to  supersede  such  judg- 
ment upon  appeal  to  the  supreme  court  must  be  for  double  the  amount 
of  the  judgment.    Flynn  v.  D.  M.  dt  St.  L.  R'y  Co.,  521 . 

9.  From  judgment  for  possession  of  real  estate:  terms  of  super- 

sedeas BOND.    See  Bond,  6. 

10.  To  supreme  court:  transcript  immaterial  where  abstracts 
ARE  coMPi^TE.    See  Practice  in  Supreme  Court,  32. 

11.  To  SUPREME  court:  CERTIFYING  RECORD:  JURISDICTION.     The  IrLll 

court  does  not,  because  an  appeal  has  been  taken,  lose  its  jurisdiction  to  do 
anything  necessary  for  the  presentation  of  the  case  in  this  court.  Goff 
V.  Hawkey e  Pump  dt  Windmill  Co.,  691. 

12.  To  SUPREME  court:  chancery  CASES  INVOLVING  LESS  THAN  8100: 

CON8TITUTIONALTY  OF  STATUTE.  Sectlon  3173  of  tho  Code,  restricting 
appeals  to  the  supreme  court,  and  providing  for  the  certification  of 
questions  of  law  in  actions  involving  less  than  8100,  is  not,  when  ap- 
plied to  chancery  cases,  re]^ugnant  to  Sec.  4,  Art.  5,  of  the  constitution, 
which  deSnes  the  jurisdiction  of  the  supreme  court;  and  such  cases  are 
not  triable  de  novo  in  this  court.  Adams,  J.,  dissenting.  Andrews  dt 
Smith  V.  Burdick  db  Goble,  714. 

13.  :    LESS    THAN    $100:    ACTION    INVOLVING    INTEREST    IN    REAL 

PROPERTY:  WHAT  IS  NOT.    An  action  brought  to  enforce  a  mechanic's 
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lien  is  not  a  ''cause  in  which  is  involyed  any  interest  in  real  property/* 
as  contemplated  by  Sec.  3x78  of  the  Code,  limitin^r  appeals  to  the  su- 
preme court  to  cases  where  more  than  $100  are  involved.    Id, 

14.  From  dkcrbb  in  partition  of  rbal  bstatb:  at  what  poiktof 
TOB  PROCBBDiNGS  IT  SHOULD  BB  TAKBM.    See  Partition,  1. 

APPEARANCE. 

1.  Of  corporation  aogrboatb  as  oarnibhbb:  method  of.  See  Gar* 
nishment,  4. 

APPEARANCE  DOCKET. 

1.  Entering  bill  of  exceptions  on.    See  Bill  of  Exceptions,  3. 

ASSESSOR. 

1.  Not  empowered  to  administer  oath  before  timb  designated  for 
beginning  his  duties.    See  Criminal  Law,  5. 

ASSIGNMENT. 

1.  Of  open  account:  subsequent  payment,  after  notice,  to  as- 
signor: defense  of  payment.  Where  one  had  an  open  account 
a|^ini<t  defendant,  which  he  assigned  to  plaintiff,  of  which  assignment 
plaintiff  g^ve  defendant  notice,  whereupon  defendant  wrote  to  plaintiff 
that  he  was  ready  to  settle,  but  afterwards,  and  before  suit  brorjiht  by 
plaintiff,  defendant  settled  with  and  paid  plaintiff's  assignor,  held  that 
such  settlement  and  payment  were  a  defense  to  plaintiff's  suit,  under 
§  §  2086  and  2087  of  the  Code,  and  that  under  the  statute  the  question 
of  notice  was  not  material.  Zugg  r.  Turner^  8  Iowa,  223,  and  litynoldt 
V.  Martin,  61  Id.,  324,  followed.     Wing  v.  Page,  87. 

2. : :  RIGHTS  OF  PARTIES.    While  it  was  held  in  Wing  r. 

Page,  (No.  1,  ante,)  that  payment  to  the  assignor  of  an  open  account, 
alter  notice  of  the  assignment,  is  a  good  defense  to  an  action  by  the 
assignee,  yet  the  assignee  could  not,  after  the  assignment,  compel  pay- 
ment to  hiHL    Bailey  v,  U.  P.  R'y  Co.,  354. 

3.  Equitable:  of  particular  fund:   facts  constituting.    No  par- 

ticular form  of  words  is  necessary  to  create  an  equitable  assignment 
of  a  fund.  A  northing  which  evinces  an  intent  to  do  so  is  sufiScient. 
And  where  parties,  by  an  order  absolute  in  its  terms,  assigned  to  a 
bank,  as  security  for  advances,  the  money  due  and  to  become  due  them 
from  the  county  upon  a  contract,  and  afterwards  drew  checks  upon  the 
bank  to  various  parties,  **to  be  paid  as  soon  as  we  settle  with  the 
county,"  which  checks  the  bank  accepted,  to  be  paid  in  the  order  of 
presentation,  out  of  and  to  the  extent  of  the  fund,  held  that  these  facts 
constituted  an  equitable  assignment,  irrevocable— to  (he  bank,  of  so 
much  of  the  fund  as  was  necessary  to  reimburse  it  lor  advances  made, 
and  to  the  payees  of  the  checks,  in  their  order,  of  so  much  of  the  fund 
as  was  necessary  to  pay  them,  so  long  as  the  fund  should  hold  ont. 
County  of  Des  Moines  v,  Hinkley,  637. 

4.  :  OF  PART  OF  A  PARTICULAR  FUND:  HOW  AFFECTED  BY  WILL 

OF  CUSTODIAN.    While  the  custodian  of  a  particular  fund  may  not  be 
bound  to  accept  an  order  drawn  on  him  for  a  part  of  the  iund,  yet  such 
an  order  will  be  upheld  as  constituting  an  assignment  in  equity,  espe- 
^  ciaJly  where,  as  in  this  case,  the  custodian  consents  thereto.    Id. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Time  op  delivering  and  filing  deed:  presumption.    Where  it 

becomes  material  to  determine  whether  a  deed  of  assignment  was  deliv- 
ered prior  to  the  levy  of  an  attachment,  it  may  be  presumed,  in  the 
absence  of  any  showing  to  the  contrary,  that  the  deed  was  delivered  to 
the  assignee  thirty  seconds  before  he  caused  it  to  be  filed  for  record  in 
the  recorder's  office,    American  db  Co,  r.  Frank,  202. 

2.  Delivery  op  deed:  what  constitutes:  property  passes  with 

delivery:  recording.  Where  the  assignors  duly  executed  and 
acknowledged  the  deed  of  assignment,  and  the  assignee  accepted  the 
trust,  and  directed  the  attorney  of  the  assignors  to  do  whatever  was 
necessary  to  perfect  the  assignment,  held  that  this  constituted  a  delivery 
of  the  deed  to  the  assignee,  and  carried  with  it  the  title  to  the  property; 
and  the  fact  that  the  deed  was  not  filed  for  I'ecord  bv  the  attorney  until 
after  the  .levy  of  an  attachment  upon  the  property,  did  not  give  priority 
to  the  attachment — the  provision  for  the  recording  of  the  assignment 
being  intended,  not  for  the  benefit  of  existing  creditors,  but  for  the  pro- 
tection of  subsequent  purchasers.    Id. 

3.  Partnership:  individual  indebtedness  op  partner:  pacts  not 

constituting.    See  Partnership,  8. 

ASSIGNMENT  OF  ERRORS. 

1.  Too  iNDEPiNiTE.    Where  a  motion  for  a  new  trial  was  based  on  several 

grounds,  and  it  is  assigned  as  error  simply  that  the  court  overruled  the 
motion,  this  is  too  indefinite,  and  must  be  disregarded.  Marsel  r. 
Bowman,  57. 

2.  Degree  op  precision  required.    See  Practice  in  Supreme  Ck)urt,  34. 

ATTACHMENT. 

1.  As  against  unrecorded   deed  op  assignment:   priority.    See 

Assignment  for  Benefit  of  Creditors,  2. 

2.  Counter  claim  for  damages:  evidence.    Upon  a  counter  claim  for 

damages  for  the  wronglul  suin^  out  of  an  attachment,  evidence  that 
the  credit  of  the  defendants  was  impaired  by  the  attachment  not  is  ad- 
missible .Lowenstein  v.  Monroe^  55  Iowa,  82,  followed.  Mitchell  v,  Har- 
court,  o49. 

3.  Tender:  admission  op  amount  due.    Where  before  the  trial  of  an 

attachment  suit  the  defendants  tendered  and  paid  into  court  u  sum  of 
money  for  the  plaintiff,  this  was  a  conclusive  admission  that  that  amount 
was  due  when  the  attachment  was  sued  out.    Id, 

4.  Counter-claim  por  damages:  evidence  op  embarrassed  condi- 

tion OF  defendant.  Upon  a  counter-claim  tor  damages  for  the  mali- 
cious suing  out  of  an  attachment,  evidence  tha)^  the  defendant  in  attach- 
ment was  greatly  involved  in  debt  was  admissible,  as  tending  to  show 
that  plaintifi:'  was  not  actuated  by  malice.    Id, 

5.  Garnishment:  service  op  writ:  how  proved.    The  return  of  a  writ 

of  atttacbment  is  the  statutory  evidence  of  what  the  oiiicer  did  under  it; 
as,  tor  example,  that  he  attached  a  certain  person  as  garnishee.  And, 
where  no  return  was  endorsed  on  the  writ,  the  garnishee  was  properly 
discharged,  upon  the  ground  that  there  was  no  legal  evidence  before  the 
court  that  he  had  been  garnished.    The  notice  of  garnishment  properly 

Vol.  LXII— 49 
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served,  and  with  a  return  of  service  endorsed  thereon,  did  not  furnish 
the  proper  evidence.    Rock  d>  Son  r.  Singmastcr,  511. 

6.  Cross- ACTFON  ON  bond:  non-payment  of  damages  must  be  allbqeu>. 

See  Pleading,  10. 

7.  By  qabnishment.    See  framishment 

ATTORNEY  AT  LAW. 

1.  May  testify  aoainst  client  when.    See  Evidence,  13. 

2.  Fraud  of:  as  affecting  client.    See  Promissory  Note,  5. 

3.  Guilty  of  fraud  charged  as  truster.    Where  the  holder  of  the  equi- 

table title  to  lands  employs  an  attorney  to  procure  ibr  him  the  le^l  title, 
and  the  attorney,  by  fraudulent  representations  that  he  is. the  equitable 
owner,  procures  the  \ega\  title  to  be  conveyed  to  him?elf,  the  employer 
still  remains  the  equitable  owner,  and  the  law  by  implication  cbarffes 
the  attorney  as  trustee  of  the  legal  title  for  his  employer.  Byington  r. 
Moore,  470. 

4.  Fidelity  required.    An  attorney  who  takes  to  himself  the  legal  title  to 

lands  which  beloniar  in  equity  to  his  client,  cannot  avoid  his  re8i)on8ibility 
as  trustee  for  his  client,  on  the  ground  that  the  client  came  to  his  interest 
in  the  lands  through  a  conveyance  made  in  fraud  of  the  creditors  of  tho 
grantor.    Id, 

5.  Infidelity  not  rewarded.     Where  an  attorney,  unfaithful  to  his 

client,  takes  to  himself  the  legal  title  to  lands  which  in  equity  belong  to 
his  client,  himself  paying  the  balance  due  on  the  lands,  and  afterwards 
sells  the  lands  at  a  profit,  he  cannot  \ye  allowed  to  shan^  the  profits,  but 
must  account  theretor  to  his  client.    Id. 

6.  Fraud  of:  accounting:  evidence  considered.    This  being  an  ac- 

counting between  a  client  and  his  attorney,  growing  out  of  the  con- 
version to  his  own  use  by  the  attorney  of  his  chent's  property,  it  is 
held,  upon  consideration  of  the  evidence,  that  the  allowances  made  by 
the  trial  court  could  not  properly  be  disturbed  on  appeal.    Id, 

7.  Admission  to  the  practice  of  the  law  in  iowa:  rules  of  supreme 

court  governing,  760. 

ATTORNEYS'  FEES. 

1.  Provision  in  note  and  mortgage.    Where  a  note  provided  for  an  at- 

torney's fee  of  twenty- five  dollars,  and  the  mortgage  securing  the  note 
provided  for  a  reasonable  attorney's  fee,  in  the  absence  of  evidence  as  to 
what  was  a  reasonable  fee  in  the  case,  held  that  nothing  more  could  be 
allowed  than  the  twenty- five  dollars  provided  in  the  note.  Sawyer  t. 
Perry,  238. 

2.  Recovery  of  on  injunction  bond.    See  li^'unction,  6. 

ATTORNEY  IN  FACT. 

1.  Power  to  sell  land  is  not  power  to  exchange.  Where  defendant 
gave  to  another  a  power  of  attorney  to  sell  certain  land,  and  the  attor- 
ney disposed  of  the  land  to  plaintiff  for  a  certain  amount  of  money  and 
a  patent  right,  held  that  the  transaction  was  beyond  the  power  of  the 
attorney,  and  did  not  bind  defendant  to  make  a  conveyance  pursuant  to 
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the  sale;  and,  in  an  action  for  specific  performance  and  general  relief, 
the  court  properly  refused  to  decree  a  specific  performance,  but  it  was 
error  to  make  the  amount  paid  to  the  attorney  a  hen  upon  the  land,  since 
the  money  never  came  into  the  hands  of  defendant.  Hampton  v,  Moor- 
head,  91. 

BANK  CHECK. 

1.  Words  op  limitation  in  mat  be  explained  by  pabol.  See  Evi- 
dence, 71. 

BASTARDY. 

1.  Adoption  of  child  by  another's  mabbying  the  mother.  One  who 
marries  a  woman  known  by  him  to  be  enceinte  is  regarded  by  the  law 
as  adopting  the  child  into  his  family  at  its  birth,  and  he  becomes  liable 
for  its  support  as  a  parent,  and  an  action  against  the  natural  father  for 
its  support  as  a  bastard  will  not  lie.  But  this  rule  of  adoption  does  not 
apply  in  cases  involving  questions  of  heirship  and  inheritance.  State  r. 
Shoemaker,  343. 

BILL  OP  EXCEPTIONS. 

1.  Striking  out  on  motion.    See  Practice  in  Supreme  Court,  3. 

2.  Incorporation  of  reporter's  notes  by  beferencb.    See  Practice,  6. 

3.  Entering  upon  the  appearance  docket.    The  provision  in  section 

200  of  the  Code,  that  no  pleading  shall  be  considered  as  filed  until  tlie 
required  memorandum  is  made  upon  the  appearance  docket,  does  not 
apply  to  a  bill  of  exceptions.    Royer  v,  Foster,  321. 

4.  Skeleton:  identification  of  evidence    In  a  skeleton  bill  of  excep- 

tion, it  is  necessary  for  the  judge  to  identify  the  evidence  in  such  man- 
ner that  a  mistake  of  the  clerk  in  relation  thereto  can  readily  be  cor- 
rected, and  evidence  not  so  identified  will  be  stricken  out  in  this  court 
upon  motion.    Tootle,  Livingston  d^  Co,  v,  Phcenix  Ins,  Co.,  362. 

6.    What  it  may  include.    See  Practice,  21. 

6.  Time  of  filing.    It  is  not  necessary  that  a  bill  of  exceptions  be  filed 

within  the  time  prescribed  by  statute,  if  it  is  filed  within  the  time  agreed 
upon  by  the  parties.    Dedric  r.  Hopson,  562. 

7.  Correction  of  error  in.    See  Practice  in  Supreme  Court,  31. 

BILL  OF  SALE. 

1.  Absolute  on  face— mortgage  in  fact:  evidence.  Where  (he  title 
of  goods  under  a  bill  of  sale  is  involved  in  an  action,  it  is  competent  to 
show  that  the  bill  of  sale,  though  absolute  in  its  terms,  was  intended  as 
security  for  a  debt.     Votaw  v,  Diehl,  676. 

BOARD  OF  HEALTH. 

1.  POWEB  TO  BIND  COUNTY  FOR  MATERIALS  FOR  A  PEST-HOUSE.     Under 

the  provisions  of  chapter  151,  Acts  of  the  Eighteenth  General  Assembly, 
the  board  of  health  of  a  city  has  power  to  bind  the  county  to  pay  for  ma- 
terials used  under  the  direction  of  such  board  to  build  a  pest-house  to 
prevent  the  spread  of  a  contagious  disease;  and  it  would  8een%  that  the 
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cost  of  Buch  house,  being  incorred  for  the  public  good,  could  net  bo 
charged  to  the  infected  person  or  persons  conGned  therein.  Staples  r. 
Plymouth  Connttf,  364. 

BOARD  OP  SUPERVISORS. 

1.  Selection  of  official  newspaper:  certiorabi  to  review.  The 
proprietor  of  a  newspaper  hos  no  such  interest  in  the  selection  by  the 
board  of  supervisors  of  the  official  papers  of  the  county  as  to  enable  him 
to  maintain  an  action  of  certiorari  to  review  the  proceedings  of  the  board 
in  making  the  selection,  to  the  end  that  his  own  paper  may  be  selected 
as  one  of  such  papers;  and  t  his,  even  though  his  paper  be  one  of  the  two 
havmg  the  largest  circulation  in  the  county.  Seo  Wefch  v.  Superristorfi^ 
23  Iowa,  199;  Smith  r.  Yoran,  37  Id.,  89.  lotca  News  Co.  r.  Harris, 
501. 

BOND. 

1.  Of  school  district:  signature  of  secret  art  not  denied:  evi- 

dence.   See  Evidence,  11. 

2.  Of  indemnity  upon  execution:  one  bond— several  executions. 

fcjee  Execution,  3. 

3.  :  ACTION  on:   estoppel:   joinder  of  parties  and  causes. 

See  Execution,  4. 

4.  Of  road  supervisor:  who  may  sue  one.    See  Township  Clerk,  1. 

5.  Supersedeas  on  appeal  to  supreme  court:  amount  of  penalty. 

See  Appeal,  8. 


6. :  recovery  on  limited  by  terms  of  bond.    In  an  action  upon 

a  supersedeas  bond,  the  recovery  must  be  limited  bv  the  terms  of  the 
bond.  According! V,  where  in  a  certain  action  the  plaintiff  herein  was 
decreed  to  be  entitled  to  the  possession  of  certain  real  estate,  and  the  de- 
fendants appealed  to  the  supreme  court,  and  filed  a  bond,  which  was  re- 
garded by  all  the  parties  as  a  supersedeas  bond,  but  which  did  not  obli- 
gate the  appellants  in  that  case  to  pay  **all  rents  and  damages  to  prop- 
erty during  the  pendency  of  the  appeal,  out  of  which  the  appellee  is  kept 
by  reason  of  the  appeal*  (Code.  §  3186.)  held  that  the  bond  did  not  m 
fact  supersede  the  judgment  and  that,  after  an  affirmance  of  the  cause 
in  the  supreme  court,  plaintiff  could  not  recover  upon  the  bond  for  rents 
and  damages  to  the  real  estate  during  the  pendency  of  the  appeal.  GUI 
V,  Sullican,  529. 

7.  In  attachment:  action. on:  allegations  necessary.    See  Plead- 
ing. 10. 

BURDEN  OP  PROOP. 

1.  To  establish  insanity.  See  Will,  9;  Criminal  Law,  21. 

2.  To  establish  an  alibi.    See  Criminal  Law,  8,  21. 

3.  Upon  plaintiff  in  replevin  to  establish  his  title.    See  Fraud- 

ulent Conveyance,  7. 

4.  To  establish  fraud.    See  Fraudulent  Conveyance,  8. 

5.  To  ESTABLISH  ALTERATION  OF  NOTE.    See  promisBory  note,  2. 

6.  To  ESTABLISH  BREACH  OF  WARRANTY.    See  Evidence,  85. 


Digitized  by  VjOOQ IC 


INDEX. 


773 


7.  Upon  plaintiff,  in  action  for  personal  iNJuitr  through  neolt- 

OENCB,  to  show  THAT  HE  WAS  JUSTIFIED  IN  INCURRING  KNOWN  DAN- 
GER.   See  Railroads,  24. 

8.  To  ESTABLISH  OWNERSHIP  OF  PERSONAL  PROPERTY  AGAINST  ONE   IN 

POSSESSION.    See  Evidence,  76. 


CASES  IN  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 


Abell  V.  Orofls,  17, 171.  JmisdictioiL   Soyer 

V,  Foster f  321. 
Abrahams  v.  The  State,  4, 611.    Mlnon  in 

saloons.    Sfate  v.  FrobcucOt  403. 
Adklna  v.  Flemming,  09, 122.    Wager.  Oker' 

son  V.  CriUenden,  29d. 
AlRer  V.  Miss.  &  Mo.  R'y  Co.,  10,  288.    Ani- 
mals at  large.    Hangasy  v.  Harlt  93. 
AUen  V.  B.,   0.  R.  JC  N.  R'y  Co..  67,  623. 

Question  for  Jary.    CocUss  v,  B.,  C*  £> 

&  N.  R'y  Co,,  490. 
American  Battonhole,  etc,  Go.  ▼.  Burling- 

ioix  Mat.  Loan  Asso.,  61,  464.  RodempUou. 

Uunce  V.  West,  81. 
Anson  v.  Anson,  20,  66.  Bsdemption.  Bunce 

r.   Westt  81;  Spurgln  v.  Adamson,  031 

ef.  seq. 
Artz  V.  C  B.  I.  ft  P.  IV J  Co.,  81. 168.    Neqf- 

ligenoe  in  oro^sin?  railway.    SchaefsH  v, 

6'..  M.  rfc  8t.  P.  R'y  Co,,  627. 
Attiz.  Noyes  k  Co.  t.  Pelan,  6.  816.    Con- 
tract. Dows  <&  Co,  V,  Morse  dt  Lilly,  2i3. 
Ayres  v.  Adair  County,  61,  723.  Redemption. 

BuHce  V.  Westt  81. 
Baker  y.  Johnson  Conntv.  38, 151.    St^tnto 

of  limitations.    Dlst.  7  icp,  of  Spencer  v. 

Bist.  Twp.  ofRicerlon,  32;  Ball  v.  Keo- 
kuk A  N,  W,  try  Co.,  7o3. 
Baker  6t  Griffin  t.  Staamboat  VT ilwankee,  14, 

214.    Special  legislation.    Stanje  v.  City 

of  Bubuque,  803. 
Baldoader  v.  Haynes,  67,  68).    Consent  to 

wlU.  Houston.  V.  Lane,  291  ef  seq. 
Bank  of  State  of  Indiana  v.  Aadoraon,  14, 

514.   Mortgages:  Priority:  Equity.  Baws 

V,  Craig,  611, 
Barber  v.  Lyon,  15,  87,   Subrogation.    Wor- 

mer  S  Son  v,  Waterloo  AqH  Works,  702. 
Bardaley   v.  Hines,  83,   137.    Juriediotion. 

Royer  v,  Foster,  324. 
Barhydt  v.   Burgees,  43,  473.    Lessor   and 

leesae,    Harris  v.  Heackmtn,  418. 
Barlow  v.  C,  B.  I.  &  P.  R'y  Co.,  29,  276. 

SUtute  of  limitations :  Right  of  way.  Ball 

r,  Keokuk  it  N,  W,  R'y  Co.,  751. 
Baraes  v.  Greeo,  80,  114.    Tender:  Costs. 

Martin  V.  Whislcr,4Xi, 
Barnes  v.  Town  of  Newton,  48,  667.    Chal- 
lenge to  Jurors.    State  v,  George,  633. 
Barr  v.  Hack,  46,  808.    Slander:  Pleading. 

Meadows  v.  Hawkey e  Ins,  Co.,  883. 
Barrett  v.  Blaokraar,  47,  865.    Redemption: 

Rents  and  profits.    Poole,  OUlman  <j&  Co, 

V.  Johnson,  618. 
Bates  V.  Bates,  27,  110.    Disposing  mind. 

Stephenson  v,  Stephenson,  166  et  seq. 
Beeoher  v.  Clay  County,  62, 140.    Statute  of 

limitations.     Blst,  Twp,  qf  Spencer  v, 

Bist.  Twp,  qf  Riverton,  83. 
Behrens  y.  McKenzie,  23, 3A1.    Injunction: 

Attorney's  fees.    F-Jrd  v.  Loomls,  683. 
B3lalr  V.  C.  h  N.  W.  B»y  Co.,  43, 662.    Que^ 

tlon  for  Jury.    Coates  v,  B.,  C,  R.  <fc  y. 

R'y  Co,,  490. 
Benton  V.  Cent  R'y  of  Iowa,  42, 192.    Neg- 
ligence in  orossinfT  railway.    Schatfert  r. 

C,  M,  <fc  St,  P.  R'y  Co,,  627. 


Bevan  v.  Hayden,  13, 125.  Exemption  law: 
Construction.  Kaiser  v,  Seaton,  466. 

Black  Hawk  County  v.  Cotter,  32, 125.  Bas- 
tardy.   State  V.  Shoemaker,  814. 

Blake  v.  Graves,  18,  812.  Evidence.  Hardy 
tj.  Moore,  70. 

Boardman  it  Gray  y.  Adams  h  Hackley.  6, 
224.    Partnership.    Paton  v.  Baker,  707. 

Boies  y.  Vincent,  21,  887.  Delivery:  Dam- 
ages.   Wire  V.  Foster,  116. 

Boaney  y.  Bonney,  29,  448.  Suretyship. 
Lambert  r.  8 hitler,  73. 

Boon  V.  McH9nry,  5  >.  202.  Breach  of  war- 
ranty :  Dama^i^ss.  HencJce  v.  Johnson  6'»6. 

Bowen  v.  Troy  Mill  Co.,  81,  46a.  New  trial. 
State  Ins.  Co.,  v.  Granger,  276. 

Brandirff  v.  Harrison  County,  53, 164.  Par- 
ties: Joinder.  Bushne'l  v,  Robeson.  5:6: 
Id.,  16J.  Evidence.  Hinirager  v.  Kiene, 
609. 

Breed  y.  Co'iley,  II,  269.  Mortgage  index : 
Notice.    Pettrs  v.  Ham.  668. 

Brown  v.  Mallory,  28,  469.  Practice.  Hil- 
dreth  V.  Harney,  422. 

Burden  v.  Sheridan,  33, 125.  Implied  trust. 
Byington  v  Moore,  479. 

BurUngton,  C.  B.  k  N.  R'y  Co.  v.  Verry,  43, 
438.  Railroads:  Personal  injury:  lilen. 
aloan  v.  Cent,  Iowa  R'y  Co.,  73 j. 

Burlington  &  M.  B.  R'y  Co.y.  Spearman,  13, 
112.  Tax:  What  is.  Cassady  v.  Ham- 
mer, 360. 

Buttsrfleld  y.  Walsh,  21,  97.  Execution! 
Life  of.    Cor,  V,  Currier,  555. 

Cetjll  y.  Beaver,  23.  243.  Delivery  of  dsci. 
Palmer  v.  Paltner,  207. 

C  ntenuial  Mnt.  Life  Asso.  y.  Walker.  60, 
78.  Corporations:  Original  notice.  Phili) 
V.  Covenant  Mat,  Ben,  Asso,  of  HI,,  63  i. 

Cerro  Gordo  County  v.  Wright  County,  59, 
483.  Change  of  Venue.  Schuchart  r. 
L'lmmey,  199:  Jurisdiction.  Winneshiek 
County  V,  Allamakee  County,  fi62. 

Chicago  k  S.  W.  R'y  Co.  v.  Swinney,  88, 182. 
Execution:  Exemption.  Kaiser  v.  Sej- 
ton,  46 L 

Cibu'a  et'al  v.  Pltt*s  Sons*  Manurg  Co.,  48, 
62S.    PraoUco.    Hildreth  v,  Harney,  421. 

City  of  OUnton  y.  County  of  CUnton,  61,  235. 
Board  of  health.  Staples  v.  Plymouth 
County,  366. 

City  of  Dubuque  v.  HI.  Cent.  R'y  Co..  89, 
66.  Taxes:  Vested  interest  in.  Ind.  Blsr. 
of  Union  r.  Ind.  Blst,  qf  Cedar  Rapids, 
620. 

City  of  Sioux  City  v.  Inl.  <^cho5l  Dlst.,  53. 
150.  Tax:  What  is.  Cassady  v.  Ham- 
msr,  860. 

Olark  v.  Hyman,  63, 14.  Oonstmctiye  notioe. 
Fetes  V.  O'Laughlin,  534. 

Olasay  v.  Bigg  et  aL,  61.  87t.  Mortgage: 
Inn323nt  purchaser.  First  Nat,  Bank  of 
Nevada  v.  Bryan,  43. 

Cobb  y.  Chase,  64,  253.  DdUvery  of  mort- 
gage.   Peters  v.  Ham.  663. 

Cooleigh  y.  McBrlde,  45,  116.  Minors  In 
saloooa.    State  v,  Probasco,  40J. 
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Coffin  ▼.  Oephart,  18, 366.  BeplAvln-  Hardf 

V.  ifoors,  m. 
Coarman.  //•  re  Will  of,  M,  491.    Will:  In- 

aaaity,    Sfeph€n»on  v,  Stephenson,  166. 
Conwell  V.  Hooae  et  aL,  57,  734.    Evideood 

on  appetl.    PorUr  v.  StOMf  443. 
Corning  Town  Co.  v.  Davis.  44. 63).  Equity : 

Offer  to  do.    Ilintmger  r.  Kiens,  610. 
Crapo,  Bx'r,  v.  Armstrong,  6],  697.    Estates 

of  decedents:    Monument   for  deoedenL 

Luts  9.  G<Ue$,  514. 
Crooker  Broe.  h  Lamereaox  v.  Brown,  40, 

144.    ContraoL    J)ows  <t  Co.  v.  Morse  <t 

Lillv,  286. 
Cross  V.  B.  4i  8.  W.  IVj  Co.,  61, 688.  BeTlew 

of  equity   case  upon  error.    Kenhman 

V.  SwehlCh  655. 

D^wlela  et  aL  V.  Kookuk  Water  Worlcs,  6t« 

549.    Mnlsanoe:  Injunction.    Buehiiell  v. 

liob^aon^  546. 
Davenport  Gas  Light  1^  Coke  Co.  ▼.  City  of 

Davenport.  13, 2i9.  Qnallflcatlon  of  Jurors. 

UolUnbeek  v.  CUy  of  Marshalitown,  33. 
David  V.  Ryan,  47,  04i.    Lessor  and  lessee. 

Hamt  V,  Ifeacktnan,  413. 
Davis  ▼.  B.  &  M.  R.  R'y  Co.,  S3,  549.    RaU- 

ways :  Fences.    Coyle  v.  C,  If.  db  8U  P, 

B'y  Co^  519. 
Davis&Bro.  V.  Woolnough,  9, 101.    Special 

legislation.    Stange  r.  City  of  Dubuque, 

303. 
Day  v.  OrlAth,  15, 104.    Delivery  of  mort- 
gage.   Petft'e  r.  I/am,  660. 
DUger  V.  Palmar,  6 1, 117.  Homestead.  Equi^ 

table  Lfe  Jne,  Co.  t.  Qleneon^  27i. 
Di3qu9  V.  W^rlght,  49, 533.    Sf  ortgage :  Name 

of  mortgagee  omittad.  Fetes  p.  0* Laugh- 

tin,  531. 
Dlvaly  V.  City  of  Ceder  Falls,  21, 666.    Qual- 

IflTation  of  Jurors.    Hoilenbeck  v.  City  qf 

MarshaUtown,  1\, 
Donald4on  v.  &llaa.  h  Mo.  R'y  Co..  13,  389. 

PoBOual  Injury:    Measure  of    damages. 

Contes  V.  IS.,  C.  R.  <*  N.  B'y  Co.,  494. 
Douglass  et  aL  V.  Bishop,  27,  S14.    Redemp- 
tion: Terms  of.    Spurgin  v.  Adamson, 

633. 
Dubuque  1^  Pac  R'y  Co.  ▼.  Webster  County, 

21,  2J3.    Payment  of  Uxes.    GooUnoto  v. 

Stryker,  2JK. 
Dubuque  h  h.  C.  B>  Co.  y.  Das  Moines 

Valley  R'y  Co.,  51,  89     Right  of  pre-emp- 
tion,    liullard  V.  Des  Moines   db  Ft. 

Dodge  li'y  Co.,  385. 
Duugau  y.  Von  PUul,  8,  263.    Rddemptlon: 

Terms  of.    bpurgin  y.  Adamson,  637. 

Early  y.  Whltdngham,  43,  167.  Tax  levy: 
Evidence  of.    Uintrager  v.  Kiene,  607. 

Casou  et  al.  v.  Dju7lasa  et  al.,  55,  890. 
County  Suparlutendant:  Power  to  change 
boundaries  of  satiool  districts  Ind,  Diet, 
of  Union  v.  Ind.  Dist.  qf  Cedar  Hap- 
ids,  018. 

Easton  y.  Fleming,  61, 335.  Change  of  venue. 
Schuchirt  v.  Lam^ney,  199. 

Eiston  y.  Savery,  41,  651.  Tax  levy:  Evl- 
denc3  of.    flinlraj'jr  v.  Kiene,  60/. 

Ewell  V.  Greenwood,  28,  377.  Nuiaauca:  In- 
junction.   Bashnell  v.  Bobeion,  516. 

Ex  part)  Prltz,  V,  80.  dpocial  b'fislatlon. 
Sfaugj  ff.  CUy  of  Dubague,  8i)5;  Ind, 
Dist.  of  Union  v.  Ind.  Dist,  of  Cedar 
Bapids,  619. 

FaTinln?  v.  StlmiDU,  13,  42.  Laaaor  and 
1M833.    Ifirrii  V.  IIeackman,Al'S. 

Fargo  &  Co.  v.  Arudi  et  ol.,  45,  4^.  Injnno- 
tii  1 :  Dld33lutloa.  Hasluns  v.  McElroy, 
60J. 


Farmsn'  Ins.  Oo.  y.  HIghtmHh,  44,  330. 

Corporation:  Original  notioe.     Phitp  v. 

Covenant  Mut.  Ben.  Amso,  of  III.,  63  J. 
Farmers*  Nat.  Bank  of  Salem  v.  Fletcher, 

44,  252.    Mortgage:   Innocent  purchaser. 

First  Nat.  Bank  rf  Nevada  v.  Bryan,  4\. 
First  Nat.  Bank  of  Canton  v.  D.  k  S.  W. 

R'y  Co.,  62,  878.    Equitable  as8lfi:nm«nt. 

County  of  Des  Moines  v.  Hinkley,  645. 
Foley  y.  Cooper  et  aL,  48, 876.    Judicial  sal3 

of  homestead.    Owens  v.  Hart^  621  ei  seq. 
Freeman y. Fleming, 5, 460.    Tender:  Costs. 

Martin  v.  Wh.isTer,  417. 
Funston  y.  C,  B.  I.  A  P.  R*y  Co.,  61, 452. 

Negligence  In  crossing  railway.    Hehaefert 

V.  C,  M.  db  St.  pTB'y  Co.,  628. 

Oindy  y.  0. 1^  N.  W.  R*y  Co.,  80.  420.    Ftre 

from  engine:  NegUgenoe.    Babcock  v.  c. 

db  N.  W.  R'y  Co.,  695. 
Ganther  y.  Fuller,  86, 606.    Thx  levy :  Svl- 

deaoe.    Uintrager  v,  Kiene,  607. 
Gilbert  y.   OUberi,  89.  667.     Subrontton. 

Wormer  db  Son  v.  Waterloo  AgH  Works, 

Qoodnow  y.  Lltohlleld,  HI,  336.    PayoMnt  of 

taxes.    Ooodnow  v.  Stryker,  224. 
Goodnow  y.  Moulton,  51,  656.    Payment  of 

taxes.    Goodnow  v.  Mryker,  332  et  seq. 
Gower  y.  Winchester,  83,  803.    Redemption : 

Terms  of.    Bpurgin  v,  Adatnson,  667. 
Graves  v.  Graves,  86, 810.    Alimony  without 

divorce.    Finn  v.  Finn,  484  et  seq. 
Green   k  Densmore  y.  Scranage,  19,   461. 

Duress.    First  Nat*  Bank  cf  Nevada  r. 

Bryan,  45. 
Green   v.   Turner,   83,   112.     Redemption: 

Terms  of.   Spurgin  v,  Adamson,  667. 

Haines  y.  IlL  Cent.  E*y  Co.,  41, 337.    Negli- 
gence in  crossing  railway.     Scha^ert  v. 

-     "^^^*    7o.,6i7. 

Appeal:  Less  than 


C,  M.  db  St.  P.  R'y  Co.,  6i7. 
lakes  y.  Dott,  hi^ll. 
$106.    Foye  V.  Walker,  252. 


HoU  v.  Clayton,  42,  626.  Coats.  McClatchey 
V.  Finley,  201. 

HaU  v.  Wolff  et  aL,  61,  639.  Practioe:  Ab- 
sence of  Judge.  Byers  v.  McCartney.  839. 

Hamilton  v.  Des  Moines  Valley  R'y  Co.,  36, 
81.  Question  for  Juir.  Coates  r.  B.,  C. 
R.  <h  N.  R'y  Co.,  4W. 

Harkness  v.  Burton,  89,  101.  Execution: 
Exemption.    Kaiser  v.  Seaton,  464  et  seq. 

Harrison  y.  Charlton,  42,  573.  Bill  of  excep- 
tions: Tlmd  of  flUng.  Dedric  v.  Hop- 
son,  686. 

Hawkins  v.  Hawkins,  64, 443.  Witness:  Inter- 
est in  suit.    Quinn  v.  Shields,  137. 

Heath  v.  Coltenbaok,  «,  490.  Animals  at 
large.    Ilauqhey  v.  Hart,  98. 

Hershflekl  v.  First  Nat.  Bank  of  GrinneU, 
89,699.  Appeal:  Less  than  $100.  Foye 
V.  Walker,  252. 

H3r8hler  v.  Reynolds,  22,  1S2.  Suretyship. 
Lambert  v,  ahitler.  76. 

Hatherington  y.  Bissell,  10, 14S.  SpecUI  leg- 
islation.   Stange  v.  CUy  of  Dubuque,  3u5. 

Hewatt  v.  Rankin,  41, 85.  Real  estate:  Part- 
nership.   Paton  V.  Baker,  708. 

HiU  et  aL  y.  HoUoway.  52, 678.  BOl  of  excep- 
tions. Tootle,  Livingston  db  Co,  v. 
PhcBnix  Ins.  Co.,  868. 

Hintra^er  v.  Henneasy,  46, 603.  Statute  of 
limitations:  Demand.  Ball  v,  Keokuk  db 
N.  W.  R'y  Co.,  758. 

HoUiday  y.  Arthur,  35,  19.  Bedemptton: 
Terms  of.  Spurgin  v.  Adamson,  633 
et  seq. 

Holmes  V.  Clark,  10, 433.  False  rqpresaata- 
tlons.    Arery  v.  Chapman,  148. 

Holmas  v.  The  State,  3  G.  Greene,  6QL  Bas- 
ttf  dy.  .9^0^  V.  Shoemaker,  844. 
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Homestead  Co.  y.  Webtter  Oounty,  31,  931. 

Payment  of  taxes.    Qoodnow  v»  Stryker, 

220. 
Borner   v.  Harrison,  87^   878.     Damages: 

Pleading.    Hencke  v.  Johnson  ^  668. 
Hudson  v.Blanfns,  32,828.    Practioe.    Hil- 

dreth  V.  Harney,  421. 

Ind.  DisL  of  BorUogton  ▼.  City  of  BorUng- 
ton,  00,  600.  Special  leglalation.  Ind. 
Dist.  of  Union  v.  Ind.  DiiL  qf  Cedar 
Rapids^  819. 

Iowa  Railroad  Ijmd  Co.  y.  Carroll  Coonty, 
88. 161.  Monldpal  corporations.  Curry 
V.  ViMt,  Twp,  qf  Sioux  CUy,  106. 

Jamison  y.  Burton,  43, 383.  Crlmloal  knowl- 
edge.   State  v.  ProboicOt  4()4. 

Jeuks  y.  Knott's  Mexican  Silyer  Mining  Co., 
C8,  649.  Eyidence:  Practloe  in  supreme 
court.  Votaw  db  Hartshorn  v.  Dieht, 
678. 

Jwald  y.  El'y,  51,  831.  Burden  of  proof. 
WUson  V  IrUh,  266. 

Jinks  y.  Osceola  Township,  46.  654.  Gar- 
nishment of  county.  County  qf  Dee 
Moines  v,  Hinkley,  646. 

Johnson  y.  Harmon,  19,  66.  Bedemption. 
Newell  V.  Pennick,  124;  Spurgin  v,  AtU 
amson,  665  et  seq. 

Johnson  y.  Mayne,  4,  180.  Deyise  to  unin- 
corporated society,  isyers  v.  McCartney, 
841. 

JoUet  Iron  1^  Steel  Oo.  y.  0.,  C.  fc  W.  B*y 
Co.,  60,  4.VS.  I'ractice:  Exceptions.  Ifa- 
gel  V.  Ovittar,  611. 

Jones  y.  Hartsock,  4*2,  147.  Bedemption. 
Newell  V.  Pennicks  124. 

Jordan  y.  Winser  &  Snyder,  48, 180.  Practice 
on  procedendo.  Kershman  v.  Swehla, 
656; 

Judd  k  Co.  y.  Day  Bros.,  60,  249.  Costs. 
McClatchey  v.  Finley,  20L 

Judd  y.  Hatch,  81,  491.  Injunction  :  Disso- 
lution.   HusMns  V,  MeElroy,  609. 

Kellogg  y.  Frasier,  40,  603.  Ooustruotiye 
notice.    Fetes  e.  CLaughlin,  684. 

Keniston  y.  Hewitt,  48, 679.  (  hange  of  venue. 
Schuchart  v.  Larnmey,  199. 

Knowles  y.  Bablin  et  al.,  20, 101.  Bedemp- 
tion: Terms  of.    Spurgin  o,  Adamson^ 


La  Page  y.  McNamara,  6, 134.  WiU.   QtUnn 

v.  Shields,  143. 
Leighton  v.  Orr,  44, 679.    Fraud:  Abuse  of 

confidence.    Spargur  v.  Hall*  tOO, 
Lhiscott  y.  Lamart  et  aL,  46, 813.    Judicial 

sale  of  homestead.    Owena  v.  Hart,  633. 
Lomax  y.  Fletcher,  40,  701.    Appeal:  Less 

than  $100.    Foye  v.  Walker,  353. 
Loweustein  y.  Monroe,  66, 82.    Attachment: 

Evidence.   Mitchell  t,Harcourt,2B». 

Massie  v.  Wilson,  16,  890.  Bedemption: 
Terms  of:    Spurgin  v.  Adamson,  666. 

McCoy  v.  Cornell,  40, 467.  Execution.  Par- 
sons V.  Thomas^  830. 

McGregor,  Town  of,  v.  Baylies,  29, 48.  Spe- 
cial legislation.  Stange  v.  City  of  Du- 
buque, 806. 

McKean  v.  B.,  C.  B.  Jt  N.  B'y  Co.,  65, 193. 
Question  for  jury.  Coates  v.  B.,  C,  R.  A 
N.  R'y  Co.,  iSfi. 

McKinney  v.  Wood,  85,  167.  Change  of 
venue.    Schuchart  v.  Lammey,  199. 

McKown  y.  Fnrgason,  47.  636.  False  repre- 
sentaUona.    Avery  t.  Chapfnan,  148. 

McLaren  v.    Hall,  36,  397.    Agency:   Evi- 


dence. Furman  v.  C,  R.  I.  db  P.  R'y 
Co.,  893. 

McWilliams  v.  Webb,  82,  677.  Equitable 
assignment.  County  of  Des  Moines  v. 
Hinktey,  645. 

MiUer  v.  Chittenden,  2,  815;  4,  2^3.  Devise 
to  unincorporated  society.  Byers  v,  Mc- 
Cartney, 841. 

Miller  v.  HolUngsworth,  88,  334.  Agency: 
Evidence.  Furman  v.  C.,  H.  1.  A  P. 
R'y  Co.,  898. 

Mills  v.  Hamilton,  49, 105.  InJuncUon:  Dis- 
solution.   Hutkins  v.  McElroy  60J. 

Mitchell  V.  Harcourt,  63,  8A9.  Evidence: 
Practice  in  supreme  court.  Votaw  d 
Hartshorn  v.  Diehl,  680. 

Money  v.  Lower  Vein  Coal  Co.,  55,  671. 
Contributory  negligence.  Kitteringham 
fi.  Sioux  City  it  Pac  R'y  Co.,  388. 

Montgomery  v.  Chadwick,  7, 114.  Redemp- 
tion. Newell  V.  Pennick,  134;  Spurgin 
V.  Adamson,  667. 

Moore  v.  Lowrey,  35, 886.  Written  contract : 
Evidence.  County  qf  Des  Moines  t. 
Hinkley,  648  et  seq. 

Morrison  v.  Hershix«,  83,  371.  Tax:  What 
is.    Cassady  v.  Hammer,  860. 

Muldowney  v.  HL  Cent.  B*y  Co.,  86.463; 
89,616.  Contributory  neffUgence.  Kitter- 
ingham V.  Sioux  City  db  Pac  R*y  Co., 


NaUonal  Bank  of  BTlchigan  v.  Oreen,  Z\  140. 

Pleadiug.    Cruver  v.  C,  M.  db  St,  P.  R^y 

Co.,  463. 
Newcomb  v.  Dewey,  37,  881.    Default  set 

aside.    State  Ins.  Co.  v.  Granger,  376. 
Newman  v.  DeLoilmer,  19,  244.    Statute  of 

limitations  in  equity.    Ball  v.  Keokuk  db 

N.  W.  R'V  Co  ,  751. 
Nicely  v.  Sogers,  89,  441.    Appeal:    Leas 

thanSlOO.    Foye  v.  TFa/A^r,  252. 
NoU  V.  Dubuque,  B.  4i  M.  R'y  Co.,  32,  66. 

Statute  of  UmiUttous :  Right  of  way.  Ball 

t.  Keokuk  db  N,  W.  R'y  Co.,  764. 
Nosier  y.  Hunt,  18, 212.  Breach  of  warranty : 

Damages.    Hencke  v.  Johnson,  566. 

Page  y.  Cole,  6, 158.  Legal  title  prevails  at 
law.    Ooepinger  v.  Ringland,  77. 

Park  v.  C.  h  S.  W.  R'y  Co.,  48,  686.  Nui- 
sance.   BushneU  v.  Robeson,  645. 

Pearson  v.  Robinson,  44,  418.  Tax  sale; 
Redemption.  Ellsworth  v.  Low,  Adams 
db  French,  179;  Long  v.  Smith,  881. 

Pendergast  v.  B.  h  M.  R*y  Co.,  63,  836.  Le- 
gal title  prevails  at  law.  Ooepinger  t, 
Ringland,  77. 

Peterson  v.  Whitebreast  Coal  h.  Mining  Co., 
6i),678.  Injury  by  co-employe.  Troughear 
V.  Lower  Vein  Coal  Co.,  577  et  seq. 

PhilUps  h  Son  v.  Both,  68,  490.  Chattel 
mortgage.    Cklell  v.  Gallup,  256. 

Poindexter  v.  Doolittle,  54,  52.  Offer  to  do 
equity.    Hintrager  v.  Kiene,  610. 

Porter  v.  Lafferty,  88, 264.  Privies  in  estate: 
Liability.    RitchU  v.  McDntfle,  Al  et  sea. 

Presoott  V.  Oonser.  84, 175.  Staiute  of  limi- 
tations. Btst.  Twp.  qf  Spencer  v.  Diet. 
Twp.  of  Riverton,  82. 

Preston  v.  Dubuque  k  Pac  B*y  Co.,  11, 15. 
Bight  of  way.  Winktemans  v,  Des  Moines 
Northwestern  R*y  Co.,  20 

Preston.  Kean  h  Co.  v.  Morris,  Case  k  Co., 
42,  649.  Mortgage:  Innocent  purchaser. 
First  Nat,  Bank  qf  Nevada  v.  Bryan,  45. 

Price  k  Co.,  v.  Alexander  a  Co.,  2  9.  Greene, 
427.  Contract.  Dows  db  Co,  v,  Morse  db 
Lilly,  236. 

Price  V  Parker,  11,  114.  Asaignmeut  for 
benefit  of  creditors.  American  dt  Co,  r. 
Frank,  dJ4. 


Digitized  by  VjOOQ IC 


i76 


INDEX. 


rrltz.  Ex  parte,  9,  a*).  8p«olal  InffisUtioD. 
Stange  v.  City  qT  Dubuane,  805:  //id. 
niaU  rf  Union,  u.  Ind,  DisL  qf  Cedar 
Rapids,  019. 

Patoey  ▼.  O'Brien,  58,  117.  Crimiiua  con- 
sent.   Loan  V.  EUelt  489. 

Beeoe  ▼.  Northway,  58,  187.    InJanctUm: 

Pntctice.    I^ord  v.  LoomiM,  588. 
Beed  V.  Mfteon,  14,  641.    Demurrer  wmlved. 

Tootle,  Liringslon  <t  Co.   v,  Phctnix 

Jn$.  Co.,  863. 
Beed  V.  Murphy,  3  O.  OreoDe.  574.  Coatnct. 

Daws  *♦  Co.  V.  Morse  A  Lilly,  Q»6. 
Beed  v.  Thompson.  55, 465,    Tax  deed :  Evi- 
dence.   Elleworth  v.  Low,  Adams   Jb 

French,  179. 
Beilly  v.  RlngUnd,  44,  433.    Anigument  of 

error.    Marstl  v,  Botemnn,  57. 
Belf  V.  Eberly,  33,  467.    Statuts  of  UmiU- 

tlone.     Dlsf.  Twp.  of  Spencer  v.  VisL 

Twp.  q/"  Biterton,  81. 
Beynolda  ▼.  Martin,  51,  824.    Atalgnment: 

NoUce.    Wing  r.  Page,  86.      .,    ^     .    , 
Boberta  v.  Campbell,  59,  675.    Mechanioa* 

lien:  Pleading.    Stubbs  t»  Clarinda,  Cot- 

lege  Springs  A  S.  U'.  R'y  Co.,  231. 
BolirtBon  V.  Yonng,  10,  391.    JnrladlcUon. 

Royer  v.  Foster,  W*.  ^,  ,    ,       _      „ 
Bobinaon  h  Atherton  v.  Btate  Ins.  Co.,  65, 

433.    Mechanics'  lieu.    Nash  dfc  Phelps  v. 

C,  M.  A  St.  P.  R'y  Co..  50. 
Bogers  v.  C  M.  k  8U  P.  B'y  Co.,  33,  55^ 

Railways:  Fences.    Coyle  t>.  C,  M.  A  SL. 

P.  R'y  Co.,  519. 
Bose  T.  Wheeler,  49,  53.    Appeal:  Less  than 

$100.    Foye  v.  Walker,  352. 
Byder  V.  Thomas,  8i.  55.    Damages:  Plead- 
ing.   Uencke  v.  Johnson,  558. 

Saudval  V.  Ford,  65  461.  Vechanios*  lien. 
Nash  A  Phelps  v.  C,  M.  iZ  St.  P.  R'y 

Scam'ahom  ▼.  Soott,  42,  539.    Oamlshment : 

PraoUce.    Thomas  v.  Hoffnuin,  Vl». 
Scharfenberg   v.   Bishop,   35,  60.    Chattel 

mortgage.    Odell  v.  Gallup,  356. 
Sohofleld  V.  MoDoweU,  47,  129.    Tax  sale: 

Bedemptton.    Long  v.  Smith,  831. 
BooUy  V.  Scully,  3«,  543.  Domestic  relations: 

Claim  for  servioe.    Keegan  v.  Estate  cf 

Malons,  311.  _ .  ^  „ 

Searcy  v.  kviller,  57,  618.    Witness:   Belig- 

iouB  belief  of.    Dedric  r.  Hornon,  5«8. 
Shannon  v.Baumer,  10, 310.    Wager.    Oker- 

son  V.  Crittenden,  ^i»6. 
Shellito    V.   Bampson,   61,   40.     Evidence. 

Mitchell  V.  Ilarconrt,  Jl51. 
Shephard    v.  Brentou,  20,    41.    Demurrer 

waived.     Tootle,  Livingston   A  Co.  v. 

Phcsnix  Ins.  Co.,  863. 
Shrlcker  v.  Field,  9,  866.    Iniunctlon:  Dis- 
solution.   Huskins  v.  McElroy,  509. 
Sibley  y.  Bnllis,  40,  429.    Quit-claim  deed. 

WiUonv.IrUh,lM.  ^^  ^, 

Small  V.  C,  B.  I.  &  P.  B'y  Co.,  50.  JWS.  Fire 

from  Engine:   Negligence.     Babcock  v. 

C.  A  N.  W.  R'y  Co.,  599^^ 
Smith  V.  Biggs,  56,  448.    Fraudulent  con- 
veyance.   Rusis  V.  Jameson,  53. 
Smith  V.  Yoram,  87,  89.    Official  newspaper : 

Certiorari.    Iowa  News  Co.  v.  Jlarris, 

SUnge  et  al.  v.  Hill  and  West  Dubuque  Street 
B*y  vo.,  5t,  669.  ConstltuUonal  law. 
St  inge  v.  City  qf  Dubuque  304. 

Stanley  v.  City  of  Davenport,  54,  46).  Con- 
stitutional law.  Stange  r.  City  of  Du' 
buque,  804. 


Starry  v.  Dnbaqoe  1^  S.  W.  B*y  Co.,  51,  419. 
MegUgencsin  crossing  railway.   Sthaffert 


V.  C,  M.  A  St.  P.  B'y  Co.,  638. 

State  V.  Abrahams,  6, 117.  Orimlnal  knowl- 
edge.   Loan  V.  Ettel,  483. 

State  ▼.  BaUlngall,  43,  87.  Criminal  knowU 
edge.  Stats  v.  Probaseo,  408;  Loan  r. 
Etzet,  483. 

State  V.  Denham.  90, 164.  Self-defsnae.  Stats 
t.  Middleham,  165. 

Stats  V.  Bruce,  48,  680.  Insanity.  State  v. 
Hsmrick,  415. 

Btate  V.  Clemons,  51,  378.  Criminal  law: 
Instructions.    State  v.  Keqan,  108. 

SUta  V.  Collins,  83.  86.  Belfnlefense :  Evi- 
dence.   State  r.  Middlenam,  154  et  seq. 

SUte  V.  Davis,  41, 811.  Challenge  to  Jurors. 
State  r.  George^  681. 

State  V.  Elliott,  46, 486.  CbaUeQ8«  to  Jii'<>'>« 
State  V.  George,  688. 

Stite  V.  Felter,  3.%  67.  Murder:  Instruc- 
tions.   Stats  V.  George,  691. 

State  V.  Olynden,  51 ,  468.  Cr Imhial  law :  In- 
structions.   State  V.  Kegan,  10^ 

State  V.  Hamilton,  57. 596.  Alibi :  Evidence, 
State  V.  Bsed,4i  et  seq;  Stats  v.  Hem- 
rich.  415. 

State  V.  Kaater,  85,  331.  Nuisance.  Bush- 
nell  V.  Robeson,  544. 

State  V.  Kennedy,  30,  569.  Self-defense. 
State  r.  Middleham,  156. 

SUte  V.  Kinley,  43. 394.  Criminal  Uw:  Oood 
character.    State  r.  Rodman,  459. 

State  V.  Newton.  4>,  45.  <  Criminal  knowledge. 
Stats  V.  Probaseo,  404. 

State  V.  Romahie,  5\  46.  Bastardy.  Stats 
V.  Shoemaker,  8t5. 

SUte  V.  Squires,  26. 3  U).  Special  legislation. 
Ind.  Dist.  of  Union  v.  Ind,  DisL  qf  Cedar 
Bapids,  619. 

SUU  V.  Thompson,  9,  118.  Self-defeose. 
State  V.  Middleham,  15&. 

State  V.  Vinsant  49,  341.  Criminal  Uw:  In- 
structions.   State  V.  Kegan,  108. 

State  V.  Waltera,  4.\  390.  Criminal  Uw :  In- 
structions.   State  r.  Kegan,  108. 

SUte  y.  Whitcomb,  63,  85.  Criminsl  knowl- 
edge.   State  V.  Probaseo,  404. 

Stein  y.  Chambless  h  Banford,  1ft.  474.  Exe- 
cution: Life  of.    Cox  V.  Currier,  555. 

Stephens  v.  Pence  56,  357.  Chattel  mort- 
gage.   Odell  V.  Gallup,  356. 

Stewart  y.  Hayden  k  Wright,  63,  885.  l»e- 
ohanica'  hen.  Andretcs  A  Smith  v.  Bur- 
dick  A  Goble,  718. 

Street  v.  Beal  ft  HyaU,  16,  68.  Bedemptlon: 
Terms  of.    Spurgin  v.  Adamson,  ti66. 

Sullivan  y.  Miss.  A  Mo.  B'y  Co.,  11,  431. 
Injury  by  co-employe.  Troughear  t. 
Lower  Vein  Coal  Co.,  B8D. 

Snnburg  v.  Babcock,  61 ,  601.  Beplevln :  f<Qb- 
stitntion  of  defendants.  Maish  v.  Little 
ton,  106. 

Supple  y.  Iowa  State  Ins.  Co.,  68,  39.  Insu- 
rance poliey.  Meadows  v.  Hawkeys  Ins. 
Co.,  891. 

Sweet,  Ex'r,  v.  Brown  et  aL,  61,  669.  Prac- 
tice on  procedendo.  Ksrshman  V.  Swshla, 
6M. 

Ten  Eyck  y.  Caaad  A  Bowley,  15,  634.  Be- 
d«mption.  Newell  v.  Penniei,  114; 
Poole,  Gilliam  A  Co.  r.  Johnson,  613; 
Spurgin  v.  Adamson,  667. 

Thrif t  v.  Bedmaa,  13, 35.  Wager.  Oksrson 
V.  CHttenden,    29S. 

Town  of  McGregor  v.  Baylies,  19,  43,  Spe- 
cial legislation.  Slangs  v.  City  qf  i/u- 
buque,  803. 


Digitized  by  VjOOQ IC 


INDEX. 


777 


Tnclio  V.  Buohholz,  48,  416,  Frtnd  :  Abue 
of  oonfldenoe.   Spargur  v.  HaUt  600. 

Upton  ManoTg  Co.,  y.  Stuart  Bros.,  61, 209. 
Benrioe  on  agent  of  corporation.  8tuU 
In$.  Co»  v»  Granger^  378. 

Votaw  V.  Oorwin,  63, 80.  Appeal  to  supreme 
ocurt:  LesB  than $100.  Bower  v,  Kaoati' 
uagh,  766. 

Wagner  v.  Bisaell,  8, 806.    Animale  at  large. 

Uaughey  r.  Uart,  98. 
TVorrisgton  v.  Pollard,  94,  281.     Tender: 

Costs.    J/nrlin  o,  iVhUler,  417. 
Watson  V.  Van  Meter,  48,  70.    Praotioe  in 

supreme  court.  Wire  v,  Foafer,  118. 
Wcy  V.  IIL  Cent.  R'y  Co..  40, 841.    Contract : 

Negligence.  KitUringham  v,  Sioux  City 

tSTPac  ii'y  Co.,  288. 
Webber  ▼.k>nlllTan.  68,  SCO.    WCI:  Insanity. 

Stephenson  v.  Stephenaon,  1C7. 
Wells  V.  B.,  O.  n.  &  N.  B'y  Co.,  66,  620.  BUI 

of  exceptions.    Tootle^  Livingston  ^  Co. 

V,  Photnix  Ine,  Co,,  863;  Contract:  Neg- 
ligence.   Coatee  t>.  B.,  C.  U.  A  N,  li'y 

Co.,  498. 
Welsh  V.  Board  of  Snpervlsors,  28,   199. 

OfBdal     newspaper :    Certiorari.     louia 

iVew$  Co.  V,  Harris,  602. 
White  V.  Koo&olc  &  Des  H.  B*y  Co.,  63,  97. 


Ballroads:  Personal  injury :  Lion.  Sloan 

V.  Cent.  Iowa  Ji'y  Co.,  788. 
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CERTIORARI. 

WiLt  NOT  LIE  TO  BEVIEW  ACTION  OP  COUNTY  SUPERVISORS  IN  SELECT- 
ING OFFICIAL  NEWSPAPERS.    See  Board  of  Sapervisors,  1. 

CHANGE  OF  VENUE. 

See  VENUE. 

CHATTEL  MORTGAGE. 


1.  Foreclosure  in  equity:  identity  of  goods:  evidence.    Where  G. 

mortjTOged  a  certain  building  and  the  stock  of  goods  therein  to  plaintiff, 
and  afterwards  removed  the  goodn  to  another  building,  and  then  made  a 
second  mortflrage  of  the  goods  to  W.,  describing  them  as  situated  in  the 
second  building,  in  an  action  against  G.  and  W.  to  foreclose  the  first 
mortgage,  held  that  plaintiff  was  properly  permitted  to  prove  the  re- 
movol  and  identity  of  the  goods,  without  any  allegations  of  removal 
and  identity  in  his  petition.    Odell  v.  Gallup,  258. 

2.  Priority:  presumption.   Where  a  chattel  mortgage  was  made  upon  a 

stock  of  goods,  and  afterwards  another  mortgage  wan  made  to  another 
upon  the  same  stock,  and  it  appeared  that  some  of  the  original  goods 
were  on  hand  when  the  second  mortgage  was  made  and  when  the  action 
for  foreclosure  of  the  first  mortgage  was  begun,  and  it  did  not  appear 
what,  if  any,  goods  had  been  added  to  the  stock,  or  the  value  thereof, 
held  that,  smce  the  court  is  unable  to  determine  that  the  first  mortgage 
did  not  cover  all  the  remaining  goods,  it  must  be  given  priority  over  the 
second  mortgage  as  to  all.    Id. 

3.  Insufficient  description.    A  chattel  mortgage  which  describes  the 

mortgaged  propertjr  as  **all  the  cut  and  growing  and  having  grown"  on 
the  land  described,  is  not  sufficient  to  convey  to  third  parties  notice  of  a 
lien  created  thereby  upon  the  crops  grown  upon  the  land.  Cray  v.  Cur- 
rier,  535. 
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CHURCH. 

1.  RniNSTATEMBnT  OF  SXPBLI.ED  MBMBBR  DT  MANDAMUS.     See  Man- 

damus, 1. 

2.  Unincobpobated:  deyise  to:  validity  of.    See  Will,  13. 

3.  Interfekemcb  of  courts  with.    See  Corporation,  8. 

4.  PnoTKSTANT  etiscopal:  right  of  parish  to  dissolve  pastoral  re- 

lation.   See  Contract,  21. 

CITIES  AND  TOWNS. 

1.  Injury  on  sidewalk:  evidbncb.    See  Evidence,  2. 

2.  Action  against:  qualfication  of  residents  as  jurors.  See  Jury,  1. 

3.  Criminal  ordinances:  practice  under.    See  Criminal  Law,  1,  2. 

4.  Ordinance:  part  illegal — remainder  valid.    Where  an  ordinance, 

beisdes  probibitinpr  the  sale  of  malt  and  vinous  liquors,  which  the  town 
had  authority  to  do,  prohibited  also  the  sale  of  intoxicating  Itquon*. 
which  it  had  no  power  to  do,  held  that  the  ordinance  could  be  enforced 
as  to  the  sale  of  malt  and  vinous  hquors.  Toum  of  Eldora  v.  Burling- 
game,  32. 

5.  :  evidence  of  purlication.    In  the  absence  of  a  statute  to 

the  contrary,  oral  evidence  is  competent  to  prove  the  publication  of  an 
ordinance.    Id. 

6.  Pa  PS  AGE   OF    ordinance:   suspenfion   of    rules:   presumption. 

Where  the  record  of  a  town  council  recites  that  the  rules  were  suspended 
upon  thepassa^  of  an  ordinance,  the  record  will,  in  a  collateral  proceed- 
ing, be  conclusively  presumed  to  be  correct,  though  it  fails  to  snow  the 
number  of  votes  cast  for  and  against  the  proposition  to  suspend.    Id, 

7.  Established   frontage  of  lots  to  db  respected  by  persons 

building  out-houses.    See  Nuisance,  1. 

8.  Right  of  way  for  street:  party  defendant.  A  corporation  which 

holds  a  lease,  perpetual  at  its  option,  of  certain  ground,  has  a  right  to 
be  heard  in  a  proceeding  to  establish  a  city  street  over  the  ground. 
Town  of  Storm  Lake  v.  Iowa  Falls  <0  S.  C.  R'tj  Co.,  218. 

9.  Void  ordinance:  poweb  of  lbgislatubb  to  legalize.    See  Cfmsti- 

tutional  Law,  2. 

10.  Railways  on  stbebts:  power  of  city  under  special  charter. 
Under  ^464  of  the  Code,  as  affected  by  chapter  96,  laws  of  Eighteenth 
General  Assembly,  a  city  acting  under  a  special  charter  has  no  power 
to  authorize  a  railway  company  to  use  a  street  for  railway  purposes, 
without  compensation  to  the  owners  of  lots  abutting  upon  tne  street. 
Stange  v.  City  of  Dubuque,  303. 

11.  :  ACTION  AGAINST  CITY:  EVIDENCE.    See  Railroads,  18. 

12.  Right  to  protect  territory  from  overflow.  See  Water-cour- 
ses, 1. 

13.  Board  of  health  of:  power  to  bind  county  for  cost  of  pest- 
house.    See  Board  of  Health,  1. 
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CODE  OP  1873. 
1.  Enactment  op:  effect  on  priok statutes.    See  Statutes,  1. 

CONSTITUTIONAL  LAW. 

1.  Sections  2572-3-4  of  the  Code  of  1873,  providing  for  substitution 

OF  defendants  in  replevin  cases,  held  unconstitutional,  fcee 
Replevin,  3. 

2.  Power  of  legislature  to  legalize  void  ordinance.    Where  a  city 

acting:  under  a  special  charter  has  passed  an  ordinance  which  is  void, 
because  not  authorized  by  its  charter,  and  the  legislature  could  not 
grant  power  to  the  city  to  pass  theorrdinance  without  violating  article  3, 
flection  30,  of  the  constitution,  which  inhibits  local  or  special  legislation 
in  certain  cases,  held  that  the  legislature  could  not  indirectly  accomplish 
the  same  result  by  an  act  validating  the  void  ordinance,  and  that  an  act 
passed  for  that  purpose  was  unconstitutional.  Stange  v.  City  of  Du- 
buque, 303. 

3.  Right  of  legislature  to  take  away  exemption  from  taxation. 

See  Taxation,  L 

4.  Power  of  legislature  to  validate  void  order  of  county  super- 

intendent changing  boundaries  of  school  districts.  See  School 
District,  4. 

5.  Statute  providing  for  review  of  causes,  including  chancery 

causes,  involving  less  than  f  100,  upon  questions  certified— 
See  code,  §  3173 — is  not  repugnant  to  section  4,  article  5,  of 
THE  constitution.    See  Appeal,  12. 

CONTINUANCE. 

1.  Facts  warranting  denial  of.  A  motion  for  the  continuance  of  this 
cause  was  properly  overruled,  because  it  appears  from  the  facts  of  the 
case  (see  opinion)  that  the  moving  partv,  notwithstanding  the  grounds 
of  its  motion,  had  ample  time  to  produce  its  witnesses,  and  was  not 
prejudiced  by  the  ruling  of  the  court.  Winhlemans  v.  The  Des  Moines 
dt  Northwestern  Wy  Co,^  11. 

CONTRACT. 

1.  Duress:   facts   constituting.    Where  a  woman's  husband  was  il- 

legally restrained  in  the  oflBce  of  an  attorney,  who  represented  to  her  that 
unless  she  executed  a  mortgage  on  her  homestead  her  husband  would 
be  arrested  on  a  charge  of  felony,  and  she  executed  the  mort  j^age  solely 
to  avoid  his  arrest,  held  that  the  mortgage  was  obtained  under  duress, 
and  was  void.  See  Greene  v,  Scranage,  19  Iowa,  461.  First  National 
Bank  of  Nevada  v,  Bryan,  42, 

2.  :  MORTGAGE  OBTAINED  BY:  INNOCENT  HOLDER.  \/hileit  hasbeCU 

held  bv  this  court  that  a  bona  fide  indorsee  before  maturity  of  a  note 
secured  by  a  mortgage,  without  notice  of  infirmities,  takes  the  mort- 
gage as  he  takes  the  note,  free  from  the  defenses  to  which  it  is  subject 
in  the  hands  of  the  mortgagee,  (see  cases  cited,)  yet  this  doctrine  will 
not  be  extended  to  a  case  like  this,  where  the  mortgage  was  upon  the 
homestead  of  a  woman  who  did  not  sign  the  note,  and  whose  signature 
to  the  mortgage  was  secured  by  duress.    Id, 
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3.  Assignment  of  railroad ''time  chbckb":  contractor  not  bound 

BY.  'I  his  action  was  brought  a^nist  the  principal  contractors  upon  an 
assignment  of  certain  '*time  checks'*  signed  by  the  sub-oon tractor;  but 
these  time  checks  not  purporting  to  be  an  obligation  of  the  principal 
contractors,  judgment  against  them  was  properly  refused.  Ncuh  dt 
Phelps  V.  The  C,  M.  d;  St.  P.  R'y  Co.,  49. 

4.  A   BF-qCKST    IS   INCLUDED    WITHIN   THE  PROPER   DEFINITION  OF  THB 

TERM  CONTRACT.    See  Will,  1. 

5.  Implied  promise  on  the  part  of  a  land  owner  to  reimburse  one 

WHO  BT  mistake  PAYS  TAXES  ON  THE  LAND.     See  TaX,  1. 

6.  Signed  by  one   party  only:   evidence.     A  contract  which  has 

been  signed  by  one  of  the  contracting  parties  only,  but  which  has 
been  recognized  and  acted  u]An  by  both,  is  binding  upon  both,  and 
is  admissible  in  evidence  in  an  action  between  them.  Dotes  d-  Co,  r. 
Morse  dt  Lilly  ^  231. 

7.  Agency:  tenancy  in  common.     Under  the  contract  involved  in  this 

case,  (see  opinion,)  whereby  defendants  were  to  purchase  com  with 
plaintiffs*  money,  held  that  defendants  were  the  agents  of  plaintifi's,  and 
not  tenants  in  common  with  them  of  the  corn.    Id. 

8.  Secondary  evidence  to  est abliph.    Whercplaintiff  succeeded  to  the 

business  of  C,  and  undertook  the  performance  of  a  contract  previously 
entered  into  between  C.  apd  defendants,  and,  in  an  action  between 
plaintiff  and  defendants,  growing  out  of  the  transaction,  plaintiff  and 
C.  denied  the  existence  of  the  contract,  it  was  proper  to  allow  defend- 
ants to  establish  the  execution  and  terms  of  the  contract  by  secondary 
evidence.    Lou'xs  Cook  Manuf,  Co,  v,  Randall  d  Dickey ,  244. 

9.  Terms  of  assumed  by  third  party.    Where  defendants  ordered  goods 

of  C.  on  certain  terms,  and  plaintiff  assumed  to  fill  the  order  in  C*s  stead, 
and  shipped  the  goods  to  defendants,  who  accepted  the  same,  plaintiff 
and  defendants  became  parties  to  the  original  contract,  and  were  both 
bound  by  the  terms  thereof.    Id. 

10.  To  furnish  goods  on  credit:  measure  of  damages  for  breach 
OF.  Where  plaintiff  doing  business  at  Cincinnati,  Ohio,  assumed  to 
furnish  on  credit  to  defendants  vehicles  for  sale  at  Des  Moines,  Iowa, 
with  the  sole  privilege  to  sell  such  vehicles  in  certain  counties,  the  ele- 
ment of  credit  became  an  important  element  in  determining  the  dam- 
ages to  which  defendants  were  entitled  upon  a  breach  of  the  contract; 
and  the  measure  of  defendants'  damages  tor  such  breach  was  the  differ- 
ence in  the  contract  price  of  the  vehicles  and  their  market  value  in  the 
city  of  Des  Moines,  with  the  exclusive  privilege  of  selling  such  vehicles 
in  the  counties  named  in  the  contract,  less  the  expense  of  bringing  the 
vehides  from  Cincinnati  and  fitting  them  up  for  the  Des  Moines  mar- 
ket.   Id. 

11.  Language  of  trade:  evidence.  Where  in  a  contract  language  is 
used  which  has  a  peculiar  meaning  understood  by  the  trade,  that  mean- 
ing must  be  followed  in  enforcing  the  contract,  and  evidence  of  such 
meaning  is  properly  admissible.    Id. 

12.  For  land:  rescission  after  possession  taken.  The  grantee  of 
real  estate  under  a  contract,  after  he  has  taken  possession,  cannot  have 
the  contract  rescinded  because  his  grantor  has  fraudulently,  and  in  vio- 
lation of  the  contract,  kept  him  out  of  posssession  for  a  time.  He  will 
be  remitted  to  his  action  at  law  for  his  damages  for  the  detention.  Wil- 
son V.  Irish,  260. 
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13.  For  sale  of  lakd  :  compliance  nkcbssart  to  consummate.  Where 
defendant  proposed  to  sell  certain  laud  to  plaintiff  for  a  price  named, 
provided  plaintiff  sent  $300,  and  paid  8100  nearly  due  on  a  mortgage, 
and  the  plaintiff  accepted  the  terms,  but  did  not  pay  as  required,  held 
that  the  contract  was  not  consummated,  and  that  plaintiff  could  not 
afterward  recover  of  defendant  for  his  refusal  to  convey  the  land. 
Bundy  v.  Dare,  295. 

14.  Wagbh:  hepudtation  op  by  losing  party:  liability  of  stake- 
holder.   See  Wager,  1. 

15.  Illegal:  executed:  parties  equally  guilty.  Parties  equally  at 
fault,  or  equally  violatoi-s  of  law,  can  have  no  remedy  against  each 
other  based  upon  contracts  or  transactions  which  are  esteemed  unlaw- 
ful. It  was  accordingly  held  that,  where  the  agent  of  a  railway  com- 
pany, in  violation  of  chapter  6i5,  Acts  of  the  Fitleenth  General  Assem- 
bly, collected  from  himself,  as  a  shipper  of  goods,  a  rate  of  freight  in 
excess  of  that  provided  by  law,  and  paid  the  same  over  to  the  company, 
he  was,  equally  with  the  company,  a  violator  of  the  law,  and  that  no 
could  not  recover  from  the  company  the  penalty  provided  in  said  act  for 
such  illegal  charges.  To  be  **equally  guilty'' in  such  a  case  does  not 
imply  the  same  degree  of  guilt,  nor  guilt  subjecting  the  wrong-doers  to 
the  same  punishment,  but  only  that  both  should  be  in  fact  partakers  of 
the  guilt.    Steerer  v.  III.  Cent,  R'lj  Co.,  371. 

16.  In  RELATION  TO  INSURANCE.    See  Insurance,  1,  2. 

17.  To  BUILD  house:   abandonment  of    by  CONTRACTOR  AND  ASSIGN- 

MENT TO  SURETIES:  EQUITIES  AS  BETWEEN  SURETIES  AND  CUEDITOltS. 

Where  a  building  contractor  abandoned  his  work,  and,  for  the  purpose 
of  protecting  his  sureties,  assigned  his  contract  and  turned  over  tho 
work  to  them,  with  the  understanding  that  they  should  finish  the  build- 
ing, and.  with  the  money  received  upon  tho  contract,  pay  for  the  mate- 
rials and  labor  fumbhed.  and  account  to  him  for  the  profits,  if  any, 
held  (I)  that  **the  materials  and  labor  furnished'*  had  reference  to  what 
should  be  furnished  at  the  times  the  several  installments  became  due 
under  the  contract,  and  not  to  what  was  furnished  at  the  time  of  the 
assignment;  (2)  that  the  sureties  became  trustees  for  the  completion  ot 
the  work,  and  that,  as  such,  the^  had  the  right  to  use  tho  money  arising 
from  the  contract  to  execute  theur  trust;  that  is,  to  complete  the  building; 
and  that  persons  who  had,  prior  to  the  assignment,  furnished  materials 
to  the  contractor,  could  not  in  equity,  without  having  established  a  prior 
lien,  demand  the  contract  money  needed  to  complete  the  building,  for 
the  purpose  of  paying  the  contractor's  indebtedness  to  them  for  the 
material  so  furnished;  (3)  that  the  equities  were  no  stronger  of  a  mate- 
rial-man who  held  an  order,  given  by  the  contraclx)r  before  his  assign- 
ment, upon  an  installment  of  the  contract  money  which  did  not  become 
due  until  it  had  been  earned  by  the  work  and  expenditures  of  the 
trustees.    Tuttle  r.  Ind.  School  Dist.  of  Harlan,  422. 

18.  Purchase  of  land  through  agent:  excess  of  authority:  liabil- 
ity OF  AGENT.  Where  the  owner  of  land  had  leased  tho  same  to  a 
tenant  in  possession  for  a  term  not  yet  expired,  and  had  authorized  his 
agent  to  sell  the  same  subject  to  the  lease,  and  the  agent,  knowing  of 
ihe  lease,  represented  to  the  plaintiff  that  he  had  authority  to  sell  and 
^ive  immediate  possession  of  the  land,  and  so  negotiated  a  sale  to  plaint- 
iff, taking  $200  from  him  as  a  cash  payment,  held  that  plaintiff,  after 

.  learning  of  the  lease,  was  not  bound  to  accept  from  the  agent  a  war- 
ranty deed  from  the  owner  but  that  ho  might  reject  the  deed,  and 
recover  from  the  agent  the  $200  paid  him  in  the  transaction.  Maichen 
r.  Clay,  452. 
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19.  Pbocured  by  undue  influence  upon  a  fecble  insD:  set  aside. 
Contracts  made  between  peraons  sustaining  relations  of  trust  and  conO- 
dence,  where  it  appears  that  the  stronger  and  controlhng  mind  has 
obtained  an  advantage,  arc  jealously  watched  and  guarded  by  courts  of 
equity,  and  are  set  aside,  unless  the  beneficiary  shows  the  good  faith  of 
the  transaction;  and  in  this  case,  where  a  daughter,  through  undue 
influence,  and  without  adequate  consideration,  procured  from  her  aged 
and  infirm  mother  the  execution  of  a  note,  and  a  mortgage  securing  the 
same,  held  that  Ihe  court  below  properly  canceled  these  obligations 
upon  the  petition  of  the  heirs  of  the  mother.    Spargur  r.  Hall,  498. 

20.  Injunction  to  restbain  breach  of:  facts  not  warramtino. 
See  Injunction,  4. 

21.  Employment  of  rector  by  parish  of  protestant  episcopal 
CHUiicn:  RIGHT  of  parish  to  dissolve  pastohal  relation,  a 
parish  of  the  Protestant  £[>i8Copal  church,  by  its  admission  into  union 
with  the  diocese  of  Iowa,  and  its  connection  through  tbit  with  the  Protest- 
ant Episcopal  church  of  the  United  States,  acknowledges  the  authority 
of  the  constitution  and  canons  of  that  church,  and  becomes  amenable 
thereto;  and,  according  to  these  canons,  a  rector  canonically  elected 
and  in  charge  may  not  be  removed  by  his  parish  against  his  will.  Neither 
may  this  be  done  mdirectly  by  the  reduction  of  ms  salary  as  contracted 
for  at  the  time  of  his  election.  And,  until  the  dissolution  of  tiie  pastoral 
relation  in  some  manner  provided  by  the  canons  of  the  church,  he  may 
recover  for  his  services  the  salaiy  provided  in  the  original  contract. 
Bird  p.  St.  Mark's  Church,  567. 

22.  For  erection  of  court  house:  distribution  of  final  payment 
among  claimants.  Where  the  contractors  for  the  erection  of  a  court 
house  made  to  one  E.  an  order  upon  the  county  for  a  certain  amount,  to 
be  paid  **out  of  any  money  that  may  be  due  us  on  final  settlement,'*  but 
it  appeared  from  the  evidence  that  it  was  the  intention  that  K.  should  be 
paia  only  out  of  the  profits  of  the  job,  held  that  his  order  was  entitled 
to  payment  only  after  satisfaction  of  material  men,  who  held  subsequent 
orders  drawn  by  the  contractors  on  the  some  fund,  notwithstanding,  be- 
because  the  building  was  a  public  one,  they  could  not  establish  me- 
chanics' liens  thereon.  And  held,  further,  under  the  circumstances  of 
this  case,  that  K's  order  was  payable  only  out  of  the  profits  of  the  work 
as  contemplated  when  the  order  was  given,  and  that  he  was  not  entitled 
to  be  paid  thereon  an  amount  due  the  contractors  for  extra  work  on  the 
same  ouilding,  subsequently  contracted  for;  and  the  county,  having 
paid  the  price  of  such  extra  work  to  the  contractors,  was  not  bound  to 
pay  it  again  upon  K's  order.    County  of  Des  Moines  r.  Hinkley,  ^7. 

23.  As  AGENT  TO  SELL  LAND:  PERFORMANCE!  FACT8  NOT  CONSTITUTING. 

Where,  by  the  terms  of  a  contract,  a  real  estate  agent,  upon  *^finding  a 

gurchaser  '  for  a  tract  of  land,  was  to  receive  certam  compensation  for 
is  services,  and  he  found  one  who  said  that  he  would  take  the  land,  but 
the  owner,  having  then  sold  the  land  to  another,  was  unable  to  make  a 
deed  to  the  agent  s  alleged  purchaser,  held  that  the  agent  could  not  re- 
cover the  agreed  compensation,  without  showing  that  the  purchaser 
found  by  him  was  in  a  condition  to  comply  with  the  contract,  or  to  re- 
spond in  damages  for  a  failure  so  to  do.    Iselin  v.  Griffith,  668. 

24.  Subscription  TO  CORPORATION  stock:  cancellation  of:  facts  not 
WARRANTING.    See  Ccurporations,  11. 

CONVEYANCE. 

1.  Of  encumbered  land:  liability  of  grantee  to  pat  the  incum- 
brances.   See  Vendor  and  Vendee,  1 . 
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2.  Not  defeated  because  embodied  in  a  contract.  It  is  not  essential 
that  a  deed  of  conveyance  should  follow  any  prescribed  form  of  words; 
and,  if  the  intention  to  convey  is  unmistakably  expressed,  it  will  not  be 
defeated  by  the  fact  that  the  instrument  also  partakes  of  the  nature  of  a 
contract.    American  Emigrant  Company  v.  Clarke  182. 

5.  Certainty  in  designatino  grantee.  Where  a  conveyance  partakes 
also  of  the  nature  of  a  contract,  and,  taking:  the  whole  instrument  to- 
flfether,  there  can  be  no  uncertainty  as  to  the  person  to  whom  the  convey- 
ance is  made,  it  will  not  be  defeated  simply  because  the  grantee  is  not 
formally  named  in  the  conveying  part  of  the  instrument.    Id. 

4.  Certainty  as  to  the  land  conveyed.    Where  a  conveyance  is  em- 

bodied in  a  contract,  and  from  the  whole  instrument  it  clearly  appears 
what  hmd  was  intended  to  bo  conveyed,  the  land  will  pass  thereby, 
though  not  particularly  described,  and  though  reference  to  another 
deed  may  bo  necessary  to  ascertain  the  particular  description  thereof. 
Id. 

5.  Quit-claim  deed:  what  is  not.    A  conveyance  which  employs  the 

words — **have  bargained,  sold  and  quit-claimed,  and  by  these  presents 
do  bargain,  sell  and  quit-claim,  *****  all  our  right,  title  and 
interest,  estate  claim  and  demand,  both  at  law  and  in  equity,  and  as 
well  in  possession  as  in  expectancy,"  is  not  a  mere  quit-claim  deed.  See 
Siblei/  V.  Bullifi,  40  Iowa,  429.     Wilson  v.  Irish,  26a 

6.  Testamentary  in  character:  revocation  of.    Where  a  conveyance 

contained  words  purporting  to  convey  real  estate  in  the  usual  form,  but 
also  contained  the  following  language:  **ro  commence  after  the  death 
of  botii  of  said  grantors;**  and  "It  is  hereby  understood  and  agreed  be- 
tween the  grantors  and  the  grantee  that  the  grantee  shall  have  no  in- 
terest in  the  said  premises  as  long  as  the  grantors  or  either  of  them  Bhall 
live;**  held  that  no  present  estate  to  commence  at  a  future  day  was 
created,  as  contemplated  by  section  1938  of  the  Code,  and  that  the  con-  * 
veyance  was  testamentary  in  character,  and  could  be  revoked  by  the 
grantors  at  their  option,  notwithstanding  a  valuable  consideration  may 
have  been  paid  therefor.    Leaver  v.  Gauss,  314. 

7.  Delivery:  pacts  constituting.    Where  a  father  conveyed  to  his  in- 

fant son  an  equitable  interest  in  certain  lands,  and,  as  guardian  for  his 
son,  delivered  the  conveyance  to  an  attorney  whom  he  as  such  guardian 
had  employed  for  the  purpose  of  procuring  for  the  son  the  legal  title  to 
the  lanas,  held  that  this  constituted  a  delivery  of  the  conveyance  to  the 
eon.    Ellington  v,  Moore,  470. 

8.  Absolute  on  face  may  be  shown  by  parol  to  be  a  MOBTOAaB  in 

FACT.    See  Bill  of  Sale,  1. 

9.  Set  aside  for  fraud.    See  Fraud,  8. 

CORPORATION. 

1.  Devise  to:  not  Defeated  on  account  of  illegality  of  obganiza- 

TiON.    See  Will,  1. 

2.  Whether  for  charity  or  for  profit.    The  articles  of  incorporation 

of  **rhe  Sisters  of  the  Humility  of  Mary,  Ottumwa,  Iowa,**  considered, 
and  the  said  corporation  held  to  be  one  for  charitable  purposes,  and  not 
for  the  pecuniary  profit  of  the  corporators.    Quinn  v.  Shields,  129. 

3.  Ultra  vires.    It  is  not  ultra  tires  for  a  corporation  organized  for  the 

manufacture  of  certain  articles  to  assume  to  fill  a  contract  made  with 
another  for  furnishing  such  articles.  Louis  Cooh  Manufacturing  Co.  v, 
Randall  &  Dickey,  244. 
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4.  For  religious  purposes:  how  long  they  continue.    Whether  the 

limitations  placed  by  the  statute  upon  the  duration  of  corporations  for 
pecuniary  profit  apply  to  reHgious  corporations,  qucere,  Byera  v,  Mc' 
Cartney,  339. 

5.  Devise  to:  limitation  of  where  there  are  heirs.     See  Will,  13. 

6.  Devise  to  unincorporated  church:  how  far  valid.    See  Will,  13. 

7.  Aggregate:  mode  of  appearing  and  answering  as  garnishee. 

hee  Garnishment,  4. 

8.  Religious:  interference  of  courts  with.    The  civil  courts  will  not 

revise  the  decisions  of  churches  or  relis^ious  associations  upon  ecclesiasti- 
cal matters,  but  will  interfere  with  such  associations  when  civil  or  prop- 
erty rights  are  involved.    Bird  v,  St,  Markka  Church,  567. 

9.  Service  OF  original  notice  on  agent:  no  jurisdiction.    See  Or- 

iginal Notice,  4. 

10.  False  certificates  of  paid  up  stock:  liabiltty  of  corpora- 
tion. Where  a  corporation,  contrary  to  statute,  but  by  the  mutual 
agreement  of  its  stock- holders,  issues  certificates  of  paid  up  stock  when 
only  a  pro  rata  portion  has  in  fact  been  paid,  this  may  be  ground  for  a 
proceeding  in  the  interest  of  the  public  to  wind  up  the  concern,  but  it 
18  not  ground  for  one  of  the  subscribers  to  the  stock,  and  a  party  to  the 
unlawful  undertaking,  to  have  his  coutract  of  subscription  set  aside,  and 
his  pro  rata  payment  refunded.  Goff  v.  Hawkey e  Pump  <£;  Wi%%dm\\l 
Co.,  691. 

11.  Subscription  on  stock:  false  promises:  cancellation  of  sub- 
SCRIPION.  A  subscriber  to  the  capital  stock  of  a  corporation  cannot 
have  his  contract  of  subscription  set  aside,  and  the  amount  paid  thereon 
refunded,  simply  because  the  corporation,  by  \ta  agents,  represented  that 
it  would  put  a  certain  amount  of  working  capital  into  the  concern,  and 
then  failed  to  do  so,  when  the  subscriber  well  knew  the  condition  of  the 
corporation,  and  its  lack  of  funds,  and  no  specific  method  for  raising  the 
funds  was  agreed  upon.    Id. 

COSTS. 

1.  On  counter-claim:  effect  of  offer  to  confess  judgment  on  pe- 

tition. Where  the  action  was  upon  a  promissory  note,  and  the  de- 
fendants pleaded  a  counter-claim,  and  afterwards  offered  to  confess  judg- 
ment for  an  amount  less  than  was  adjudged  them  upon  the  trial,  and 
the  trial  involved  only  the  issues  raised  by  the  counter-claim,  which  were 
found  in  defendants'  favor,  held  that  defendants  were  entitled  to  judg- 
ment for  all  costs  made  upon  the  trial  of  these  issues,  and  that  their  in- 
sufficient offer  to  confess  judgment  was  in  no  way  connected  with,  and  did 
not  affect,  Uiis  right.    McCTatchey  v.  Finley,  200. 

2.  In  supreme  court:   on  printing  of  papers  filed  too  latb.    See 

Practice  in  Supreme  Court,  12, 2S. 

3.  Avoidance  of  bt  tender.    See  Tender,  3. 

4.  Upon  allowing  amendment:  ho  prejudice.    The  taxing  of  accrued 

costs  to  i^laintiff  upon  allowing  an  amendment  to  his  petition  could  not 
have  pr^'udiced  him,  where  he  failed  upon  the  trial,  and  thus  became 
liable  for  all  the  costs.    Keller  v.  Bare,  468. 
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COUNTY. 

1.  Liability  for  cost  op  pest-housb  built  by  city  boabd  of  health. 

See  Board  of  Health,  1. 

2.  Liability  for  mileage  of  witness  subpobsnaed  in  criminal  case 

Fi^OM  BEYOND  THE  STATE.    See  WitnesB,  2. 

3.  Power  to  employ  agent  to  sell  swamp  lands.     While  a  county 

may  have  no  power  to  employ  an  agent  to  sell  its  indemnity  swamp 
lands,  that  duty  being  imposed  by  statute  upon  the  board  of  supervisors, 
it  has  the  power  to  employ  an  agent  to  find  purchasers  to  whom  the 
county  may  sell  by  its  proper  oflBcers;  and  for  services  rendered  in  that 
capacity  at  the  county's  request  the  aient  may  recover  reasonable  com- 
pensation; and  he  cannot  be  defeated  by  the  fact  that  the  county  had 
not  the  power  to  sell  the  particular  land  in  question,  if  it  had  a  general 
power  to  sell  such  lands.    Call  v,  Hamilton  County ,  448. 

4.  Official  newspapers:  review  upon  certiorai  of  action  of  su- 

pervisors in  selecting.    See  Board  of  Supervisors,  1. 

5.  Exempt  from  garnishment:  waiver  of  exemption.    See  Garnish- 

ment, 8. 

COUNTY  SUPERINTENDENT. 

L  Power  of  to  change  boundaries  of  school  districts.  See  School 
District,  3. 

COVENANT. 

L  Of  warranty:  damages  for  breach  of.  See  Warranty,  1,  3;  Ven- 
dor and  Vendee,  2. 

CRIMINAL  LAW. 

1.  Information  under  town  ordinance:   duplicity:   surplusage. 

Where  an  information  under  a  town  ordinance  charges  an  offense  punish- 
able under  the  ordinance*  and  also  an  offense  punishable  only  under  the 
laws  of  the  state,  the  information  is  not  bad  for  duplicity,  but  that  por- 
tion charging  an  offense  of  which  the  town  has  no  jurisdiction  may  be 
disregarded  as  mere  surplusage,  and  it  will  not  vitiate  a  judgment  of 
conviction  for  the  other  offense.    Town  of  Eldora  v,  Burlingame^  32. 

2.  : .  Where  a  town  ordinance  authorized  "any  number  of  viola- 
tions of  the  ordinance  to  be  included  in  one  complaint,*'  an  information 
under  the  ordinance  charging  more  than  one  offense  as  defined  therein 
was  not  bad  for  duplicity.    Id, 

3.  Alibi:  measure  of  evidence.  To  establish  an  a7i6fMt is  not  necessary 

that  the  jury  should  be  fully  satisfied  of  its  truth.  But  the  evidence  of 
an  alibi  cannot  avail  unless  it  preponderates.  See  State  v.  Hamilton^ 
57  Iowa,  598.    State  v.  Reed,  40.    See  21,  posU 

4.    :  NOT  properly  a  defense.    Alibi  is  not  a  defense  within  any 

accurate  meaning  of  the  word,  but  a  mere  fact  shown  m  rebuttal  of  the 
state's  evidence;  and  it  does  not^  therefore,  demand  a  specific  instruction 
from  the  court.    Id, 

6.  Perjury:  oath  before  township  assessor:  allegation  of  time 

in  indictment,  a  person  cannot  be  convicted  of  peijury  for  taking  a 
false  oath  bo  lore  one  not  empowered  by  law  to  administer  oaths;  and,  as 
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a  township  assessor  is  not  authorized  to  enter  upon  his  duties  before  the 
third  Monday  of  January  after  his  election,  one  who,  before  such  as- 
sesssor,  falsely  swears  to  on  assessment  of  his  property,  prior  to  that 
time,  does  not  thereby  commit  legal  peijury.  In  such  case  the  alle^- 
tion  of  time  in  the  indictment  becomes  material,  and  renders  the  indict- 
ment bad.    State  r.  Phippen,  54. 

6.  Indictment:  robbeby.    An  indictment  which  charges  that  the  defend- 

ant made  an  assault  upon  one  L.,  **and  with  force  and  Tiolence  unlaw- 
fully and  feloniously  did  steal,  take  and  carry  away  from  the  person  of 
the  said  L.  four  $20  bills,"  etc.,  sufficiently  charges  the  crime  of  robbery. 
State  V,  Kegan,  106. 

7.  Instructions  as  to  offenses  inferior  to  the  one  charged.  Where 

a  person  is  charged  with  a  crime  which  in  its  nature  includes  inferior  of- 
fenses, and  the  evidence  is  such  that  the  jury  might  find  the  defendant 
guilty  of  an  inferior  offense,  the  court  should  so  instruct  as  to  enable 
the  jury  to  find  according  to  the  evidence.    Id,,  106. 

S.  Larceny:  presumption  of  guilt  from  bad  association  of  defend- 
ants :  instruction.  Where,  on  an  indictment  for  the  larceny  of  money 
from  the  person  of  the  prosecuting  witness,  there  was  evidence  tending 
to  phow  that  the  house  where  the  larceny  was  committed  was  a  bouse 
of  ill- fame,  and  that  one  of  the  defendants,  against  whom  the  evidence 
of  guilt  was  strong,  was  the  keeper  of  the  house,  and  that  the  other  de- 
fendants were  inmates  thereof,  it  was  error  to  give  the  jury  an  instruc- 
tion from  which  they  might  infer  that  because  the  defendants  may  have 
been  partners  in  the  crime  of  keeping  a  house  of  ill-fame,  they  might 
be  presumed  to  be  guilty  together  of  the  larceny  committed  Uierein. 
State  V.  Graham,  108. 

"9.  Practice:  misconduct  of  district  attorney.  Courts  should  hold 
district  attorneys  to  a  strict  observance  of  the  statute  which  forbids  them 
to  refer  to  the  fact  that  a  defendant  has  not  testified  on  his  own  behall"; 
and  for  a  violation  of  the  statute  a  judgment  of  conviction  will  be  re- 
versed.   Id. 

10.  Evidence:  murder:  exclamations  op  dependant's  wife.  The  ex- 
clamations of  a  wife  upon  the  killing  of  her  son  by  her  husband,  made 
in  the  presence  and  hearing  of  the  husband,  are  admissible  as  against 
him.  The  exclamation  in  this  cape  was  not  a  '^communication**  by  the 
wile  to  the  husband.    State  v.  Middleham,  150. 

11.  : :  ERROR  "WITHOUT  prejudice.    Where  certain  evidence 

had  no  other  tendency  than  to  establish  the  grade  of  the  offense,  but  the 
jury  ibund  the  defendant  guilty  of  the  lower  grade,  the  defendant  was 
not  prejudiced  thereby,  and,  if  there  was  error  in  its  admission,  it  was 
not  reversible  error.    Id, 

12.  — :  STATE  NOT  BOUND  TO  CALL  ALL  ITS   WITNESSES.     While  the 

state  should  be  held  to  prove  the  whole  transaction  constituting  a  crime 
before  the  prisoner  is  put  to  his  defense,  this  does  not  make  it  incumbent 
upon  the  state  to  call  all  the  witnessess  who  were  present  at  the  trans- 
action, where  the  whole  transaction  can  be  shown  by  a  part  of  them. 
Id. 

13.  :  self  defense:  dangerous  character  op  deceased.    As 

bearing  upon  the  question  or  self-defense  in  a  prosecution  for  murder, 
the  delendant  might  be  permitted  to  show  that  he  knew  the  deceased 
to  be  quarrelsome  and  dangerous;  but  in  such  case  a  question  to  a  wit- 
ness requiring  him  to  sbato  whether  the  manner  of  the  deceased  was 
"reckless"  or  **quiet**  was  properly  ruled  out.    Id. 
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14.  Murder:  self-defense:  obligation  to  retreat.  A  man  who  is 
Hssaolt^  in  his  own  house  need  not  retreat  in  order  to  avoid  slayingr  his 
assailant  in  self-defense;  bat  he  must  not  even  there  take  life,  unless  to 
all  reasonable  appearances  it  is  necessary  to  protect  himself  and  his 
home.    Id. 

15.  Minors  in  saIiOONs:  knowledge  not  nrcbssary  to  conviction. 
Under  chapter  56,  Acts  of  the  Fifteenth  General  Assembly,  (McGlain's 
Statutes,  1019;  Miller's  Code,  968,)  making  it  unlawful  for  the  keeper 
of  a  billiard  saloon,  or  his  employes,  to  permit  minors  to  remain  in  the 
saloon,  a  conviction  may  be  nacl  without  proving  that  the  defendant 
knew  of  the  presence  of  the  minor,  or  of  the  fact  of  his  minority.  Seo 
cases  followed  and  distinguished  cited  in  opinion.  State  v.  Frobasco^ 
400. 

16.  :  LIABILITY  FOR  OFFENSE  OF  SERVANT.  Under  the  statute  afore- 
said, if  the  saloon-keeper  fails  to  enforce  watchfulness  on  the  part  of 
his  employes,  and  a  mmor  is  thus  allowed  to  remain  in  his  saloon,  he 
and  the  employe  are  both  guilty,  and  he  cannot  avoid  punishment  on 
the  ground  that  the  offense  was  the  offense  only  of  his  servant. 

17.  Manslaughter:  intention  of  defendant:  instruction.  Upon 
an  indictment  for  murder,  the  defendant  asked  the  court  to  instruct  the 
jury  that  his  intentions  in  approaching  the  deceased  must  be  presumed 
to  oe  lawful,  unless  shown  to  be  unlawful,  and  the  court  i-efused  to  give 
the  instruction.  Held  that,  if  there  was  error  in  the  ruling,  it  was  cured 
by  a  verdict  for  manslaughter  only,  which  did  not  imply  any  unlawful 
intention  in  approaching  the  deceased.    State  v,  Castello,  404. 

18.  Homicide:  not  palliated  by  feebleness  of  deceased.  A  homi- 
cide cannot  be  excused  or  palliated  on  the  ground  that  the  manslayer 
was  ignorant  of  the  fact  that  his  victim's  feeble  condition  was  such  as 
to  render  him  unable  to  resist  or  survive  the  violence  inflicted.    Id. 

19.  :  self-defense:  instruction.  There  is  no  error  in  an  instruc- 
tion which,  in  effect,  directs  the  jury  that  a  homicide  will  be  excused, 
where  it  appeared  necessary  to  the  accused,  as  an  ordinarily  prudent 
man,  to  take  the  life  of  the  deceased  in  his  own  self-defense.    Id. 

20.  Manslaughter:  definition  of:  self-defense.  Self-defense  ex- 
cuses homicide^  it  has  nothing  to  do  in  determining  its  degree.  Henco 
it  has  no  place  in  the  definition  of  manslaughter,  or  of  any  other  degree 
of  homicide.    Id. 

21.  Alibi  and  insanity  as  defenses:  burden  of  proof.  A  defendant 
in  a  criminal  cause,  setting  up  a?  a  defense  alibi  or  insanity,  has  the  bur- 
den of  proof  to  establish  these  defenses.  State  v.  Bruee^  48  Iowa,  530, 
and  State  v.  Hamilton^  57  Id.,  596  followed.  State  v.  Hemrich,  414. 
See  3,  ante. 

22.  Evidence:  competency  of  witness  not  before  grand  jury. 
Section  5,  chapter  130,  Acts  of  Eighjeenth  General  Assembly,  provides 
that  an  indictment  may  be  found  by  the  grand  jury  upon  the  minutes 
of  the  testimony  dul^-  taken,  reduced  to  writing,  and  i*etumed  to  the 
court  by  the  committing  magistrate;  and  this  enactment  so  far  super- 
sedes section  4421  of  the  Code  as  to  render  a  witness,  whose  testimony 
has  been  properly  taken  and  returned  by  tho  magistrate,  and  whose 
name  has  been  placed  upon  the  indictment,  competent  to  testify  upon 
the  trial,  without  having  testified  before  the  grand  jury.  State  v.  Rod- 
man, 456. 

23.  :  FAILURE  OF  DEFENDANT  TO  PRODUCE  TESTIMONY:  PRESUMP- 
TION. "Where  a  defendant  in  a  criminal  case  fails  to  produce  testimony 
which  is  within  his  power,  but  not  accessible  to  the  state,  to  explain  facts 
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established  by  the  state  ag^ainst  him,  the  jury  is  warranted  in  inferring 
that  such  testimony,  if  pi^uced,  would  be  a^nst  him;  but  this  does 
not  mean  that  the  failure  of  the  defendant  to  testify  in  his  own  behalf 
is  to  be  taken  as  proof  of  his  guilt.    Id, 

24.  :  ATTEMPT  TO  E8CAPB:  CONTRADICTORY  BTATEMRNT8.      Where 

defendant  was  charged  with  larceny,  the  facts  that  he  had  attempted  to 
escape,  and  that  he  nad  made  contradictory  statements  as  to  how  ne  had 
come  into  possession  of  the  property,  tended,  if  proved,  to  show  his 
guilt;  and  tne  jury  was  properly  mstructed  to  that  effect.    Id, 

25.  :  GOOD  CHARACTER.    Evidence  of  good  character  avails  for  the 

defendant,  whether  the  evidence  of  his  guilt  be  direct  or  circumstantial; 
and  an  instruction,  though  asked  by  defendant,  that  such  evidence  avails 
only  as  against  circumstantial  evidence,  was  properly  refused.    Id, 

26.  :  larceny:  priva  facie  case  supports  verdict.  In  a  lar- 
ceny case,  a  verdict  of  guilty  will  not  be  set  aside  on  the  ground  that 
the  fact  of  the  larceny  was  not  sufficiently  proved,  when  the  evidence 
made  at  least     prima  facie  case  of  larceny.    Id, 

27.  Practice:   challenge  to  juror:    error  without   prejudice. 

Where  the  defendant  in  a  criminal  case  challenged  a  juror  for  cause, 
and  the  challenge  was  overruled,  and  the  defendant  afterwards  chal- 
lenged the  juror  peremptorily,  without  exhausting  all  his  peremptory 
challenges,  the  error,  if  any,  in  overruhng  the  challenge  for  cause,  was 
without  prejudice  to  defendant.    State  r.  George ^  682. 

28.  -^ : :  qualified  opinion  as  to  guilt.    An  opinion  of  a 

juror  that  the  defendant  is  guilty,  provided  what  he  (the  juror)  has 
heard  about  the  case  is  true,  is  not  an  unqualified  opinion,  and  for  the 
judge  so  to  state  during  the  examination  of  a  juror  was  not  error,  nor 
was  it  prejudicial  to  the  defendant,  where  his  challenge — the  one  under 
consideration — was  sustained.    Id. 


29.   :  GRATTUIT0U8  REMARKS  OF  JUDGE:  NOT  COMMENDED,  BUT  NO 

GROUND  FOR  REVERSAL.  Certain  extended  remarks  made  by  the  trial 
judge  during  the  examination  of  jurors  in  this  cause,  pertaining  to  the 
intention  of  the  legislature,  and  the  effect  of  the  statute  in  relation  to 
murder,  (see  opinion,)  while  not  regarded  as  being  in  consonance  with 
the  practice  of  this  state,  held,  under  all  the  circumstances,  to  have 
wrought  no  prejudice  to  defendant.    Id, 

30.  Murder:  insanity  as  a  defense;  evidence  considered:  infer- 

ence from  EPILEPSY.  Epilepsy  is  not  necessarily  such  evidence  of 
insanity  as  to  excuse  the  subject  of  it  from  criminal  responsibility;  and, 
upon  consideration  of  all  the  facta  in  the  case,  held  that  a  verdict  of  guil- 
ty of  murder  in  the  first  degree,  and  a  sentence  of  death,  could  not  prop- 
erly be  set  aside  by  this  court  on  the  ground  of  insanity.    Id, 

31.  Instructions  to  jury:  stare  decisis.  The  law  as  announced  in  the 
opinion  of  this  court  in  State  v.  Fetter,  25  Iowa,  67,  which  assumes  to 
direct  the  method  of  instructing  a  jury  in  murder  cases,  has  been  too 
long  followed  and  aquiesced  in  to  bo  now  questioned;  and  the  instruc- 
tions in  this  case,  being  in  accord  with  that  opinion,  are  approved,    Id, 

CROSS-EXAMINATION. 

1.  Repetition  not  required.    See  Practice,  1. 

2.  As  TO  ownership  in  replevin.    See  Evidence,  75. 

3.  Extent  of  controlled  by  discretion  of  court.    See  Practice,  26. 
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.DAMAGES. 

1.  Fob  bight  of  way  fob  bailboadb:  blbments  of:  evidbncs.    Se« 

Railroads,  1-6. 

2.  MsASUBb  of  fob  non-deli vebt  of  propebtt  pubchased.     See 

Sale,  2. 

8.  Measure  of  Fon  bbbach  of  contract  to  furnish  goods  on  credit. 
See  Contract,  10. 

4.  For  breach  of  covenant  of  warranty.    See  Warranty,  1 ,  3.    Ven- 

dor and  Vendee,  2. 

5.  Exemplary:  no  ayebment  necessaby  fob  in  pleading.    See  Plead- 

ing, 5. 

6.  Measure  of  in  case  of  pesonal  injury  by  railway.    See  Rail- 

roads, 25. 

7.  On  injunction  bond.    Bee  Injanction,  6,  7. 

DEED. 

1.  Quit-claim  :  what  is  not.    See  Conveyance,  5. 

2.  Certainty  of  description  of  land  and  name  of  grantee.    See 

Conveyance,  3,  4. 

3.  Of  trust:  beneficiary  not  named:  enforcement  of  trust.    See 

Trust,  6. 

DELIVERY. 

1.  Of  notes  and  mortgage  without  authority:  bights  and  liabil- 

ities OF  PABTiES.    See  Promissory  Note,  1. 

2.  Of  deed  OF  assignment:  facts  CONSTITUTING.    See  Assignment  for 

Benefit  of  Creditors,  2. 

3.  Of  deed:  what  constitutes,    Where  a  deed  from  a  father  to  a  minor 

child  is  absolute  in  form  and  beneficial  in  effect,  and  the  father  volunta- 
rily causes  the  same  to  be  recorded,  this  is  in  law  a  sufficient  delivery  to 
the  child,  and  will  carry  with  it  the  title  to  the  land.  In  such  a  case, 
manual  delivery  and  acceptance  are  not  necessary.  Cecil  v,  Beaver,  28 
Iowa,  246,  followed.    Palmer  v.  Palmer,  204. 

4.  Of  DEED  FBOM  FATHEB  TO  INFANT   SON:  FACTS   CONSTITUTING.     See 

Conveyance,  7. 

DEMAND. 
1.  Necessity  fob,  with  tender  of  price,  in  order  to  sustain  action 

FOR  NON-DELIVERY  OF  PROPERTY.     See  Sale,  1. 

DEMURRER. 

1.  Error  in  overruijng  waived  by  answering.    See  Practice,  16. 

2.  To  AMENDED  PETITION,  WHILE  AN8WEB  IS  ON  FILE  TO  THE  ORIGINAL 

petition.    See  Practice,  18. 
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DEPOSITIONS. 

1.  Discrepancy  in  namb  of  notaby:  presumptton.    The  practice  of 

usin^  merely  the  initial  letters  of  Christain  names  in  the  execotion  of 
official  papers  creates  liability  to  mistake  and  uncertainty,  and  is  not  to 
be  commended.  And,  where  a  commission  to  take  depositions  was  issued 
to  Fred  R.,  and  was  returned  executed  and  (certified  to  by  F.  A.  R.,  held 
that,  while  the  court  could  not,  without  more,  presume  that  Fred  R. 
and  F.  A.  R.  were  identical,  yet,  as  the  commission  must  be  presumed 
to  have  been  sent  to  Fred  R.,  and  us  it  was  executed,  returned  and  certi- 
fied by  some  one  who  might  have  been  Fred  R.,  and  who  stated  in  the 
body  of  his  certificate  that  his  name  was  Fred  A.  K.,  the  identity  of  the 
commission  sufficiently  appeared,  and  the  court  properly  refused  to  sup- 
press the  deposition  on  acooont  of  the  discrepanqr.  ByingUm  v.  Moort^ 
470. 

2.  Wrong  seal  to  commission:  amendment:  practice.    Where,  after 

a  deposition  had  been  taken  and  returned  in  a  case  pending  in  the  cir- 
cuit court,  it  was  found  that  by  mistake  the  seal  of  the  distnct  court  had 
been  affixed  to  the  commission,  and  a  motion  to  suppress  was  made  on 
that  account,  held  that,  as  the  moving  party  could  not  have  been  pre- 
judiced by  the  rulinfir«  it  was  not  reversible  error  for  the  court,  in  sustain- 
ing the  motion,  to  order  the  clerk  to  attach  the  proi>er  seal  to  the  com- 
mission, and  to  return  it,  thus  amended,  together  with  the  deposition,  to 
the  commissioner,  with  directions  to  him  to  require  the  witness  to  reap- 
pear before  him,  and,  upon  his  reappearance,  to  read  over  to  him  the  de- 
position, and  to  require  him  to  subscribe  and  swear  to  the  same  again, 
and  to  certify  the  same  back  to  the  court.    Id, 

8.  Motion  to  suppress:  time  of  making.  When  a  deposition  is  filed  in 
term  time,  a  motion  to  supprcHS,  if  made,  must  be  maide  by  the  morn- 
ing of  the  third  day  after  the  deposition  is  filed,  and,  in  any  case,  must 
be  made  before  the  cause  is  reached  for  trial.    Id. 

4.  Filing  not  entered  in  appearance  docket:  objection  too  late 
ON  appeal.  Where  the  filing  of  a  deposition  was  not  entered  in  the 
appearance  docket,  but  the  deposition  was  read  on  the  trial  without  ob- 
jection on  that  account,  and  is  certified  to  this  court  on  app^,  it  can- 
not be  discarded  here  as  being  no  part  of  the  record.    Id. 

DISTRICT  ATTORNEY. 

1.  Misconduct  of:  judgment  rbyersbd  on  account  of.  See  Crim- 
inal Law,  9. 

DIVORCE  AND  ALIMONY. 

1.  Divorce:  adultery:  evidence  considered.    The  admissions  of  de- 

fendant made  in  the  spirit  of  boasting,  and  the  direct  but  improbable 
testimony  of  a  hostile  witness,  considered,  and  held  not  sufiScient  to  es- 
tablish the  charge  of  adultery  as  a  ground  for  divorce.  Haggard  r.  Hag^ 
gard,  82. 

2.  Alimony:  action  for  without  divorce:  means  of  prosecuting. 

See  Husband  and  Wife,  7. 

DOGS. 
1.  Vicious:  owner  or  bailee  must  restrain.    See  Negligence,  1. 
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DOMESTIC  ANIMALS. 

1.  The  owneb  ob  bailee  op  a  vicious  dog  must  bestbain  eim  ob  pat 
DAKAOBS.    See  Negligence,  1. 

DOMESTIC  RELATIONS. 

1.  Services  bt  member  of  family:  pbesumed  to  be  gratuitous. 

Where  it  is  shown  that  a  person  rendering  services  was  a  member  of 
the  family  of  the  person  served,  and  receiving  sapport  therein,  either 
as  a  child,  a  relative  or  a  visitor,  a  presumption  of  law  arises  that  the 
services  were  gratuitous,  and  a  recovery  for  such  services  cannot  be  had 
without  showing  an  express  promise  to  pay  for  them,  or  such  facts  and 
circumstances  as  will  warrant  the  jury  in  finding  that  they  were  rendered 
in  the  expectation,  by  one  of  receiving,  and  by  tne  other  of  making,  com- 
pensation therefor.    Keegan  r.  Estate  of  Malone,  208. 

2.  Adoftion  of  bastard  cbild  bt  okb  MABRTiKa  THE  MOTHER.    See 

Bastardy,  1. 

DO\VER. 

1.  Not  AFFECTED  BY  WILL,  THE  TERMS  OF  WHICH  ARE  NOT  ACCEPTED  AS 

PROVIDED  BY  STATUTE.    See  Will,  11. 

DURESS. 
1  Pacts C0N8TIT0TING.    See  Contract,!. 

2.  MOBTQAOB  OBTAINED  BY:  INNOCENT  HOLDER.     SeeO>Qtract,  2. 

EASE^IENT. 

1.  Private  way  to  highway:  injunction  to  restrain  obstruction 

OF.  Upon  consideration  of  all  the  facts  in  this  case,  (see  opinion,)  where 
plaintiff  had  purchased  a  private  way  from  his  farm  to  the  highway. 
Held  that  he  was  entitled  to  have  the  way  kept  open,  and  that  defend- 
ants, the  owners  of  the  adjoining  lands,  should  be  restrained  from  main- 
taining a  fence  and  gate  across  the  way  where  it  enters  the  highway. 
Devore  v.  Ellis,  605. 

2.  Notice  to  pubchabeb:  prescription.    Teeter  v.  Quinn^  758. 

EMINENT  DOJCAIN. 

1.  Extent  of  right  in  case  of  railroads.    See  Railroads,  7. 

2.  Jurisdiction  of  6hbriff*s  jury  to  condemn  right  of  way.    See 

Baikoads,  21. 

EQUITY. 

1.  Offer  by  plaintiff  to  do,  in  action  to  bbdbbm:  what  is  suf- 

ficient.   See  Redemption,  2. 

2.  Between  negligent  assignee  of  mortgage  and  good-faith  pur- 

chaser OF  MORTGAGED  PREMISES.    Sco  Mortgage,  3. 

3.  Equitable  assignment  of  particular  fund.    See  Assignment,  8, 4. 
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4.  Action  in  :  parties  defendant.    All  the  persons  necessary  to  the  full 

and  final  determination  of  the  interests  involved  shoald  be  made  parties 
to  a  suit  in  equity;  but  the  rights  and  liabilities  of  such  as  are  not  made 
parties  cannot  be  adjudicatedT    Spurgin  v.  Adamson^  661. 

5.  Subkogation:  who  entitled  to:  rule  stated  and  applied.    A 

person  may  be  subrogated  to  the  rights  of  a  creditor,  in  the  absence  of 
any  contract  or  understanding,  when  he  is  surety,  and  pays  the  debt  for 
his  own  protection,  or  when  he  is  a  juniw  lien-holder,  and  pays  the  senior 
lien  for  his  own  protection.  But,  where  a  person  is  in  no  manner  bound, 
and  on  his  own  motion,  in  the  absence  of  a  contract  or  expectation  that 
he  will  be  substituted  in  the  place  of  the  creditor,  pays  the  debt,  he  will 
be  regarded  as  an  intermeddler,  and  not  entitled  to  subrogation.  (See 
authorities  cited  by  Seevers,  J.)  Accordingly  held,  under  the  facts  of  this 
case,  (see  opinion,)  where  intervener  furnished  the  money  to  redeem  from 
a  judicial  sale,  that  he  was  not  entitled  to  subrogation  to  the  rights  of 
the  purchaser  at  the  sale,    Wormer  d-Son  v.  Waterloo  Agl  Works,  699. 

ESTATES  OF  DECEDENTS. 

1.  Interest  op  surviving  spouse  not  affected  by  will,  the  terms 

OP  which  are  not  accepted  as  provided  by  statute.  See  Will, 
11. 

2.  Payment  for  monument  for  deceased.    A  suitable  monument  may 

properly  be  erected  to  the  memory  of  a  deceased  person,  and  the  cost 
thereof  paid  by  the  administrator  out  of  the  funds  of  the  estate.  Lutz 
V.  Gates,  513. 

3.  Collection  of  judgment  against  decedent:  statute  of  limita- 

tions. Where  a  judgment  has  been  rendered  against  a  decedent  in  his 
lifetime,  which  the  personal  estate  is  insufiScient  to  pay.  an  action  may 
be  Commenced  to  enforce  the  payment  of  the  judgment  by  the  sale  of 
the  real  estate.  Code,  §  3092.  But  collection  must  first  be  sought  out 
of  the  personal  estatp;  and,  for  the  purpose  of  such  collection,  the  judg- 
ment must  be  clearly  "stated,  sworn  to  and  filed,'' as  a  claim  against 
the  estate,  the  same  as  any  other  claim.  If  filed  as  a  claim  of  the  fourth 
class,  and  not  approved  and  allowed  by  the  administrator,  it  must  be 
proved,  on  notice  to  the  administrator-,  before  the  court,  within  twelve 
months  of  the  giving  of  notice  of  the  appointment  and  qualification  of 
the  adminifitrator.  Plaintiff's  claim  in  this  case,  founded  on  such  a 
iudgment,  not  having  been  proved  within  the  twelve  months,  held  barred 
by  the  statute  of  limitations,    Bayless  v.  Powers,  601. 

4.  Payment  to  widow  of  decedent  no  satisfaction.    A  railway  com- 

pany cannot  satisfy  the  estate  of  an  employe,  killed  through  its  negli- 
gence, by  settlement  with  and  payment  to  his  widow — she  not  being  the 
administratrix  of  his  estate.    Dowell  v,  B.,  C.  i?.  <t  N.  B'g  Co^  629. 

ESTOPPEL. 

L  Of  claimant  of  property  levied  upon:  facts  not  constituting. 
gee  Execution,  2. 

2.  To  DENY  jurisdiction  OF  COURT.    See  Practice,  15. 

**}.  Of  COUNTY  TO  DENY  SETTLEMENT  OF  PAUPERS:  PACTS  NOT  SCONTITCT- 

ikg.    See  Paupers,  2. 

4.    Of  OWNER  OF  HOMESTEAD  TO  OBJECT  TO  SALE  OF  WITHOUT  PLATTING. 

See  Homestead,  4. 
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5,  Op  agent  in  saus  of  land  fboh  AeeERTiNo  title  as  against  one 

TO  WHOM  HE  NEGOTIATED  A  BALE  BY  BUPPKKfBTKG  THE  TBCTH.     See 

Fraud,  9, 

EVIDENCE. 

1.  In  RIGHT  OF  WAY  CASES:  PRACTICE.    See  Railroads,  8-6. 

2.  Injury  on  sidewalk:  facts,  not  opinions.    In  an  action  based  on 

injuries  caused  by  a  defective  sidewalk,  it  was  not  competent  for  witness- 
es for  defendant  to  testify  that  plaintiff  limped  when  she  was  observed, 
but  did  not  limp  when  she  was  not  observed,  because  whether  she  was 
observed  or  not  musthavebeen  a  matter  of  opinion.  The  witnesses  were 
properljr  confined  to  a  statement  of  facts  as  seen  by  them.  For  a  like 
reason,  it  was  not  competent  for  a  witness  to  state  whether  or  not  the 
walk  was  ordinarily  good  or  not  Hollenheck  v.  The  City  of  Marshall- 
totpn,  21. 

3.  Oral  to  prove  publication  of  town  ordinance.     See  Cities  eisd 

Towns,  5. 

4.  On  trial  before  referee:  preservation  of.    See  Practice,  3. 

5.  To  ESTABLISH  AN  alibi.    See  Criminal  Law,  3,  21. 

6.  Of  fraudulent  conveyance:  inadequacy  of  price.    See  Fraudu- 

lent Conveyance,  1,  2, 10. 

7.  In  action  to  recover  personal  property  alleged  to  be  held 

UNDER  FRAUDUiiENT  TITLE.    See  Fraudulent  Conveyance,  3,  7. 

8.  Of  INDEPENDENT  TRANSACTION  TO  ESTABLISH  FRAUD.  See  Fraudulent 

Conveyance,  6. 

9.  Action  for  services.    Where  one  sued  for  certain  services  alleged  to 

have  been  rendered  to  defendant,  and  a  general  denial  was  pleaded,  it  was 
error  to  exclude  as  evidence  an  award  and  judgment  thereon  rendered 
in  favor  of  plamtiff  and  a^rainst  a  third  person  on  account  of  the  same 
services.  The  offered  testimony  tended  to  show  that  the  services  were 
not  rendered  to  defendant.    De  Forrest  v.  Butler,  78. 

10.  Adultery:  admissions  to  establish.    See  Divorce  and  Alimony,!. 

11.  Bond  of  school  district:  signature  not  denied  under  oath. 
Where  an  action  was  upon  a  bond  purporting  to  have  been  issued  by  a 
school  district,  and  the  signature  of  the  secretary  of  the  district  upon  the 
bond  was  shown  to  be  genuine,  and  the  answer,  though  denying  specifi- 
cally the  allegations  of  the  petition,  was  not  under  oath,  held  that 
there  was  no  error  in  admitting  the  bond  in  evidence.  Curry  r.  DisU 
Ttop.  of  Sioux  City,  102. 

12.  Letters:  interpretation  of  left  to  jury.  See  Law  and  Fact,  1. 

13.  Attorney  and  client:  confidential  communications.  An  attor- 
ney may  testify  against  a  client  in  regaid  to  a  matter  with  which  he  was 
in  no  way  professionally  connected,  and  as  to  which  he  did  not  obtain 
his  knowleage  through  his  professional  relations  with  his  client  Beitt" 
hart  V.  Johnson^  155. 

14.  Tax  records:  presumption  of  regularity  in.  Where  a  personal 
property  tax  appears  on  the  tax- list  of  a  certain  township,  it  will  be  pre- 
sumed, in  the  absence  of  any  showiuflr  to  the  contrary,  to  have  been 
placed  there  at  the  proper  time  and  by  lawfid  authority.  Silcott  v,  Mc^ 
Carty,  161. 
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15.  To  B8TABLI8Q  INfiA17ITT  OFTE8TATOR:  BURDBK  OFPnOOF.  See  Will,  9. 

16.  "Stub''  of  bedemption  cebtificatk:  ex  parte  entrt  thereon. 
The  "stub**  of  a  redemption  certificate  kept  in  the  county  auditor's  of- 
fice is  a  '^record"  l)elon(nng  to  that  oflBce,  and  is,  by  section  905  of  the 
Code,  made  evidence  of  the  matters  which  appear  therein;  but  an  entry 
thereon  purporting?  to  cancel  the  redemption,  because  inadvertently  al- 
lowed by  the  auditor  after  the  time  therefor  had  expired,  cannot  bind 
the  redemptioner,  without  his  acquiescence.  Ellstcorth  v,  Low^  Adams 
it:  French  etal,  178. 

17.  Secondary  sufficient  when  not  objected  to.    A  fact  may  be  es- 

tablished by  secondary  evidence  when  no  objection  is  made,  and  the 
best  evidence  is  not  demanded.    Id, 

18.  On  appeal  from  award  of  right  of  way  jury.    See  BaOroads,  11. 

19.  To  ESTABLLBH  FRAUD  IN  CONVEYANCE:    DECIDED    PREPONDERANCB 

REQUIRED.    See  Fraudulent  Conveyance,  8. 

20.  Of  PERSONAL  TRANSACTION  WITH  A  DECKDENT  AS  AGAINST  HIS  AS- 
SIGNEE. A  widow,  in  an  action  to  set  aside  a  deed  made  by  her  hus- 
band to  the  defendant,  may  not  testify  to  a  personal  communication  be- 
tween herself  and  her  nusband  affecting  the  merits  of  the  action.  Pal* 
mer  r.  Palmer^  204. 

21.  Parol  to  explain  or  vary  writing.  Where  plaintiff  had  made  to 
defendant  a  bill  of  sale  of  certain  good»,  the  testimony  of  plaintiff,  that 
defendant  agrreed  to  apply  the  proceeds  of  the  goods  to  pay  plaintiff*a 
debts,  was  not  incompetent  as  contradicting,  altering  or  explaining  the  bill 
of  sale.    Ewaldt  v.  t'arlow,  212. 

22.  Breach  OF  contract:  irrelevant  matter.  Where  plaintiff  sought 
to  i-ecover  damages  for  the  violation  of  defendants'  contract  under 
which  land  had  been  deeded  to  plain tifi^s  wife,  evidence  that  the  land 
had  been  encumbered  since  the  conveyance  was  wholly  immaterial  to 
the  issues.    Id, 

23.  Good  FAITH;  opinion  of  attorney.    The  testimony  of  an  attorney 

who  drew  a  bill  of  sale,  to  the  effect  that  he  regarded  the  transaction  as 
an  honest  one,  was  not  admissible  on  the  question  of  the  bona  fides  of 
the  conveyance — that  being  the  ultimate  question  for  the  jury.  Su^eti 
V,  Wright,  215. 

24.  In  action  for  replevin  for  corn  purchased  under  a  cokract: 
conflicting  titles.    See  Replevin,  4. 

25.  Contract  signed  ry  one  party  only  is  admissible.  See  Con- 
tract, 6. 

26.  Introduction  of  secondary  before  foundation  laid:  error 
cured.    See  Practice.  8. 

27.  Secondary  to  establish  execution  and  terms  of  contract.    See 

Contract,  8. 

28.  Of  meaning  of  terms  peculiar  to  this  trade  as  used  in  con- 
tract.   See  Contract,  11. 

29.  To  establish  alteration  of  note:  burden  of  proof.  See  Prom- 
issory Note,  2. 

J30.  Of  facts  not  spsoiallt  pleaded.    See-Chattel  Mortgage,  1. 

81.  Breach  op  warranty:  declarations  of  person  in  possession.  In 
an  action  for  a  breach  of  warranty  in  the  convejance  or  real  estate,  the 
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declarations  of  the  person  in  possession,  as  to  the  right  by  which  he 
holds  possession,  are  adnussible  in  evidence  as  a  part  of  the  res  gestae, 
Wilson  V.  Irish,  260. 

82,  Handwriting  :  standard  of  comparison.  TVhere  the  evidence  of 
the  genuineness  of  a  letter  was  meager  and  unsatisfactory,  it  was  error 
to  admit  it  in  evidence  as  a  standard  of  comparison  whereby  the  jury 
should  determine  the  genuineness  of  another  letter  alleged  to  have  been 
written  by  the  same  person.    Id. 

33.  Conversation  in  pre^bncb  of  another:  question  for  jury. 
Where  a  conversation  occurred  in  the  presence  of  a  party,  it  wa«  not  for 
the  witness  or  the  court,  but  for  the  jury,  to  determme,  troiu  all  the  cir- 
cumstances, whether  the  party  heard  the  conversation  or  not.    Id» 

34.  Conversation  between  parties:  question  for  jury.  "Where  a 
remark  made  by  defendant  to  plaintiff  was  material,  if  made  before  the 
delivery  of  a  deed,  but  the  evidence  was  conflicting  as  to  whether  it  was 
made  before  or  ai'ter,  the  evidence  concerning  the  remark  should  all 
have  gone  to  the  jury,  and  it  was  for  the  jury  to  determine  whether  it 
was  made  before  or  alter  the  delivery.    Id, 

35.  Breach  of  warranty:  burden  of  proof.  In  an  action  for  a  breach 
of  warranty  in  a  conveyance  of  land,  where  the  breach  complained  of. 
was  a  prior  conveyance  to  another,  the  burden  of  proof  to  establish  such 
prior  conveyance  was  upon  the  plaintiff.    Id. 

36.  In  action  by  wife  against  saloon-keeper  for  bale  of  uquob 
to  husband.    See  Intoxicating  Liquors,  2,  3. 

37.  Expert  testimony:  establishment  of  negligence  by.  Where 
the  failure  to  have  certain  work  done  at  a  certain  time  is  the  negligence 
complained  of,  it  is  not  competent  to  ask  a  witness  as  an  expert  when 
the  work  should  be  done.  The  witness  should  state  the  results  accru- 
ing from  delay  in  having  the  work  done,  and  the  jury  should  determine 
whether  or  not  the  delay  shown  in  the  case  on  trial  constituted  negli- 
gence.   KiUeringham  v.  Sioux  City  d:  Pacific  R*y  Co.^  285. 

88.  Of  custom  in  repairing  cars,  as  bearing  on  question  of  negli- 
gence.   See  Railroads,  12. 

89.  Letters:  rule  of  statute.  When  a  Mter  written  to  defendant  was 
introduced,  his  reply  thereto  was  admissible,  under  section  3650  of  the 
Code.    B.,  C.  R.  (ft  N.  R'y  Co.  v.  Sherwood,  309. 

40.  Unauthorized  acts  and  declarations.  Evidence  of  the  acts  and 
declarations  of  a  party  not  first  shown  to  have  been  authorized  to  act 
and  speak  for  the  plamtiff  cannot  be  admitted  against  him.  Parsons 
V.  Thomas,  319. 

41.  Objections  to,  not  made  in  trial  court,  not  considered  on  ap- 
peal.   See  Practice  in  Supreme  Court,  18, 19,  29. 

42.  In  action  on  attachment  bond:  loss  of  credit.  See  Attach- 
ment, 2. 

43.  Must  be  applicable  to  issues.  Evidence  tending  to  establish  a 
counter-claim  not  pleaded  is  not  admissible.  Mitchell  v.  Harcourt,  349. 

44.  Tender:  admission  of  amount  dub.    See  Attachment,  3. 

45.  Ground  for  attachment:  embarrassed  condition  of  defend- 
ant.   6ee  Attachment,  4. 
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46.  Identification  of  an  appeal.  See  Bill  of  Ezceptioiifl,  4;  Practice 
in  Supreme  Court,  25. 

47.  Gredibilitt  of  witness  as  affected  by  intoxication.  While  the 
intoxication  of  a  witness  at  the  time  of  the  transactions  of  which  he 
testifies  does  not  destroy  his  credibility,  it  undoubtedly  impairs  it;  but 
if  his  testimony  is  corroborated,  or  his  recollection  of  the  transaction 
appears  to  be  distinct  and  clear,  he  is  entitled  to  belief.  State  r.  Cos- 
tello,  404. 

43.  Admisston  of:  error  without  prejudice.  The  admission  of  irrele- 
vant evidence  is  no  ground  for  reversal,  where  it  clearly  appears  that  the 
appellant  could  not  have  been  pr^'udiced  thereby.  Carson  v,  German 
Ins.  Co.,  433. 

49.  Admissibility  of  :  false  rbprb^bntations  hade  to  third  parties. 
In  an  action  based  upon  alleged  false  representations  made  by  defend- 
ants to  plaintiif.  whereby  plaintiff  was  induced  to  enter  into  a  contract 
of  agency  to  his  damage,  evidence  that  defendants  had  made  similar 
representations  to  others,  with  whom  they  were  seeking  to  make  similar 
contracts  of  agency,  was  admissible  to  corroborate  the  testimony  of 
plaintiff  as  to  tne  representations  made  to  him.    Porter  r.  Stone,  4&. 

50.  False  representations:  materiality  of.  Where  defendants,  in 
order  to  induce  plaintiff  to  become  their  agent  for  the  sale  of  fence 
posts,  falsely  reprof^ented  that  the  posts  were  manufactured  at  more 
than  one  place,  such  representation  tended  to  create  the  belief  that  the 
posts  were  in  demand,  and  evidence  of  such  representation  was  mate- 
rial in  an  action  based  upon  false  representations.    Id, 

51. ;  :  CONTRADICTION  OF  WRITTEN  RECEIPT.    Where,  in 

pursuance  of  a  contract,  certain  notes  were  given  by  plaintiff  to  defend- 
ants, and  their  receipt  taken  therefor,  in  an  action  by  plaintiff  against 
defendants,  based  upon  alleged  false  representations^  whereby  plaintiff 
was  induced  to  enter  into  the  contract,  held  that  plamtiff  might  prove 
that  the  defendants  falsely  represented  that  the  notes  were  to  be  held  as 
collateral  security— such  evidence  being  offered  to  establish  the  charge 
of  false  representations,  and  not  to  contradict  the  receipt.    Id, 

52.  :  RELEVANCY  OF.    Where  defendants,  in  order  to  induce  plaintiff 

to  enter  into  a  contract  of  agency  for  the  sale  of  certain  articles, 
agreed  to  furnish  the  articles  to  him  at  a  given  price,  such  agreement 
was  a  representation  that  they  could  be  furnished  at  that  price,  and  de- 
fendants subsequent  refusal  to  furnish  them  at  that  price  tended  to 
show  that  the  representation  was  false;  and  evidence  of  such  refusal 
was,  therefore,  admissible  in  an  action  against  defendants  based  upon 
false  representations  leading  to  the  contract    Id, 

53.  On  appeal:  insufficient  certificate  of  judge.  See  Practice  in 
Supreme  Court,  27. 

54.  Of  redundant  allegations.  A  plaintiff  U  never  required  to  prove 
more  of  the  allegations  of  his  petition  than  are  required  to  enable  him  to 
recover,  and,  where  allegations  which  might  have  been  material  become 
redundant  as  the  case  progresses,  they  need  not  be  proved.  Maichen  r. 
C/ay,  452. 

55.  Letters:  secondary:  error  cured.  Error  in  admitting  secondary 
evidence  of  the  contents  of  letters  is  cured  by  the  subsequent  introduction 
of  the  letters  themselves.    Byington  v.  Moore,  470. 

56.  Offered  after  submission  of  cause:  practice.  Where  a  cause 
was  submitted  as  a  finality  upon  all  points  but  one,  which  was  reserved 
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for  farther  evidence,  and  a  decree  was  entered  occordingly,  Jield  that 
upon  the  further  hearing  evidence  upon  a  point  already  submitted  was 
properly  excluded.    Id. 

57.  Witness  should  state  facts,  not  opinions.  The  opinions  of  a  wit- 
ness as  to  whether  or  not,  when  a  train  of  cars  was  in  motion,  a  person 
could  go  between  the  cars  and  uncouple  them,  and  at  the  same  time  see 
whether  a  frog  in  the  track  was  blocked,  must  have  been  a  conclusion 
drawn  from  a  complication  of  circumstances,  and  should  not  have  been 
admitted  in  evidence  in  this  case.  The  witness  should  have  been  asked 
for  the  facts.  It  was  for  the  jury  to  draw  their  own  conclusions  from 
them.    Coatcs  v,  B.,  C.  R,  <&  N.  IVy  Co.,  436. 

58.  Life  tables  to  establish  expectancy  of  person  killed  by  neq- 
LiGENCB.    See  Railroads,  23. 

59.  The  retubn  upon  a  writ  of  attachment  is  the  statutory  evi- 
dence OF  what  the  officer  did  under  it.    See  Attachment.  5. 

60.  Religious  belief  of  witness.  A  witness  cannot  be  required  to  tes- 
tify to  his  want  of  belief  in  any  religious  tenet,  nor  to  divulge  his  opin- 
ions upon  matters  of  religious  faith.  Searcy  v.  Miller,  hi  Iowa,  613,  fol- 
lowed.   Dedric  r.  Hopsotif  562. 

61.  The  word  "incompetent'':  meaning  and  use  of.  The  word 'incom- 
petent" is  used  to  express  the  thought  that  certain  evidence  rannot  law- 
fully be  received,  or  that  a  witness  cannot  lawfully  testify.  It  may  prop- 
erly be  used  to  express  the  idea  that  a  witness  cannot  be  required  to  testify 
to  certain  facts,  as,  for  example,  to  his  rehgious  belief;  and  in  this  case, 
where  a  witness  was  asked  so  to  testify,  the  proceeding  was  properly 
objected  to  as  "incompetent  under  the  law,"  and  the  objection  so  stated 
should  have  been  sustained.    Id, 

62.  Religious  belief  of  witness:  his  immunity  not  waived.  A  wit- 
ness does  not  waive  his  immunity  from  testifying  to  his  religious  tenets 
by  voluntarily  testifying  to  a  part  of  them;  and  in  this  case,  because 
defendant  voluntarily  testified  to  his  belief  in  the  existence  of  God,  he 
did  not  waive  his  right  to  refuse  to  testify  to  his  belief  as  to  a  conscious 
future  stjite.    Id, 

63.  Meaning  of  ecclesiastical  terms:  testimony  of  bishop.  The 
testimony  of  a  bishop  of  the  Protestant  Episcopal  church  is  competent 
to  define  the  meaniug  of  the  terms  "pariBh  and  * 'rector,"  as  used  m  said 
church.    Bird  v,  SL  Mark's  Church,  507. 

64.  Facts  or  opinions:  exclusion  of  must  be  justified  by  objec- 
tions stated.  The  testimony  of  the  bishop  of  the  Protestant  Episco- 
pal diocese  of  Iowa  as  to  the  organization  of  the  defendant  parish,  and 
its  admission  into  union  with  the  diocesan  convention,  was  not  the  ex- 
pression of  an  opinion,  but  the  statement  by  a  competent  witness  of  facts, 
which  were  relevant  and  material  to  the  issues  in  this  caae;  and,  though 
the  testimony  may  have  been  vulnerable  to  tho  objection  that  it  was  sec- 
ondary, it  was  error  to  exclude  it  on  the  ground — the  onljr  one  urged — 
that  it  was  ''incompetent,  immaterial,  and  the  statement  of  an  opinion.'* 
Id. 

65.  Negligence:  setting  out  fire  by  engine  is  prima  facie  evi- 
dence of.    See.  Railroads,  28. 

MAY  be  established  BY    CIRCUMSTANTIAL  EVIDENCE.     Sce 


Railroads,  29. 

67.  :  INFERENCE  OF  FROM  LIKE  CIRCUMSTANCES:  FACTS  NOT  WAR- 
RANTING.   See  Railroads,  30. 
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68. :  CONFLICT  or  testimony:  what  cohstitutes.    See  Railroads, 

31. 

69.  Of  LETT  of  tax  by  city  council.    See  Tax  Sale  and  Deed,  7,  S. 

70.  Secondary  sufficient  whbbe  fbimaby  is  not  demanded.  See 
Tax  Sale  and  Deed,  9. 

71.  Bank  checks:  pabol  to  expiain  words  of  limitation  Where 
checks  were  drawn  **to  be  imid  as  soon  as  we  settle  with  the  coanty/'  it 
was  competent,  for  the  interpretation  of  these  words,  to  show  by  parol 
that  it  was  understood  by  the  drawers,  drawee  and  payees  that  the  checks 
were  to  be  paid  out  of  a  particular  fund  due  the  drawers  from  the 
county,  and  which  the  drawers  had  previouBly  assigned  to  the  drawee  of 
the  checks  as  security  for  advances.  County  of  Des  Moines  v,  Ilinklef/, 
637. 

72.  Admission  of:  error  without  prejudice.  Error  in  admittinj?  evi- 
dence to  establish  a  fact  fully  established  by  other  evidence  can  work  no 
prejudice,  and  is  no  ground  for  reversal.     Wallace  r.  Wallace,  651. 

73.  :  THE  BEST  MUST  BE  PRODUCED.  The  facfc  that  plaintiflTs  hus- 
band had  a  written  lease  ibr  certain  land  is  best  proved  by  the  produc- 
tion of  the  lease  itself,  and  the  admission  of  oral  testimony  to  prove  that 
fact,  without  laying  a  foundation  therefor,  was  error.    Id, 

74.  Of  consideration:  materiality.  Where  defendant  claimed  to  be 
the  owner  of  property  which  formerly  belonged  to  plaintiff's  husbaod, 
evidence  of  consideration  passing  from  defendant  to  plaintiff  *s  husband 
was  material,  and  should  nave  been  admitted.    Id, 

75.  Cross-examination.  Where  plaintiff  testified  that  she  owned  certain 
land,  it  was  proper  on  cross-examination,  for  the  purpose  of  testing  the 
accuracy  and  truthfulness  of  her  statements,  to  require  her  to  state  how 
she  became  such  owner.    Id, 

76.  Possession  as  evidence  of  ownership.  One  who  has  possession  of 
personal  property  is  pt'ima  facte  the  owner  thereof,  and  he  who  seeks 
to  establish  ownership  in  another  has  the  burden  of  proof.    Jd, 

77.  Practice:  contradicting  one's  own  witnes?.  A  party  is  never  pre- 
cluded from  introducing  other  evidence  contradicting  the  statements  of 
his  own  witness.  And  so,  where  plaintiffs  introduced  defendant's  an- 
swer as  evidence  on  their  behalf,  they  were  not  bound  by  the  denials 
therein  contained,  but  could  show  by  other  evidence  that  the  things  de- 
nied were  true.    Iselin  v,  Griffith^  668. 

78.  Parol  to  show  a  bill  of  sale  to  be  in  fact  a  mortgage.  See 
Bill  of  Sale,  1. 

79.  Cross-examination  controlled  by  discretion  of  court.  See 
Practice,  26. 

80.  Agreed  statement  of  facts  taebs  the  place  of  deposttionb  or 

ORAL  testimony  REDUCED  TO  WHITIKO   IN    AN    EQUITY    CASE.     ScO 

Practice  in  Supreme  Court,  43. 

81.  As  TO  THE  burden  OF  PROOF  IN  VARIOUS  CASES.  See  Burden  of 
Proof. 

82.  By  DEPOSITIONS.    See  Depositions. 

83.  In  criminal  cases.    See  Criminal  Law,  3, 10-13,  22-26. 

84.  In  probate  of  wills.    See  Will,  4-9. 
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EXCEPTIONS. 

1.  Taken  too  late  to  be  considered.  Exceptions  to  a  decisioD  most  be 
taken  at  tbo  time  it  is  made,  ^Code,  §  2831,)  except  in  ibe  case  of  in- 
structions to  the  jury,  which  may  be  excepted  to  within  three  days  after 
the  verdict.  Code,  §  2789.  Exceptions  not  taken  in  time  will  not  be 
considered  on  appeal.    Nagel  v,  Guiitar,  510. 

See  Bill  of  Exceptions. 

EXECUTION. 

1.  Notice  to  snEiiiFF  op  ownebship:  statute  conbtbued.    Section 

8055  of  the  Code  applies  to  persons  other  than  the  execution  defendant, 
and  does  not  reanire  him  to  notify  the  sheriff  that  property  levied  upon 
belongs  to  him,  oeiore  he  can  mamtain  an  action  to  recover  the  property 
as  being  exempt  from  execution.    Parsons  v.  Thomas^  319. 

2.  Estoppel  of  claimant  kot  besisting  levy.    Where  one,  some  time 

prior  to  the  levy  of  an  execution,  disclaimed  any  interest  in  the  property 
levied  on,  and,  at  the  time  of  the  levy,  without  conRcntin^  thereto,  simply 
pointed  out  to  \he  officer  the  particular  property  for  which  he  was  look- 
ing, held  that  by  these  acts  he.  was  not  estopped  from  setting  up  as 
against  the  officer  his  title  to  the  property,  acquired  subsequent  to  his 
disclaimer.    Davidson  r.  Dtcf/er,  332. 

8.  Notice  op  claim  by  thibd  pabty:  indemnifying  bond.  Where  an 
officer  held  several  executions  in  i'avor  of  several  plaintiffs,  but  against 
-  the  same  defendant,  which  he  levied  upon  certain  property  as  the  prop- 
erty of  such  defendant,  but  the  plaintiff  herein  claimed  to  be  the  owner 
of  the  property,  and  gave  to  the  officer  the  notice  prescribed  by  section 
8055  ot  the  Code,  but  gave  only  one  notice,  which  was,  however,  made 
-  a{)plicable  to  all  the  executions;  and  the  execution  creditors  thereupon 
joined  in  one  indemnifying  bond;  (Code,  §  3056;)  held  that  the  one  no- 
tice and  the  one  indemnil'ying  bond  were  a  sufficient  compliance  with 
the  statute,  and  that  a  separate  notice  and  bond  for  each  execution  was 
not  necessary.    Baxter  r.  Bay,  386. 

4.  Action  on  indemnifying  bond:   estoppel:  joindeb  op  pabties 

AND  causes.  In  such  case,  the  execution  plaintiffs  who  executed  the 
indemnifying  bond,  and  who,  upon  the  security  thus  given,  procured  the 
property  of  the  claimant  to  be  sold,  were  estopped  Irom  insisting  that 
tho  notice  and  bond  were  not  a  compliance  with  the  statute;  and,  being 
all  bound  together,  they  could  not  claim  that  they  were  improperly 
joined  as  defendants  in  an  action  brought  upon  the  bond  by  the  claimant 
of  the  property,  nor  that  there  was  a  misjomder  of  causes.    Id. 

5.  Exemption  of  damages  fob  bight  of  way  oveb  homestead.  Money 

due  from  a  railroad  company,  or  from  the  sheriff,  after  it  has  been  paid 
to  him  by  the  company,  as  damages  assessed  by  a  sheriff 's  jury  for  nght 
of  way  over  a  homestead,  is  exempt  from  execution,  notwithstanding  the 
character  of  the  homestead  as  such  is  not  destroyed  by  the  easement. 
Kaiser  r.  Seaton,  463. 

6.  Levy:  notice  of  ownebshtp  by  thibd  pabty:  indemnifying  bond: 

beplevin  op  propebty :  duty  of  sheriff.  The  defendant,  as  shentf, 
levied  an  execution  upon  certain  cattle  as  the  property  of  O.  J.  M.,  the  ex- 
ecution defendant,  and4)laced  the  cattle  in  the  care  of  C.  A.  M.,  wife  of  0.  J. 
M.,  taking  her  receipt  therefor,  and  advertised  the  property  for  sale.  After- 
wards C.  A.  M.  notifled  the  sheriff  in  writing  that  she,  and  not  her  hus- 
band, was  the  owner  of  the  cattle,  whereupon  the  sheriff  demanded  and 
received  of  the  execution  plaintiff  an  indemnifying  bond.    After  this  C. 
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A.  M.  replevied  the  cattle  from  the  sheriff,  and  he  made  return  of  the 
execution,  showing  the  levy,  the  advertisement,  and  the  replevin  of  the 
cattle.  Ihe  replevin  suit  was  decided  adversely  to  C.  A.  M.,  on  tho 
ground  thnt  she  was  in  possession  of  the  property  when  the  suit  was  be- 
jfun,  but  the  ownership  of  the  property  was  not  adjudicated.  Held — 
First,  that  it  was  error  for  tho  sheriff  to  return  the  writ  until  after  the 
termination  of  the  replevin  suit;  Second,  that  the  execution,  though  so 
returned,  was  not  dead,  the  indorsement  made  thereon  not  being  properly 
a  return,  because  it  showed  that  the  property  levied  upon  had  not  been 
disposed  of.  Third,  that,  after  the  adjudication  of  the  replevin  suit,  it  was 
the  duty  of  tho  sheriff  to  withdraw  the  execution  from  the  clerk's  office, 
and  thereunder  to  take  the  property  from  C.  A.  M.  and  sell  it;  and  for  his 
failure  to  do  so,  or  to  otherwise  make  whole  the  execution  plaintiff,  he  was 
liable  to  the  latter  upon  his  official  bond.    Cox  r.  Currier,  551. 

7.  Life  of:  sale  afteii  seventy  days  on  levy  made  before.  Although 
it  is  provided  by  statute  (Code.  §  3037)  that  an  execution  shall  be  re- 
turned on  or  before  the  seventieth  day  after  its  delivery  to  the  officer, 
yet  where  u  levy  has  been  made  before  the  expiration  of  that  time,  a 
sale  after  tho  expiration  of  the  seventieth  day  is  vnlid;  and  in  such  case 
an  alias  is  not  necessaiy.  Bulier/ield  v,  Walsh,  21  Iowa,  97,  and  Stein 
V.  Chamhless,  18  Id.,  Aii,  followed.    Id. 

EXEMPTION. 

1.  Recovery  OF  exempt  property  levied  upon:  notice  to  sheriff. 

See  Execution,  1. 

2.  From  taxation:  right  of  lkgislaturb  to  take  away.    See  Taxa- 

tion, 1. 

3.  From  execution  :  of  compensation  for  right  of  way  oyeh  home- 

stead.   See  Execution,  5. 

FALSE  REPRESENTATION. 

1.  As  TO  another's  responsibility:  liability  of  maker  as  affected 

BY  HIS  knowledge.  In  an  action  for  damages  alleged  to  have  been 
sustained  by  reason  of  tho  defendant's  having  falsely  represented  tho 
financial  condition  of  another,  a  recovery  cannot  be  had,  unless  it  is 
shown,  not  only  that  the  representations  were  false,  but  that  the  defend- 
ant knew  them  to  be  false  at  the  time  they  were  made.  It  is  not  suffi- 
cient to  show  merely  that  defendant  did  not  know  them  to  be  true. 
Avery,  Spongier  d'  Co,  v.  Chapman,  144. 

2.  Action  based  upon:  evidence.    See  Evidence,  4^2. 

See  Fraud. 

FORECLOSURE. 

1.  Of  mortgage:  redemption  from   by  junior  lien-holder  not 

MADE  party:  terms  of.    See  Redemption,  1, 4, 5,  6,  8, 9. 

2.  Decree  fixing  priority  and  distribution  of  liens:  construc- 

tion OP.  In  tho  foreclosure  of  several  mortgages  on  three  parcels  of 
ground,  the  court  entered  a  decree  fixing  the  order  of  hensiand  distrib- 
uting them  to  the  several  parcels,  and  it  is  held  that  under  the  decree 
(see  opmion)  the  sheriff  was  authorized  to  sell  all  the  land,  and  the 
court  erred  in  setting  aside  the  sale  as  to  two  of  the  parcels,  upon  the 
petition  of  plaintiff  herein.    Kellogg  r.  QutchenSf  502. 
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FORMER  ADJUDICATION. 

1.  Special  vebdict:  avoided  by  new  trial.    Where  a  jury  made  a 

special  findingr  of  fact,  upon  which  the  defendant  moved  lor  judgment 
notwithstanding  the  general  verdict  for  plaintiff,  and  also  moved  for  a 
new  trial  subject  to  its  motion  ibr  judgment,  and  the  court  overruled  the 
motion  for  judgment,  but  granted  a  new  trial,  held  that  the  order  gave 
a  new  trial  to  both  parties  upon  all  the  issues,  and  that  the  special  finding 
of  the  jury  did  not  ac^udicate  the  fact  found  by  them  as  between  the 
parties.    HoUenbeck  v.  The  Citt/  of  Marshalltownf  21. 

2.  Upon  -whom  and  how  far  binding.    An  adjudication  binds  only  the 

parties  thereto,  and  binds  them  only  as  to  the  x)oint8  adjudicated  in 
which  they  are  interested;  and  when  one  is  made  a  party  to  a  cause  for 
one  purpose  only,  he  is  not  bound  by  the  adjudication  of  a  question  in- 
volved in  the  cause  as  between  other  parties  thereto,  and  in  which  he 
has  no  interest.    Goodnow  v,  Strtjker^  221. 

3.  Appearance  op  counsel  in  argument.    The  fact  that  a  party  inter- 

ested in  a  like  question  secures  a  hearing  of  his  counael  upon  the  argument 
of  a  cause  does  not  make  him  a  party  to  the  cause  so  as  to  make  the  adjud- 
ication thereof  binding  upon  him.    Id, 

4.  Facts  constituting.    Where  an  agent  for  the  sale  of  machinery  took 

from  the  purchaser  of  a  certain  machine  three  notes,  payable  to  his 
principals,  and,  under  a  mistaken  apprehension  of  his  duty  to  his  princi- 
pals, he  himself  ^aranteed  the  notes,  an  adjudication  in  his  favor,  in 
an  action  upon  his  g[uaranty  of  one  of  the  notes,  on  the  ground  that  his 
contract  with  his  principals  did  not  require  him  to  guarantee  the  notes, 
and  that  the  guaranty  was  made  by  mistake,  was  decisive  of  his  liability 
upon  all  the  notes,  as  between  the  same  parties;  and,  in  an  action  be- 
tween the  same  parties  upon  the  two  other  notes,  a  demurrer  to  an  an- 
swer setting  up  these  facts  should  have  been  overruled.  AuUman  v. 
Mount,  674. 

FRAUD. 

1.  Collusion  to  cover  title  to  personal  propebtt:  evidence.    See 

Fraudulent  Conveyance,  3-7. 

2.  Not  disregarded  for  sake  op  protecting  homestead.    Where  a 

wife  was  the  owner  of  land,  including  the  homestead,  and  entrusted  her 
whole  business  to  her  husband,  and  the  husband  made  arrangements  to 
secure  a  loan  from  plaintiff's  assignor,  to  be  secured  by  mortgage  on 
the  wife's  land,  promising  that  he  and  his  wife  would  execute  a  note  for 
the  loan,  and  a  mortgage  on  the  land,  including  the  homestead,  to  secure 
the  note,  and  the  papers  were  so  executed  by  the  husband  and  wife  as  to 
lead  plaintiff's  assignor  to  suppose  that  they  were  executed  in  accordance 
with  the  understanding,  and  were  sent  to  plaintiffs  assignor,  who  there- 
upon fox-warded  the  amount  of  the  loan  to  the  husband,  held  that  the 
wife  could  not  be  heard  to  assert  that  her  husband  had  no  authority  to 
sign  the  note,  and  that  neither  could  take  advantage  of  erasures  in  the 
mortgage,  so  made  as  not  to  be  easily  noticeable,  and  the  effect  of  which 
would  be  to  release  the  homestead  from  the  lien  of  the  mortgage.  Saic- 
yerv.  Pert'!/,  228. 

8.  In  obtaining  signature  to  note.    See  Promissory  Note,  4,  5. 

4.  Op  attorney  as  affecting  client.    See  Promissory  Note»  5. 

5.  Of  attorney:  liability  to  client.    See  Attorney  at  Law,  3-6w 

6.  By  undue  influence  upon  a  feeble  hind.    See  Contracts,  19. 
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7.  In  11ELEA8IKO  MORTGAGE  OF  RECORD  AFTER  ASSIGNMENT  TO  ANOTHER: 

EQUITIES  BETWEEN  NEGLIGENT  ASSIGNEE  AND  GOOD-FAITH  PUR- 
CHASER.   8ee  Mortfirage,  3. 

8.  In  PROCURING  conveyance:  facts  constituting:  conveyance  set 

ASIDE.  Where  an  agent,  by  coUiudon  with  a  third  persont  in  the  name 
of  such  person  writes  to  his  principal,  falsely  representing  that  there  is 
a  defect  in  his  title  to  land,  and  tne  principal  advises  with  the  agent 
about  it,  and,  acting  on  his  advice,  conveys  the  land  for  less  than  its 
value  to  such  third  person,  and  be  conveys  it  to  the  agent,  and  the  agent 
to  another,  the  tide  may  be  set  aside  for  fraud,  and  all  the  conveyances 
canceled,  subject  to  such  equitable  rights  as  may  appear  in  tlie  agent^s 
grantee.    Seymour  v,  Skea^  708. 

9.  Sale  of  land  by  agent:  concealment  of  adverse  interest: 

agent  cannot  profit  by:  estoppel.  Where  plaintiff's  father  was 
the  owner  of  certain  real  estate,  and  had  long  lived  apart  from  his  wife, 
(who  was  an  inmate  of  an  insane  asylum  in  a  distant  state,)  and  had 
married  another  woman,  by  whom  he  had  several  children,  and  from 
whom,  after  many  years  of  cohabitation,  ho  had  been  divorced;  and  de- 
fendant, knowing  the  facts  concerning  the  second  pretended  wife,  but 
knowing  nothing  of  the  existence  of  t£e  first  and  real  wife,  (who  was 
also  plaintiff's  mother,)  but  believing  her  to  be  dead,  was  induced  by 
plaintiff,  acting  as  his  father's  agent,  to  purchase  of  his  father  the  land 
in  question,  accepting  a  deed  therefor  in  which  plaintiff's  mother,  who 
was  still  living,  did  not  join: — held  that,  in  the  absence  of  evidence  to 
the  contrary,  the  law  will  presume  that  plaintiff  knew  that  his  mother 
was  living,  and  that  she  had  an  interest  in  the  land:  that  his  participa- 
tion in  the  sale  of  the  land  and  his  concealment  of  his  mother  s  interest 
was  a  fraud  upon  defendant,  and  that,  alter  the  death  of  his  father  and 
the  subsequent  death  of  his  mother,  he  could  not,  as  the  heir  of  his 
mother,  claim,  as  against  the  defendant,  an  interest  in  the  real  estate. 
WiUiamB  V.  Wells,  740. 

See  False  Representations. 

FRAUDULENT  CONVEYANCE. 

1.  Inadequacy  of  price  as  evidence.    A  slight  inadequacy  of  consider- 

ation given  for  land  is  not  sufficient  to  evince  a  nrauaulent  intent, 
Rusie  V.  Jameson,  52. 

2.  Evidence  not  estabushing.    The  evidence  in  this  case  considered 

and  held  insufficient  to  prove  that  a  conveyance  from  a  son-in-law  to 
his  father-in-law  was  fraudulent    Id, 

3.  Collusion  to  cover  title:  evidence.    Where  it  was  sought  to  show 

that  the  plaintiff's  title  to  the  goods  in  question  was  fraudulent,  and 
was  set  up  in  order  to  defeat  the  creditors  of  the  plaintiff^s  father,  who 
was  alleged  to  be  the  real  owner,  it  was  not  competent  to  show  that 
the  fatier  had  attempted  to  put  a  portion  of  his  goods  beyond  the  reach 
of  his  creditors  prior  to  the  time  when  plaintiff  claimed  to  have  acquired 
an  interest  in  the  goods.    Hardy  v,  Moore,  65. 

4.  : :  DECLARATIONS  OF  PARTY  IN  POSSESSION.    In  such  case, 

the  declarations  of  the  father,  who  was  in  possession  of  the  goods, 
though  made  in  the  absence  of  the  plaintiff,  were  material  to  show  in 
what  capacity  he  was  in  possession,  whether  in  his  own  hght  or  as  derk 
for  plaintiff.    Id, 

5.  • : .    In  such  case,  also,  indgmentB  against  the  father  were 

properly  admitted  in  evidence  (or  the  purpose  of  showing  that  he  was 
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in  debt,  there  beinpf  some  evidence  to  show  that  the  plaintiff  knew  of 
such  indebtedness,  at  ite  time  when  he  claimed  to  have  acquired  an 
interest  in  the  property.    Id. 

6.  :  EViDENCB  OP  iNDEPEin)BiNT  TRANSACTTON.  Where  two  trans- 
actions are  claimed  to  be  fraudulent,  only  one  of  which,  however,  is 
controverted,  it  must  be  shown  that  they  are  so  connected  as  to  evince 
a  common  purpose,  before  the  uncontroverted  transaction  can  be  admit- 
ted in  evidence  for  the  purpose  of  establishing  the  other  to  be  fraudu- 
lent. Much  less,  in  such  case,  can  an  uncontroverted  transaction, 
which  is  not  shown  to  be  fraudulent,  and  which  was  too  remote  in  time 
to  raise  any  i)resumption  of  its  being  connected  in  purpose  with  *the 
other,  be  admitted  in  evidence.    Id, 

7.  :  BURDEN  OF  PROOF!  INSTRUCTION.  In  an  action  to  recover  per- 
sonal property,  where  the  defense  was  that  plaintiffs  title  was  fraudu- 
lent, before  the  burden  of  proof  to  show  the  fraud  was  cask  upon  de- 
fendant, it  was  necessary  for  the  plaintiiF  to  show  title  in  himself,  and 
the  court  in  this  case  properly  so  instructed.    Id. 

8.  Evidence  to  establish.    A  conveyance  of  land,  executed  and  acknowl- 

edged in  due  form,  will  not  be  set  aside  for  fraud  without  a  decided 
]freponderance  of  the  evidence  establishing  the  fraud;  and  the  alleged 
fraud  in  this  case  is  not  so  established.    Palmer  v.  Palmer,  204. 

9.  Rescission:  effect  of.  Where  propertv is  transferred  with  a  fraudulent 

intent,  but  is  afterwards  transferred  back  again  before  the  intent  is  con- 
summated, no  rights  are  lost  or  acquired  by  the  transaction.  Davidson 
V.  Dwyer,  332. 

10.  From  mother  to  sons:  evidence  establishing.  The  evidence  in 
this  case  considered,  and  held  to  justify  the  trial  court  in  decreeinjj  that 
a  conveyance  of  land  by  a  mother  to  her  sons  should  be  set  aside  as 
being  in  fraud  of  her  creditors.    Johnston  Harvester  Co.  v.  Cihula,  697. 

GARNISHMENT. 

1.  Notice  to  oarnishbe  of  time  and  place  of  answerino.    Where  a 

commissioner  is  appointed  to  take  the  answer  of  a  garnishee,  and  the 
court  does  not  fix  the  time  and  place  when  and  where  his  answer  is  to  be 
taken,  the  commissioner  should  fix  such  time  and  place,  and  give  the 
garnishee  notice  thereof.    Thomas  v.  lioffman,  125. 

2.  :  judgment  without  notice  invalid.    In  such  case,  where 

the  garnishee  had  no  notice  of  the  time  and  place  when  and  where  his 
answer  was  to  be  taken,  and  the  commissioner  reported  that  he  had 
failed  to  appear  and  answer,  and  the  plaintiff  thereupon  moved  for 
judgment  against  him,  and  the  court  rendered  judgment  accordingly, 
held  that  such  judgment  was  invtrhd,  and  that  the  court  below  erred  in 
overruling  a  motion  to  vacate  the  judgment,  and  in  dissolving  an  in- 
junction issued  to  enjoin  the  collection  of  the  judgment  by  execution. 
Id. 

3.  Judgment  without  notice:  motion  to  vacate:  when  made.    A 

motion  to  vacate  a  judgment  rendered  against  a  garnishee  for  failure  to 
answer,  when  he  had  no  notice  of  the  time  and  place  when  and  where 
his  answer  was  to  be  taken,  might  be  made  after  the  term  at  which  tiie 
judgment  was  rendered.    Id. 

4.  Appearance  in  court:  corporation  aggregate.    The  provisions  of 

sections  2979,  2980  of  the  Code,  requiring  a  garnishee  to  appear  in  court 
and  answer  interrogatories,  cannot,  in  the  nature  of  things,  apply  to  a 
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corporation  BLggregaie;  and  it  is  competent  for  sucb  corporation  to  an- 
swer in  writinff  through  some  officer  or  afzrent  authorized  to  do  so,  and 
cognizant  of  the  facts.    Bailet^  r.  U.  P.  It'y  Co,,  354. 

5.  LlABIUTT  OP  OABNI8HEB  ON  ACCOUNT  FBBVIOUSLT  A88IONSD  BY  THE 

DEFENDANT.  A  garnishee  cannot  be  held  liable  on  an  account  owing  to 
the  principal  defendant,  when  the  accoont  was  assigned,  and  the  gar- 
nishee had  notice  of  the  assignment,  at  the  time  of  the  service  of  the 
garnishment.    Id, 

6.  Of  RAILROAD  company:  liabiijty  for  additional  sum  due  princi- 

pal DEBTOR  FOR  RIGHT  OF  WAY  ON  APPEAL  FROM  AWARD  OF  SnER- 

iff'b  jury.    See  Railroads,  26. 

7.  What  is  statutory  evidence  of.    See  Attachment,  5. 

8.  County  exempt  from:  waiver  of  exemption.    A  county  is  exeiui)t 

lAt)m  garnishment  process;  (Code,  g  2979;)  and  it  is  doubtful  whether  it 
waives  such  exemption  by  bringing  an  action  in  relation  to  the  garnish- 
ed fund,  and  making  the  garnishors  parties  thereto.  County  of  Des 
Moines  v,  HinkUij,  637. 

9.  Of  fund  in  custody  but  not  in  possession.    One  who  has  the  equit- 

able right  to  the  custody  of  a  fund,  but  not  the  actual  possession  there- 
of, may  bo  garnisheed  in  relation  thereto  for  the  debt  of  those  who  are 
the  equitable  owners  of  the  fund;  and  such  garnishment  will  create  a 
lien  upon  the  fond  senior  to  that  created  by  checks  subsequently  drawn 
thereon  by  the  equitable  owners.    Id, 

GOVERNMENT  LANDS. 

1.  Des  Moines  river  grant:  lands  above  the  raccoon  fork:  title 
by  PRE-EMPTroN.  Under  the  various  resolutions  aud  acts  of  congress, 
instructions  of  the  commissioner  of  the  general  land  oflBce,  and  judicial 
decisions,  referred  to  in  the  opinion,  the  lands  in  the  odd  numbered  sec- 
tions above  tbo  Raccoon  Fork  of  the  Des  Moines  river,  at  one  time  sup- 
posed to  be  included  in  the  Des  Moines  river  grant,  held  not  to  have 
been  subject  to  pre-emption  in  May,  1862.  and  that  the  title  of  plaintiffs 
to  the  lands  in  controversy,  being  based  upon  such  pre-emption,  could 
not  be  sustained.    Bullard  v,  Des  Moines  dt  Ft,  Dodge  i?V  Co.,  382. 

HIGHWAY. 

1.  Dedication:  facts  constituting.  Where  a  road  supervisor,  in  open- 
ing a  road,  at  the  request  of  a  land-owner  deflected  slightly  from  the 
line  of  the  road  as  established,  and  the  road  thus  laid  out  and  opened 
was  worked  and  traveled  for  fourteen  years,  held  that  there  was  a  dedi- 
cation on  the  part  of  the  land-owner,  and  that  the  public  acquired  a 
right  to  have  the  road  kept  free  from  obstructions  erected  therein  oy  him. 
Byan  V,  Kennedy t  37.       « 

HOMESTEAD. 

1.  MORTOAGB  OF  ENFORCED  AGAINST  HUSBAND  AND  WIFE  UNDER  PECU- 

LIAR STATE  OF  FACTS.    See  Fraud,  2. 

2.  Mortgage  OF,  WITH  OTHER  lands:  order  of  sale  on  foreclosure: 

STATUTE  CONSTRUED.  Where  real  estate,  including  the  homestead,  is 
mortgaged  to  A.,  and  afterwards  the  same  real  estate,  except  the  home- 
stead,  is  mortgaged  to  B.,  upon  the  foreclosure  of  the  first  mortgage,  D. 
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cannot  insist  that  the  homestead  be  first  sold  to  satisfy  A*8  claim,  bat 
the  mortgagor  may  insist  that  the  property,  other  tbnn  the  homestead, 
included  in  A's  mortgage  be  first  exhausted,  before  the  homestead  is 
exposed  to  sale  thereunder.  Code,  §  1993.  Dilger  v.  Palmer^  60  Iowa, 
117,  distinguished.    Equitable  I^fe  Ins,  Co,  v,  Gleason,  277. 

3.  Compensation  for  bight  op  way  over:  exemttion  op.    See  Execu- 

tion, 5. 

4.  Sale  op  on  execution,  without  platting,  void:    estoppel  op 

owNEns.  Where  on  officer  holds  on  execution  a^nst  a  homestead  and 
other  lands,  and  the  occupants  have  failed  to  select  and  plat  the  home- 
stead, it  is  the  duty  of  the  officer  to  select  and  plat  the  same,  as  pro- 
vided by  section  1998  of  the  Code,  and  to  ^xhaust  the  other  property 
liable  to  sale  before  offering  the  homestead;  and  a  failure  so  to  do  on 
his  part  will  render  the  sale  void.  In  such  case,  the  owners  are  not 
estopped  from  maintaining  an  action  to  set  aside  the  sale,  on  the  ground 
that  they  had  notice  of  the  sale,  and  raised  no  objection  thereto  at  the 
time.  As  the  execution  itself  gave  notice  to  the  officer  that  there  were 
other  lands  liable,  besides  the  homestead,  the  owner  had  a  right  to  rely 
upon  his  doing  his  duty  without  notice  or  request  from  them.  But  the 
rule  is  otherwise  where  the  officer  cannot  bo  charged  with  notice  of  other 
property,  unless  the  same  is  pointed  out  by  the  execution  defendants. 
See  Foley  r.  Cooper^  43  Iowa,  376.    Owens  v.  Hart,  620. 

5.  An  ordinary  judgment  creditor  has  no  right  to  redeeh  a  home- 

stead PROH  A  MORTGAGE'  PORECLOSURE  BALE.    See  Redemption,  7. 

HUSBAND  AND  WIPE. 

1.  Agency  op  wipe  when  abandoned.    Where  a  wife  was  abandoned  by 

her  husband,  with  five  small  children  to  support,  and  with  but  little 
money  and  means  of  subsistence  held,  (1)  that  she  had  authority  at  com- 
mon law  to  sell  a  cow  left  by  the  husband,  which  was  vicious,  and  of  no 
use  in  supporting  the  family,  for  the  purpose  of  procuring  family  sup- 
plies; (2)  that  the  title  to  the  cow  conveyed  by  sucn  sale  could  not  be  dis- 
puted by  an  attaching  creditor  of  the  husband,  even  though  the  husband 
intended  that  the  cow  should  be  given  to  such  creditor  to  pay  his  debt; 
(3)  that  the  wife  was  not  required  to  delay  the  sale  of  the  cow  until  her 
stock  of  money  and  provisions  was  exhausted ;  (4)  that  section  2207  of 
the  Code  was  not  designed  to  affect  the  wife's  agency  at  common  law. 
Rawson  &  Rice  v,  Spangler,  59. 

2.  Wipe  bound  by  acts  op  husband  as  her  agent.    See  Fraud,  2. 

3.  Agency  between:  degree  op  evidence  to  establish.    The  marital 

relation  alone  raises  no  presumption  of  agency  between  husband  and 
wife,  but  the  existence  ot  this  relation  may  aid  or  impair  the  signifi- 
cance of  other  evidence  tending  to  show  agency.  It  is  accordingly  held, 
in  this  case,  where  it  was  sought  to  establish  the  agency  of  the  husband 
as  against  the  wife  in  the  matter  of  shipping  household  goods  used  and 
enjoyed  by  them  jointly,  that  slight  evidince  of  the  wife's  authority  was 
sufficient.    Furman  v,  C,  R,  I.  d^  P.  R'y  Co,,  395. 

4.  :  PACTS  tending  to  establish.    Where  a  husband  bad  in  his 

possession  the  defendant's  .receipt  or  bill  of  lading  for  certain  household 
goods,  used  and  enjoyed  by  himself  and  wife  jointly,  and  exhibited  it  to 
defendant's  agents,  and  on  the  strength  thereof  gave  directions  for  the 
reshipment  of  the  goods,  held  that  these  facts,  unless  otherwise  ex- 
plained or  accounted  for  by  the  husband,  were  entitled  to  consideration 
as  tending  to  prove  the  husband's  authority  to  act  for  his  wife  in  the 
premises.    Id. 
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5.  :  NOTICE  TO  AOBirr  binds  principal.     Where  the  husband,  as 

a^nt  for  the  wife,  attended  alone  to  the  shipment  of  certain  household 
floods  owned  by  the  wife,  and  the  goods,  after  delivery  to  the  defendant 
for  shipment,  were  seized  upon  a  writ  of  attachment  ag^ainst  the  goods 
of  the  husband,  held  that  notice  of  the  seizure,  given  by  the  defendant 
to  the  husband,  was  notice  to  the  wife.    Id. 

6.  :  PRESUMPTION  PROM  CONDUCT.  Where  the  husband  alone  at- 
tended to  the  shipment  of  household  goods  belonging  to  the  wife,  and 
the  wife  was  not  present  and  took  no  part  in  the  transaction,  the  de- 
fendant, to  whom  the  goods  were  delivered  for  shipment,  was  warranted 
in  considering  the  husband  as  the  wife's  duly  authorized  agent,  unless 
notified  to  the  contrary.     Id, 

7.  Action  for  alimony  alone:  means  of  prosecution.     Where  the 

wife  is  separated  from  the  husband  on  account  of  conduct  on  his  part 
justifying  such  separation,  a  court  of  equity  will  entertain  an  action  by 
the  wife  against  the  husband  for  alimony,  though  no  divorce  or  other 
relief  is  sought;  {Graves  v.  Grapes^  36  Iowa,  310;)  and  in  such  case  the 
court  will  require  the  husband  to  furnish  the  wife  the  means  of  prose- 
cuting such  action.  This  decision  is  grounded  upon  well  settled  princi- 
ples of  equity  and  considerations  of  public  pobcy,  and  not  upon  any 
statutory  provision.    Finn  p.  Finn,  482. 

INDICTMENT. 

1.  For  perjury:  allegation  op  time:  materiality  of.    See  Criminal 

Law,  5. 

2.  For  robbery:  sufficiency  of.    See  Criminal  Law,  6. 

INJUNCTION. 

1.  To  RESTRAIN  WASTE:  EVIDENCE  OF  TITLE  AND  POSSESSION.   An  injunc- 

tion asked  by  plaintiffs  to  restrain  defendant  from  cutting  timber  from 
certain  land  was  properl}[  refused,  where  plaintiffs  failed  to  show  that 
the  title  of  the  land  was  in  them,  or  that  they  were  in  possession  there- 
of.    Wearin  r.  Munson,  4t>6. 

2.  To  RESTRAIN  THE  OBSTRUCTION  OF  A  PRIVATE  WAY.    See  Easement,  1. 

3.  Dissolution  on  motion:  when  not  granted.    Where  a  preliminary 

injunction  has  been  granted  upon  the  allegations  of  the  petition,  it  will 
not  be  dissolved  upon  the  filinflr  of  an  answer  which  sets  up  matter  in 
avoidance  of  the  petition,  but  the  cause  will  be  continued  to  the  hearing, 
to  the  end  that  the  evidence  of  both  parties  may  be  heard.  Huskins  r. 
McElroy,  508. 

4.  To  restrain  breach  of  contract:  facts  not  warranting.    Where 

defendant  sold  to  plaintiff  his  business  and  the  good  will  thereof,  and 
entered  into  a  bond  in  the^penalty  of  $100  not  to  engage  in  the  same 
business  at  the  same  place,  held  that  the  $100  was  in  the  nature  of  stip- 
ulated damages  for  the  bi-each  of  the  bond ;  that  defendant  incurred  the 
whole  penalty  by  a  single  breach ;  that  plaintiff  *s  remedy  was  exhausted 
npton  the  receiving  of  that  amount,  and  that  he  was  not  entitled  to  an 
injunction,  under  §  3386  of  the  Code,  to  restrain  a  continuation  of  the 
breach  of  the  contract,  notwithstanding  defendant  was  insolvent,  so 
that  the  penalty  of  the  bond  could  not  be  made  of  him.  Stafford  r. 
Shortreed,  524. 

b.  To  restrain  nuisance:  joinder  of  plaintiffs:  jurisdiction:  ex- 
tent OF  RELIEF.    See  Nuisance,  3,  4-6. 
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6.  Damages  on  bond:  attorney's  fees  to  defendant.  Itmaybere- 
garded  as  the  settled  nile  of  this  state  that  an  attorney's  fee  is  allow- 
able to  the  defendant  where  an  injunction  is  dissolved  upon  motion,  or 
where  it  is  dissolved  upon  the  final  hearinjf,  when  the  injunction  is  the 
only  relief  sought;  but»  where  a  motion  is  made  to  dissolve  an  injunc- 
tion as  a  whole,  and  not  merely  for  a  modification  of  it,  where  a  modifi- 
cation is  all  that  the  defendant  is  entitled  to,  and  all  that  he  secures,  he 
cannot,  in  an  action  on  the  injunction  bond,  recover  all  the  fees  paid  his 
attorney  for  services  in  relation  to  such  motion.  Whether  a  part  of 
such  fees  could  be  recovered  ia  a  question  not  arisin^f  in  this  case.  Fovd 
V.  Loomis,  586. 

7. :  FACTS  NOT  WARRANTING.  Where  the  in.|unction  defendant,  an- 
ticipating an  injunction,  made  extraordinary  efiorts  and  accomplished 
the  object  sought  to  be  enjoined  before  the  writ  was  served,  he  cannot 
claim  that  he  was  delayed  by  the  injunction,  and  recover  damages  for 
such  delay.    Id, 

INSANE. 

1.  Action  against  county  of  settlement  for  expense  incurred: 
JURISDICTION.  Where  a  county  which  is  sought  to  be  charged  with  the 
expenses  of  an  insane  person  denies  the  settlement  of  such  i)erson,  and 
gives  notice  of  such  denial,  the  circuit  court  has  exclusive  jurisdiction 
to  try  the  issues,  but  where  no  notice  of  such  denial  is  given,  the  action 
to  recover  for  such  expenses  may  be  maintained  in  the  district  court. 
Winneshiek  County  r.  Allamakee  County ^  558. 

INSANITY.  • 

1.  Burden  to  prove  on  defendant  in  criminal  case.    See  Criminal 

Law,  21. 

2.  As  A  defense  in  murder  case:  epilepsy  as  evidence  of.    See  Cirm- 

inal  Law,  30. 

INSTRUCTIONS. 

1.  Error  without  prejudice.    The  fact  that  an  erroneous  instruction 

was  given  on  the  trial  is  no  ground  for  reversal,  where  it  appears  from 
the  whole  case  that  appellant  could  not  have  been  prq'udic^  thereby. 
Avery t  Spangler  d^  Co.  v.  Chapman,  144. 

2.  Correct  in  law  but  wrong  in  application.    An  instruction  which 

properly  states  the  law,  but  which  plaintiff  claims  was  not  applicable 
to  the  theory  of  his  case,  could  work  no  prejudice  to  him,  and  is  no 
ground  of  reversal  on  his  appeal.  Kitteringham  v.  Sioux  City  d;  Pa- 
cific R'y  Co,,  285. 

3.  In  action  for  personal  injury.    See  Railroads,  14. 

4.  Repetition  not  required.    It  is  not  error  to  refuse  to  give  instructions 

asked  which  are  fully  covered  by  other  instructions  given  by  the  court 
on  its  own  motion.    Parsons  v.  Thomas,  319;  Votaw  v,  Diehl,  676. 

5.  Refusal  to  grant:  no  prejudice.    There  is  no  error  in  refusing  in- 

structions asked,  when,  in  view  of  the  instructions  given,  they  are  not 
necessary  to  guide  the  jury  in  the  proper  determination  of  the  case. 
State  V.  Castello.  404. 
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G.  Must  beoasd  the  evidencb.  An  instruction  which  takes  for  granted 
a  state  of  facts  not  supported  by  the  evidence  is  erroneous.  Dimmick  v. 
Council  Bluffs  d:  St,  Louis  RUj  Co.,  409. 

7.  Assumption  op  concession  not  made.    Where  the  negligence  com- 

plained of  was  the  dangerous  condition  of  a  frog,  and  defendant  averred 
in  its  answer  that  the  deceased  **could  well  have  known  ol*  its  location 
and  construction,  and  the  dan^rs  thereof,  if  any  such  dangers  existed 
in  fact/*  this  was  not  a  confession  and  avoidance  of  the  dangerous  con- 
dition of  the  frog,  and  an  instruction  based  upon  the  theory  that  it  was 
erroneous.    Coates  r.  /?.,  C.  i?.  d:  N,  R'tf  Co.,  486. 

8.  Must  pertain  to  the  issues  and  be  founded  upon  the  evidence. 

An  instruction  which  presents  issues  not  made  by  the  pleadings,  or 
which  calls  for  a  finding  of  facts  of  which  there  is  no  evidence,  is  erron- 
eous.    Troughear  f .  Lower  Vein  Coal  Co.^  676. 

0.  In  cases  of  murdeii.    See  Criminal  Law,  31. 

10.  Ebror  in  cured  bt  verdict.    See  Criminal  Law,  17. 

INSURANCE. 

1.  Provision  restricting  sale  strictly  construed  against  insurer. 

A  provision  in  a  policy  of  insurance,  which  imposes  a  restriction  upon 
the  right  of  disposing  of  the  insured  property,  should  be  strictly  con- 
strued against  the  insurer;  and,  to  constitute  a  sale  within  the  meaning 
of  such  a  provision,  the  right  to  the  property  sold,  and  to  the  possession 
thereof,  must  pass  from  the  vendor  to  the  vendee.  And  where  the  in- 
sured entered  into  a  contract  to  convey  the  property  at  a  future  day 
upon  payment  of  the  purchase  money,  but  before  the  contract  was  con- 
summated and  possession  given  the  property  was  destroyed  by  fire,  held 
that  the  insured  had  not  parted  with  his  insurable  interest,  and  that  he 
could  recover  on  the  policy,  notwithstanding  a  provision  therein  that 
the  policy  should  be  void  in  case  of  a  sale  made  without  the  consent  of 
the  company.    Kempton  v.  State  Ins,  Co,,  83. 

2.  Condition  in  policy  enforced.    Where  a  policy  of  insurance  con- 

tained the  following  condition:  "The  commencement  of  foreclosure  or 
other  proceedings  upon  any  mortgage  •  »  •  »  shall 
immediately  render  this  policy  null  and  void,"  and,  subsequently  to  the 
execution  of  the  policy,  foreclosure  proceedings  were  commenced  upon 
a  mortgage  covering  the  property  insured,  under  which  the  property 
was  sold  prior  to  its  destruction  by  fire,  Jield  that  no  recovery  could  be 
had  upon  the  policy.    Meadows  r.  Hawkey e  Ins,  Co.,  387. 

3.  Forfeiture  op  policy  by  non-payment  of  premium:  pacts  not 

constituting.  Where  defendant  issued  and  sent  by  mail  to  the  plaintiff 
a  policy  of  insurance  on  his  drug-store,  and  with  it  sent  a  letter  stating 
that  its  agent,  M.,  would  call  upon  plaintiff  in  a  few  days  and  settle  for 
the  policy,  and,  when  M.  called  at  plaintiff's  place  of*  business  to  make 
settlement  and  collect  the  premium,  plaintiff  was  not  at  home,  and  M. 
requested  plaintiff's  son  to  tell  plaintiff  to  forward  the  premium  to  the 
company,  and  it  would  be  nil  right,  held  that  plaintiff  had  a  reasonable 
time,  aft-er  being  notified  by  his  son,  within  which  to  forward  the  pre- 
mium; that  such  reasonable  time  was  determined  by  all  the  circum- 
stances in  the  case,  including  the  Ibrmer  dealings  between  the  parties 
in  respect  to  like  business;  that  the  defendant  had  no  right  to  cancel 
the  policy  for  the  non-payment  of  premium  before  the  expiration  of 
such  reasonable  time;  and  that,  a  loss  having  occurred  within  that  time, 
after  notice  to  plaintiff  that  the  policy  had  been  canceled,  and  before 
the  premium  nad  been  tendered,  defendant  could  not  avoid  liability 
upon  the  policy  on  the  ground  that  it  had  been  canceled  for  the  non- 
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payment  of  the  t)reimam,  notwithstanding  a  clnnse  in  tho  policy  that 
it  should  be  void  if  the  premium  should  be  unpaid.  Carson  r.  German 
Ins.  Co,.  433. 

4.  Waiver  op  pboofs  op  loss.  Where  a  policy  of  insurance  required 
that  proofs  of  loss  should  be  furnished  to  the  company  within  thirty 
days  after  it  occurred,  but  within  that  time  the  company  informed  the 
insured  that  the  policy  had  been  canceled  prior  to  the  loss,  and  that  it 
would  pay  nothing  thereon,  held  that  this  was  eauivalent  to  saying  to 
the  insured  that  he  need  furnish  no  proofs,  as  the  loss  would  not  be  paid 
if  he  did;  and  to  an  action  on  the  policy  the  failure  of  the  insured  to 
furnish  proofs  of  loss  within  the  thirty  days  was  no  valid  defense.    Id, 

INTEREST. 

1.  On  verdict  proh  date  of  rendition  to  date  of  judgment.  See 
Verdict,  6. 

INTOXICATING  LIQUORS. 

1.  Town  ordinances  concerning.    See  Criminal  Law,  1,  2;  Cities  and 

Towns,  4. 

2.  Unlawful  bale  of  to  husband:   action  by  wife  for  damages: 

pleading:  evidence.  In  an  action  by  a  woman  for  damages  occasioned 
by  the  unlawful  sale  of  intoxicating  liquors  to  her  husband,  where  tho 
owner  of  the  saloon  buildincr  was  not  made  a  party,  and  it  was  not 
sought  to  create  a  lien  upon  tne  building  for  the  damages,  a  description 
of  the  saloon  property  in  the  petition  was  mere  surplusage,  and  plain- 
tiff was  not  limited  to  the  proof  of  damages  occasioned  by  sales  made 
in  the  building  so  described.    Gustafson  v.  Wind,  281. 

3.  :   :   evidence.    In  consideration  of  the  defense  made  in 

this  case,  evidence  of  sales  made  more  than  two  years  prior  to  the  begin- 
ning of  the  action  was  properly  admitted  as  rebutting  testimony.   Id. 

4.  Unlawful  sale  of:  lien  upon  building  as  affected  by  owner's 

knowledge.  In  order  to  tho  establishment  of  a  lien  upon  tho  building 
in  which  intoxicating  liquors  are  unlawfully  sold,  under  §  1558  of  the 
Code,  the  consent  of  the  owner  to  the  unlawful  sales  need  not  be  shown 
by  any  positive  and  aflBrmative  act,  but  may  be  inferred  from  circum- 
stances, and  from  knowledge  of  the  illegal  sales  under  such  conditions 
as  properly  to  call  forth  a  protest,  and  a  failure  to  make  any  objection. 
See  Putney  v.  O'Brien,  53  Iowa,  117.    Loan  v.  Etzel,  429. 

.lUDGE. 

1.  Absence  of  during  argument  to  jury.    See  Practice,  14. 

2.  Gratuitous  remarks  op  in  criminal  case:   effect  op  consid- 

ered.   See  Criminal  Law,  29. 

JUDGMENT  AND   DECREE. 

1.  Judgment  against  garnishee  for  failing  to  answer,  when  he 

HAS  KO  notice  OF  THE  TIME  AND  PLACE  OF  ANSWERING,  IS  INVALID, 
AND  MAT  BE  SET  ASIDE  ON  MOTION  MADE  AT  A  SUBSEQUENT  TERM. 

See  Garnishment,  2,  3. 

2.  Offer  to  confess:  effect  on  costs.    See  Costa,  1. 

3.  Vacation  op:  petition  or  motion  for:  Practice.  See  New  Trial,  3. 
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4.  Vacating  joint  judgment:  practice.    Where  a  judgment  was  ren- 

dered in  favor  of  two  defendants  jointly,  and  upon  the  application  of  one 
of  the  defendants  it  appeared  that  it  onght  to  be  set  aside  forfraud  or  un- 
avoidable casualty,  held  that  it  should  be  set  aside  as  to  both  defendants, 
and  not  only  as  to  the  one  making  the  application.  Town  of  Storm 
Lake  v.  Iowa  Falls  db  S.  C.  R'y  Co.,  218. 

5.  Judgment  op  district  court  :  presumption  in  favor  of.    Where  an 

action  was  founded  upon  a  guardian *s  bond,  and  also  u[)on  a  promissory 
note,  and  a  judgment  was  rendered  against  defendant  in  the  cause,  but 
it  does  not  appear  whether  upon  the  bond  or  upon  the  note,  and  it  might 
have  been  upon  the  note,  this  court  will  not  reverse  the  judgment  on  the 
ground  that  the  court  below  had  no  jurisdiction  of  the  action  upon  the 
guardian *s  bond,  because  the  guardian *8  accounts  had  not  been  settled 
in  the  circuit  court.    Morris  r.  Steele,  228. 

6.  Judgment:  parties  jointly  bound:  several  judgments  bet  aside. 

Where  the  evidence  showed  the  defendants  jointly  liable  for  a  certain 
sum,  separate  judgments  a^inst  the  several  defendants  for  sums  aggre- 
gating more  than  their  jomt  liability  were  unauthorized  and  are  set 
aside.    McArthur  v.  Linderman,  807. 

7.  Judgment:  on  petition  piled  too  late:  not  void.    Where  a  peti- 

tion is  filed  on  a  day  later  than  that  named  in  the  original  notice,  it  is 
£  roper  for  the  court  to  discontinue  the  cause;  and  it  is  error  to  refuse  to 
ismiss  such  petition;  but  a  judgment  recovered  upon  a  petition  filed 
too  late  is  not  void,  and  cannot  be  collaterally  impeached.  The  iixega- 
larity  must  be  corrected  by  appeal,  or  in  some  other  direct  method  known 
to  the  law.    Hildreth  v,  Hamejf,  420. 

8.  Decree  fixing  priority  and  distribution  of  liens:  construction 

of.    See  Foreclosure,  2. 

9.  Against  decedent:  collection  of.    See  Estates  of  Decedents,  3. 

Judgment  by  default:  action  to  set  aside:  "unavoidable  cas- 
ualty OR  misfortune":  pacts  not  constituting.  Where  an  origi- 
nal notice  of  an  action  is  dul  v  served  upon  a  defendant,  a  married  wo- 
man, she  must  be  presumed,  in  the  absence  of  evidence  of  mental 
incapacity,  to  understand  the  object  and  purport  of  the  notice,  and  how 
her  rights  are  affected  therebv;  and  where,  as  in  this  case,  she  gave  the 
copy  of  the  notice  to  her  husband,  claiming  that  she  did  so  upon  the 
supposition  that  it  did  not  relate  to  her  individual  rights,  and  the  hus- 
band neglected  to  defend,  and  thus  judgment  by  default  was  rendered 
against  her,  held  that  she  could  not  have  the  judgment  set  aside  on  the 
ground  of  unavoidable  casualty  or  misfortune,  under  sections  3154,  3157, 
3158  of  the  Code.    Teabout  v.  Roper,  603. 

10.  Judgment  on  appeal  from  justice,  taken  too  late.  See  Appeal,  6. 

JUDICIAL  SALE. 

1.  Of  homestead,  wiTnour  platting,  void.    See  Homestead,  4. 

2.  Redemption  from.    See  Redemption. 

JURISDICTION. 
1.  The  district  court  has  no  jurisdiction  to  entertain,  on  change 

OF  VENUE  FROM  THE    CIRCUIT    COURT,    A    CIVIL    CAUSE    APPEALED 

FROM  A  justice's  COURT.    See  Venue,  1. 
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2.  Op  corporation  by  seryicb  op  original  notice  upon  agent.  See 
Original  Notice,  2, 4. 

8.  On  service  by  publication.    See  Original  Notice,  3. 

4.  Op  sheripp's  jury  to  condemn  right  op  way  por  railroad.    See 

Railroads,  21. 

5.  Op  cause  presented  without  action  utpon  an  agreed  statement  op 

PACTS.  The  courts  of  this  state  have  no  jurisdiction  to  entertain  a  cause 
presented  without  action  upon  an  agreed  statement  of  facts,  unless  it  is 
shown  by  affidavit  that  the  controversy  is  real,  and  that  the  proceeding 
is  in  good  faith  to  determine  the  rights  of  the  parties  thereto.  Code,  § 
§  3408, 3409.    Keeline  v.  City  of  Council  Bluffs,  460. 

6.  Op  supreme  court  in  cases  involving  less  than  $100.    See  Appeal, 

1.5.7. 

7.  Op  courts  op  eqotty  to  enjoin  nuisance:  not  taken  away  by 

CODE.    See  Nuisance,  4. 

8.  Op  district  and  circuit  courts  op  actions  to  recover  op  county 

OP  settlement  pobT  expense  incurred  por  insane  person.  See 
Insane,  1. 

9.  Op  lower  court  not  lost  by  taking  op  appeal.    See  Appeal,  11. 

JURY. 

1.  Challenge  to  jurors:  residents  op  dependant  city.    Where  a 

city  is  defendant  in  an  action  for  damai^es,  it  has  no  right  to  challenge 
a  juror  on  the  ground  that  he  is  a  resident  of  the  city,  but  not  a  tax- 
payer.   Hollenheck  v.  The  City  of  Marahalltown^  21. 

2.  For  condemnation  op  right  op  way:  jurisdiction  op.    See  Rail- 

roads,  21. 

3.  Challenge  to  jurors  in  criminal  caj9e.    See  Criminal  Law,  27,  28. 

LAND. 

I.  Title  by  pre-emption:  des  moines  river  grant.  See  Govern- 
ment Lands.  1. 

LAW  AND  FACT. 

1.  Practice:  interpretation  op  letters  in  evidence.  Where  letters 
which  had  passed  between  the  parties  were  in  evidence,  and  were  in 
plain  language,  requiring  no  interpretation,  and  the  jury  had  all  the  col- 
lateral facts,  the  determination  of  their  meaning  and  import  was  prop- 
erly left  to  the  jury.    Avery,  Spangler  dt  Co.  v.  Chapman,  144. 

LESSOR  AND  LESSEE. 

1.  Acceptance  op  rent  prom  assignee  op  lessee:  lessee  not  dis- 

charged. Where  there  is  an  express  covenant  to  pay  rent  for  a  term 
of  years,  the  mere  acceptance  of  rent  by  the  lessor  from  the  assignee  of 
the  lessee  does  not  discharge  the  lessee.    Harris  v.  Heackman,  411. 

2.  Destruction  op  property  by  pirb:  lessee  not  discharged.  Where 

the  lessee  of  ground  owned  a  wooden  building  thereon,  which  wab  de- 
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8troyed  by  fire  during  the  term,  and  at  the  date  of  the  lease  the  city  had 
passed  a  fire  h'mit  ordinance,  by  which  the  lessee  was  prohibited  from 
erecting  another  wooden  buildinfi:  on  the  ground,  held  that  be  was  not 
thereby  discharged  from  his  liability  to  pay  rent  to  the  end  of  the  term. 
Id, 

LIEN. 

1.  Phioritt  op:  as  between  scnooL  fund  mortgage  and  subsequent 

TAXES.    See  School  Fund,  1. 

2.  Priority  and  distribution  of  upon  mortgage  foreclosure.    See 

Foreclosure,  2. 

MANDAMUf^. 

1.  To  REINSTATE  ONE  EXPELLED  FROM  A  CHURCH.  Mandamus  will  not  lie 
to  compel  a  religious  corporation  to  reinstate  a  member  of  the  church 
who  has  been  expelled  therefrom,  in  a  case  where  the  expulsion  was  not 
a  corporate  act,  and  did  not  affect  any  property  interest  or  other  valua- 
ble civil  right  of  the  expelled  member.  Saie  r.  The  First  Regular  Bap- 
tist Church  of  Mason  Cittf,  26. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANICS'  LIEN. 

1.  Time  op  fhano:  work  on  railroad  under  sub-contractor.    Where 

work  was  done  upon  a  railroad  under  a  sub -con  tractor  in  July  and  Aug- 
ust, 1881,  and  the  notice  required  by  Code,  §  2131,  of  the  filing  of  the 
claim  for  the  lien  was  given  October  31, 1881.  and,  prior  to  the  giving  of 
the  notice,  the  sub-contractor  had  been  paid  in  full,  in  accordance  with 
the  contract  for  the  work,  alter  its  completion,  held  that  the  lien  could 
not  be  enforced  against  the  railroad.  Nash  dt  Phelps  v,  C,  M,  <0 
St.  P.  R'y  Co.,  49. 

2.  Petition  for  foreclosure  of:  pleading.    See  Pleading,  4. 

3.  Foreclosure  op:  appeal  to  supreme  court:  amount  of  super- 

sedeas bond.    See  Appeal,  8. 

4.  Of  sub-contractor:  avoidance  of  by  payment  to  principal  con-  ' 

tractor.  Where  a  sub-contractor  furnishes  to  the  principal  contractor 
materials  for  a  house,  and  duly  files  his  claim  for  a  mechanics^  lien,  and 
gives  notice  thereof  to  the  owner  within  thirty  days  after  the  last  of  the 
materials  are  furnished,  but,  at  the  time  of  the  service  of  the  notice,  the 
owner  has  paid  the  principal  contractor  in  full,  pursuant  to  the  terms  of 
his  contract,  the  lien  will  be  enforced,  provided  the  owner  had  actual 
notice  of  the  facts  out  of  which  grew  the  sub-contractor's  claim.  In  the 
absence  of  any  such  notice,  payment  in  good  faith  to  the  principal  con- 
tractor, pursuant  to  the  terms  of  the  contract,  will  defeat  the  lien.  See 
Stewart  v.  Wright,  52  Iowa,  3:^5,  and  WitUer  v,  Hudson,  54  Id.,  336. 
Andrews  dt  Smith  v,  Burdick  (£•  Goble,  714. 

6.  :  payment  to  contractor  where  work  is  deferred.  Where 

a  contractor  agrees  to  finish  a  house  by  a  stated  time,  at  which  he  is  to 
receive  his  final  payment,  and  the  work  is  not  then  finished,  but,  with 
the  consent  of  the  owner,  it  is  finished  at  a  later  day,  the  last  payment 
is  not  due  until  the  work  is  actually  finished;  and,  in  the  absence  of  any 
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other  contract,  compensation  for  extra  work  is  not  due  till  the  work  is 
finished;  and  it  would  seem  that  payment  in  such  a  case,  before  the  ac- 
tual completion  of  the  work,  would  not  be  good  as  against  a  sub-con- 
tractor otherwise  entitled  to  a  lien.    Id. 

now   AFFECTED    BY   ALTEBATION    OF   PRINCIPAL   CONTRACT. 


AVhere  a  builders*  contract  is  changed  in  a  material  point,  without  au- 
thority, after  its  execution,  but  a  sub-contractor  is  not  prejudiced  in  any 
way  by  such  alteration,  his  right  to  a  mechanics'  lien  will  not  be  en- 
larged on  account  thereof.    Id, 

MERGER. 

1.  Certificate  of  purchase  not  merged  in  void  tax  deed.    See 

Tax  Sale  and  Deed,  5. 

2.  Of  MORTGAGE  IN  legal  title:  facts  not  constituting.    See  Mort- 

gage, 7. 

MINING  COMPANY. 

1.  Not  liable  for  injury  to  employe  through  negligence  of  co- 
employe.    See  Negligence,  7. 

MISTAKE. 

1.  In  description  in  mortgage:  subsequent  mortgagee  with  notice: 
priority  of  lien.    See  Mortgage,  5, 6. 

MORTGAGE. 

1.  Obtained  by  duress:  innocent  holder.    See  Contract,  1,  2. 

2.  Obtained  by  undue  influence  upon  a  feeble  mind,  set  aside. 

See  Contract,  19. 

3.  Assignment  of  not  recorded  :  fraudulent  release  of  by  mort- 

gagee:   EQUITIES  AS   between  ASSIGNEE  AND  PURCHASER   OF   THE 

mortgaged  PREMISES.  In  1868,  G.  \V.  K.  executed  a  mortgage  to 
J.  K.,  who  in  the  same  year  sold  and  assigned  it  to  plaintiff,  but  pmint- 
iff  never  had  the  assignment  recorded,  in  1880,  G.  W.  K.  traded  tho 
mortgaged  premises  to  defendants  for  another  tract  of  land,  and  con- 
veyances were  made  accordingly.  Defendants  at  the  time  knew  of  tlie 
mortgage  made  by  G.  W.  K.,  but  did  not  know  that  it  had  been  assigned 
by  J.  KT  to  any  one;  and,  to  secure  them  against  said  mortgage,  G.  W. 
K.  executed  to  them  a  mortgage  on  the  laud  conveyed  to  bim  in  the 
exchange.  Afterwards  J.  K.,  in  fraud  of  his  assignee, released  of  record 
the  mortgage  made  to  him,  in  consideration  of  which  the  defendants, 
still  ignorant  of  the  assignment  made  by  J.  K.,  and  innocent  of  the 
fraud  practiced  by  him,  released  of  record  the  mortgage  made  by  G. 
W.  K.  to  them.  Held  that  plaintiff,  having,  by  her  negligence  in  not 
having  her  assignment  recorded,  left  Iho  way  open  for  the  fraud  of  her 
assignor,  whereby  the  defendants,  acting  in  good  faith,  had  been  led  to 
a  satisfaction  of  their  mortgage,  could  not  have  her  mortgage  reinstated 
and  foreclosed  as  against  the  defendants.    Daws  r.  Craig,  515. 

4.  Omission  to  state  amount  of  note  secured  thereby:   effect 

OF  notice.  All  written  instruments  referred  to  in  deeds  and  contracts, 
with  suflBcient  explicitness  to  identify  them,  are  to  be  regarded  as  so  far 
constituting  a  part  of  such  deeds  and  contracts  as  to  be  read  with  them, 
in  order  to  determine  their  terms  and  conditions.    Accordingly,  where 
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a  mortffa^  failed  to  recite  the  amoont  of  (he  note  secured  thereby,  but 
referred  to  the  note  by  its  date,  the  names  of  the  maker  and  payee,  the 
date  of  its  maturity,  the  rate  of  interest  provided  fbr  and  the  time  it 
became  payable,  held  that  this  was  sufficient  to  identify  the  note,  and 
that  the  recording  of  the  mortgage  gave  notice  to  a  subsequent  mort- 
gagee of  the  existence  of  the  lien  and  the  amount  thereof.  See  authori- 
ties collated  by  Beck,  J.    Fetes  v,  O'LaugMin,  532. 

5.  Mistake  in  description:   kecord  notice  to  subsequent  itobt- 

GAGEE.  Where  the  property  intended  to  be  mortgaged  was  in  "ZoUar's 
addition/*  but  by  mistake  it  was  described  as  being  in  **ZaIauf  *s  addi- 
tion'*— there  being  additions  of  both  names  to  the  city  in  Question — and 
the  index  in  the  recorder's  office  showed  the  mortgaged  property  as 
being  in  Zulauf  *s  addition,  but  referred  to  the  complete  record  for  a 
fuller  description,  held  that  a  subsequent  mortgagee  was  bound  only  by 
what  appeared  upon  the  index,  and  that  he  was  not  charged  with  con- 
structive notice  that  the  property  was  in  fact  in  **2joUar  s  addition,** 
though  he  might  have  suspected  as  much,  had  he  examined  the  complete 
recora.    Peters  r.  Uam,  656. 

6.   :    SUBSEQUENT  MORTGAGEE    WITH    ACTUAL    NOTICE:     PRIORITY 

OF  LIEN.  Where  one,  intending  to  mortgage  to  plaintiff  certain  prop- 
erty, by  mistake  erroneously  described  the  property,  but  the  mortgage 
was  recorded  as  made,  and  afterwards,  upon  cliscovering  the  mistake, 
he  made  another  mortgage  to  plaintiff  to  secure  the  same  indebtedness, 
correctly  describing  the  property,  and  on  the  date  of  the  last  mortgage 
he  also  made  a  mortgage  to  defendants  upon  the  same  property,  defend- 
ants having  actual  notice  at  the  time  of  plaintiff's  prior  mortgage  and 
the  mistairo  therein,  held  that,  as  against  defendants,  the  lien  of  ploin- 
titTs  corrected  mortgage  related  back  to  the  date  of  his  (irst  mortgage, 
and  was  superior  to  the  lien  of  defendants'  mortgage,  notwithstanding 
defendants  mortgage  was  filed  for  record  before  plaintiff^s  corrected 
mortgage.  Day  r.  Griffith,  15  Iowa,  104,  and  Cow  r.  Chase,  54  Id., 
258,  distinguished.    Id. 

7.  Payment  or  purchase  of:  merger:  redemption.    Where  one  ob- 

tains the  legal  title  to  land  under  the  foreclosure  of  a  mortgage  made 
by  another,  and  he  afterwards  purchases  and  has  assigned  to  him  a 
junior  mortgage  made  by  the  same  mortgagor  upon  the  same  land, 
under  the  circumstances  revealed  in  this  case,  the  transaction  will  not 
be  regarded  as  a  payment  of  the  junior  mortgage,  and  a  judgment 
creditor,  not  made  a  party  to  the  foreclosure  sui^  and  whose  judgment 
is  of  later  date  than  the  junior  mortage  thus  purchased,  cannot  re- 
deem in  equity  from  such  purchaser,  without  paying  the  amount  of  the 
junior  as  well  as  of  the  senior  mortgage.    Spurgin  v.  Adamson,  661. 

8.  Of  CHATTELS.    See  Chattel  Mortgage. 

MUNICIPAL  CORPORATION. 

1.  School  district  is.    See  School  District,  2. 
See  Cities  and  Towns. 
County. 

MURDER. 
See  Criminal  Law,  10,  11, 13, 14, 17, 18, 19,  20,  29, 80,  31. 
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NAMES. 

1.  Use  op  initials  fob  chbibtiau  kamzs  ik  official  PAPEns  kot  ap- 
PROVED.    Soe  Depofiitioas,  1. 

NEGLIGENCE. 

1.  Restraint  of  vicious  dog:  owner  or  bailee.    One  who  has  charge 

of  a  vicious  dog,  whether  as  owner  or  bailee,  knowing  him  to  be  vicioas, 
must  restrain  him,  and  if  he  fails  so  to  do  he  will  be  liable  in  damages 
to  any  person  injured  thereby.    Marsel  v.  Bowman,  57. 

2.  Stock  running  at  large:  open  pit  on  land  not  inclosed:  injury 

to  horse  falling  therein.  In  a  county  where  stock  is  not  restrained 
from  running  at  large,  the  owner  of  a  horse  is  not  chargeable  with  neg- 
ligence in  permitting  him  to  stray  upon  the  uninclosed  and  uncultivated 
land  of  another.  But  where  defendant  dug  a  well  ac^acent  to  the 
highway  upon  her  uninclosed  and  uncultivated  land,  at  a  place  which 
she  knew  was  irequented  bv  stock  running  at  large,  and  left  the  same 
unguarded  and  uncovered,  sne  was  guilty  of  negli^nce,  and  was  liable 
in  damages  to  plaintiff,  whose  horse,  while  running  lawfully  at  large, 
fell  into  the  well  and  was  killed.    Haughey  v.  Hart,  96. 

3.  In  * 'backing*'  train  without  signal  from  braeeman.    See  Rail- 

roads, 8. 

4.  Contributory:  does  not  necessarily  defeat  recovery.    The  con- 

tributory negligence  of  the  person  injured  will  not  excuse  the  other  neg- 
ligent party,  if  the  contributory  negligence  was  known  to  him,  and  he 
could  have  avoided  the  injury  by  the  exercise  of  reasonable  care.  Ho- 
micJc  V.  C,  R.  L  dt  P.  R'y  Co.,  167. 

5.  Establishment  of  by  expert  testimony.    See  Evidence,  37. 

6.  How  AFFECTED  BY  THE  KNOWLEDGE,  OR  MEANS  OF  KNOWLEDGE,  OF 

THE  NEGLIGENT  PARTY.    See  Railroads,  13,  15. 

7.  Of    CO-EMPLOYE :  mining  company    NOT  LIABLE  FOR   INJURY    OCCA- 

SIONED BY.  A  mining  company  is  not  liable  for  injuries  caused  to  one 
of  its  employes  by  the  negligence  of  a  co-employe.  Peterson  v.  The 
WhiU  Breast  Coal  dr Mining  Company,  50  Iowa,  673,  followed.  Trough- 
ear  v.  Lower  Vein  Coal  Co,,  576. 

8.  Contributory:  defeats  recovery.    See  Railroads,  32,  36. 

9. :  IN  approaching  railway  crossing.    See  Railroads,  33. 

10.  Sounding  whistle  at  railway  crossing  is  not.    See  Railroads,  34. 

11.  In  regard  to  snow-banks  along  railways.    See  Railroads,  35. 

12.  Contributory:  riding  in  freight  car  instead  of  **caboo8B.'* 
See  Railroads,  36. 

13.  :  qusTiON  for  jury.    See  Railroads,  39. 

NEGOTIABLE  INSTRUMENTS 

See  Promissory  Note. 
Bank  Check. 
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NEW  TRIAL. 

1.  Upon  notice  by  publication  only:  who  entitled  to.    Soe  Orig- 

inal Notice,  1. 

2.  Motion  fob:  time  of  piling.    A  motion  for  a  new  trial  muBt  be  filed 

at  the  same  term  and  within  three  days  after  the  Terdict.  Code  $5  28^8. 
And  the  fact  that  the  court  ia  not  in  Bession  for  a  few  days  after  the 
verdict,  in  the  midst  of  the  term,  will  not  prolong  the  time  for  filing 
such  motion.    Ewaldt  v.  Farlow,  212. 

3.  Pboceedinqs  to  obtain:  irregularity  waived.    One  who  seeks, 

under  section  3154  of  the  Code,  to  vacate  a  judgment  after  the  term  at 
which  it  was  rendered,  and  to  obtain  a  new  trial,  on  the  ground  of  fraud, 
or  of  unavoidable  casualty,  should  file  his  verified  petition,  setting  forth 
the  facts  on  which  he  relies;  but  where,  as  in  1?hiR  case,  he  simply  filed 
a  motion,  accompanied  by  affidavits  setting^  forth  the  facts,  and  upon 
these  papers  a  hearing  was  had  without  objection  by  the  adverse  party 
in  the  court  below,  held  that  ol)je<:tion  to  the  irregularity  of  the  proceed- 
ings could  not  for  the  first  time  be  urged  in  this  court.  Town  of  Storm 
Lake  r.  Iowa  Falls  dt  S.  C,  R'v  Co..  218. 

4.  Upon  special  verdict  found  without  evidence.    See  Verdict,  4. 

5.  Petition  for:  ifERiTonious  defense.    Where  the  petition  for  a  new 

trial  states  facts  which,  if  true,  constitute  a  meritorious  defense  to  the 
cause  in  which  the  new  trial  is  asked,  a  new  trial  should  not  be  denied, 
simply  because  the  evidence  is  not  conclusive  as  to  the  facts.  It  is  the 
province  of  the  jury  on  the  new  trial  to  determine  the  weight  of  the 
evidence.    State  Ina,  Co,  v.  Granger,  272. 

NOTARY  PUBLIC. 

1.  Liability  for  false  certificate  of  acknowledgment.  Tlie  liabil- 
ity of  an  officer  for  making  a  false  certificate  of  acknowlegment  is  fixed 
by  statute,  and,  to  become  liable  therefor  under  the  statute,  he  must  make 
the  false  certificate,  not  only  negligently,  but  **  knowingly."  Code,  § 
1964.    Scotien  v,  Fegan,  23G. 

NOTICE. 

1.  To  redeem  from  tax  sale:  defective:  consequences  of.    See  Tax 

Sale  and  Deed,  5. 

2.  Of  claim  by  third  party  to  property  levied  on:  one  notice — 

SEVERAL  executions.    See  Execution,  3. 

3.  To  agent:  binds  principal.    See  Husband  and  Wife,  5. 

4.  Of  amount  of  note  secured  by  recorded  kortgaob  in  which  the 

amount  was  not  recited.    See  Mortgage,  4. 

5.  Reliance  upon  description  in  index  ix)  mortgaou  bbcords.    See 

Mortgage,  5. 

NUISANCE. 

1.  Barn  and  privy:  established  frontage  of  city  lots  to  be  re- 
spected. When  lots  are  laid  out  in  a  city,  with  an  established  front- 
age, those  who  purchase  inside  lots  do  so  with  the  expectation  that  the 
ownei-8  of  comer  lots  will  build  in  accordance  with  the  established  front- 
age; and,  if  they  change  their  frontage,  and  so  build  as  to  cause  the 


Digitized  by  VjOOQ IC 


INDEX.  817 

rear  of  their  lots  to  abut  upon  the  inside  lots,  equity  will  so  control  the 
location  of  their  outbuildings  as  to  prevent  them  from  interfering  with 
the  eiyoyment  of  the  occupant  of  the  inside  lots.    Cook  v.  Benson^  170. 

2.  Slaughter-houses  in  certain  locations  are  prima  facie.    A 

slaughter-house  in  a  city  or  public  place,  or  near  a  highway,  or  where 
numerous  persons  reside,  is  prima  facie  a  nuisance,  it  is  accordingly 
held  that  the  slaughter-house  of  defendants,  situated  as  it  is  shown  to  be 
by  the  evidence,  must  be  regarded  as  a  nuisance.  Bushnell  v.  Robe- 
son, 540. 

3.  Action  to  enjoin:  parties  plaintiff:  joinder.    Although  a  nui- 

sance ma^  afPect  the  public  at  large,  yet,  where  an  individual  suffers 
special  injuiy  therefrom,  he  is  en  tided  to  sue  for  relief;  and  several  in- 
dividuals so  specially  injured  in  the  enjoyment  of  their  homes  may  join 
in  an  action  for  the  abatement  of  the  nuisance,  notwithstanding  they 
severally  own  the  property  on  which  they  reside.    Id, 

4.  Remedy  by  injunction  in  equity:  statutes  construed.    Inasmuch 

as  courts  of  equity,  prior  to  the  adoption  of  the  Code  of  1873,  had  juris- 
diction to  restrain  by  injunction  the  continuance  of  nuisances,  that  juris- 
diction still  exists,  (Code,  §  §  2508,  3386,)  notwithstanding  a  remedy  by 
action  at  law  is  provided  by  section  3331  of  the  Code.    Id. 

5.  Prior  establishment  of:  use  of  adjacent  land  not  prejudiced 

BY.  One  person  cannot  erect  a  nuisance  upon  his  land  adjoining  va- 
cant land  owned  by  another,  and  thus  measurabljr  control  the  use  to 
which  liis  neighbor  s  land  may  in  the  future  be  subjected;  and  the  fact 
that  the  nuisance  in  this  case  complained  of  was  erected  prior  to  the 
time  when  plaintiffs  built  their  residences  upon  the  neighboring  lots,  is 
no  reason  why  a  court  of  equity  should  remit  them  to  a  court  of  law  for 
their  remedy.    Id. 

6.  Abatement  in  equity:  conditional  or  unconditional  decree: 

practice.  Where  a  court  finds  an  estabhshment  (a  slaughter-house  in 
this  case)  to  be  a  nuisance  as  conducted,  it  should  allow  the  defendants 
to  show,  if  they  can,  that  it  is  possible  to  continue  the  business  in  tho 
same  place  without  its  being  a  nuisance.  If  this  can  be  done,  the  court 
should  by  its  decree  determine  the  conditions  upon  which  the  business 
may  bo  continued ;  otherwise  the  decree  should  unconditionally  eiy oin 
the  further  operation  of  the  establishment.    Id. 

ORDINANCES. 

1.  Ini^okmation  under:  duplicity.    See  Criminal  Law,  1,  2. 

2.  Partly  illegal— remainder  valid.    See  Cities  and  Towns,  4. 

0.  Evidence  OF  publication:  oral  sufficient.  See  Cities  and  Towns,  5. 

4.  Passage  of:   suspension  of  rules:   regularity  presumed.     See 

Cities  and  Towns,  6. 

5.  Void  :  power  of  legislature  to  legalize.   See  Constitutional  Law,  2. 

ORIGINAL  NOTICE. 

1.  Service  by  publication:  re-trial.    Where  the  service  of  the  origi- 

nal notice  is  by  publication  only,  parties  legally  representing  the  de- 
fendant may  have  a  re-trial  of  the  cause,  upon  application  made  there- 
for within  two  years  after  judgment.  Code  §  2877;  In  this  case,  where 
the  title  to  real  estate  was  involved,  the  widow  and  children  of  the  de- 
fendant were  entitled  to  such  re-trial.  Williamson  v.  Wachenheim, 
196. 

Vol.  LXII  -52 
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2.  Service  upon  agent  op  corporation:  statute  construed.    While 

section  2613  of  the  Code  provides  that,  "where  a  corporation,  company 
or  individual  has,  for  the  transaction  of  any  business,  an  office  or 
agency  in  any  county  other  than  that  in  which  the  principal  resides, 
service  may  be  made  on  any  agent  or  clerk  employed  in  such  office  or 
agency,  in  all  actions  growing  out  of  or  connected  with  the  business  of 
such  office  or  eLf^ency.Iteld  that  this  statute  does  not  warrant  the  ser- 
vice of  the  notice  upon  one  agent,  in  an  action  growing  out  of  the  busi- 
ness of  another  and  former  a^nt,  who  conducted  a  different  office  in 
the  same  town;  and  that  a  notice  so  served  did  not  give  the  court  juris- 
diction over  the  principal.    Slate  Ins,  Co.  r.  Granger ,  272. 

3.  Service  by  publication:  authority  op  clerk  to  order.    Under 

the  laws  in  force  in  September,  1857,  the  clerk  of  the  district  court  had 
no  authority  to  order  the  publication  of  an  original  notice  in  a  foreclos- 
ure proceeding,  upon  the  return  of  the  sheriff,  **not  found,'*  and  such 
notice  gave  the  court  no  jurisdiction  of  the  defendant,  and  the  proceed- 
ings based  thereon  were  void,  and  did  not  serve  to  convey  the  defend- 
ant's title  to  the  mortgaged  premises  to  the  purchaser  at  the  foreclosure 
sale.    Eoyer  r.  Foster,  321. 

4.  Service  upon  agent  op  corporation:  no  jurisdiction.    Upon  con- 

sideration of  the  evidence  in  this  case,  it  appears  that  the  person  upon 
whom  notice  was  served,  for  the  purpose  of  obtaining  jurisdiction  of 
the  defendant  corporation,  was  not  employed  in  any  office  or  agency  for 
the  defendant  in  this  state,  (Code,  §  2613,)  was  not  appointed  agept  of 
the  defendant  under  section  1165  of  the  Code,  and  was  not  employed  in 
the  general  management  of  defendant's  business,  as  contemplated  by 
section  2612  of  the  Code;  and  it  is  therefore  held  that  the  court  obtained 
no  jurisdiction  by  such  service  to  render  judgment  upon  default  against 
the  defendant.    Fhilp  v.  Covenant  Mut,  Ben.  Asso.f  633. 

PARTIES. 

1.  To  ACTION  TO  CONDEMN  RIGHT  OP  WAY  POR  CITY  STREET.     See  Cities 

and  Towns,  8. 

2.  Securing  leave  to  be  heard  in  the  argument  op  a  case  does 

NOT  MAKE  ONE  A  PARTY  THERETO.    See  Former  Ac(judication,  3. 

3.  In  action  on  indemnipying  bond:  joinder:  estoppel.    See  Execu- 

tion, 4. 

3.  In  action  to  abate  nuisance:  joinder  op  plaintifps.    See  Nui- 

sance, 3. 

4.  Who  should  be  made  dependants  in   action  in  equity.    See 

Equity,  4. 

PARTITION. 

1.  Appeal  from  decree  in:  at  what  point  in  the  proceedings  to 
BE  taken,  a  decree  in  an  action  for  the  partition  of  real  estate,  set- 
tling the  shares  and  interests  of  the  parties,  is  in  effect  final  as  to  those 
shares  and  interests,  and  from  such  a  decree  an  appeal  will  lie;  and  it  is 
the  better  practice,  to  say  the  least,  to  take  an  appeal  at  that  point  in 
the  proceedings,  rather  than  to  wait  until  after  tne  approval'  and  con- 
firmation of  the  report  of  the  commissioners,  whose  only  duty  it  is  to 
divide  the  land  or  proceeds  in  accordance  with  the  terms  of  that  decree. 
WilUams  V.  Wells,  740. 
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PARTNERSHIP. 

1.  Appropriation  of  firm  property  by  partner:  liability  to  co- 

partner. W  here  a  partner  with  the  assent  of  his  copartner  appropriates 
firm  property  to  the  payment  of  his  individual  debts,  he  will,  notwith- 
standing such  assent,  be  held  to  account  to  his  copartner  for  the  prop- 
er^ so  appropriated.    Currier  v.  Bates,  527. 

2.  Payment  of  partner's  debts  with  firm  property.    Where  a  mem- 

ber of  a  co-partnership  is  indebted  to  a  person  owing  the  firm,  he  can- 
not apply  the  indebtedness  to  the  firm  for  the  purpose  of  canceling  his 
personal  indebtedness  to  the  firm's  debtor,  without  the  consent  of  his  co- 
partner, or  his  subsequent  ratification;  and  such  adjustment  will  not 
avail  the  debtor  to  the  firm  as  a  defense,  in  an  action  by  the  assignee  of 
the  firm  to  recover  the  amount  of  the  indebtedness.  See  authorities  col- 
lated by  Adams,  J.    Thomas  v.  Stetson,  537. 

3.  Assignment  for  benefit  of  creditors:  individual  indebtedness 

OP  partner:  pacts  not  constituting.  S.  &  A.,  who  were  partners, 
borrowed  of  a  bank  a  sum  of  money,  for  $1,500  of  which  they  gave  a 
note  sigfied  by  them  individually  and  endorsed  by  another,  and  for  the 
residue  they  gave  the  notes  of  their  firm.  The  |1,500  was  designed  to 
be  used,  (as  the  bank  knew  at  the  time,)  and  was  used,  to  pay  the  in- 
dividual indebtedness  of  S.,  and  S.  was  charged  with  the  amount  on  the 
firm  books.  There  was  at  this  time  no  evidence  that  the  firm  was  in- 
solvent Afterwards  the  notes  were  all  taken  up,  and  firm  notes,  se- 
cured by  chattel  mortpfage,  given  for  the  whole  loan.  S.  &  A.  subse- 
ouently  made  an  assignment  for  the  benefit  of  their  creditors: — Held 
tnat  the  assignee  was  bound  to  pay  the  whole  amount  of  the  chattel 
mortgage  out  of  the  assets  of  the  firm,  and  that  the  objection  of  the 
creditors  that  a  i>ortion  thereof  was  the  personal  indebtedness  of  S. 
could  not  be  sustained.    Assignment  of  Stewart  d:  Aiman,  614. 

4.  Conveyance  of  land  to  partner  for  debt  to  firm:  power  of 

partner  to  dispose  of  same.  Where  land  was  conveyed  to  a  part- 
ner in  payment  of  a  debt  due  the  firm,  and  the  word  ** trustee'*  was 
written  in  the  deed  after  the  partner's  name,  the  object  and  understand- 
ing being  that  the  deed  should  be  so  made,  instead  of  to  the  firm,  for 
greater  convenience  in  again  conveying  the  land  when  it  should  be  sold, 
Yield  that  the  partner  had  the  right  and  power  to  bind  his  fellow  part- 
ners by^the  sale  of  the  land  through  an  attorney  in  fact  appointed  by 
him  for  that  purpose,  and  that  the  word  "trustee"  in  the  deed  neither 
enlarged  nor  restricted  his  power — the  property  being  regarded  as  per- 
sonal assets  of  the  firm,  as  to  which  one  partner  may  bind  all  the  others 
by  any  contract  made  within  the  scope  of  the  partnership.  Paton  v. 
Baker,  704. 

PAUPERS. 

1.  Action  against  county  of  settlement  for  support  of:  pleading. 

In  an  action  by  one  county  aji^inst  another  for  aid  furnished  to  paupers 
claimed  to  have  a  settlement  in  the  defendant  county,  it  is  not  sufiBcient 
for  plaintiff  to  aver  that  it  is  informed  that  the  paupers  have  a  settle- 
ment in  the  defendant  county.  Winneshiek  County  v.  Allamakee 
Count!/,  558. 

2.  :  estoppel  of  defendant  to  deny  setti.rment:  facts  not 

constituting.  The  giving  of  notice  by  the  plaintiff  to  the  defendant 
county  that  certain  paupers  had  applied  for  and  were  receiving  aid 
from  the  plaintiff,  and  that  defendant  was  required  to  provide  for  the 
paupers,  as  contemplated  by  section  1357  of  the  Code,  and  that  plaint- 
iff would  hold  defendant  responsible  for  expenses  incurred,  followed  by 


Digitized  by  VjOOQ IC 


820  INDEX. 

the  neglect  of  defendant  to  notify  plaintiff  that  it  denied  the  settlement 
and  refused  to  be  Uable  for  the  support  of  the  paupers,  did  not  eatop  de- 
fendant from  denying  the  settlement  of  the  paupers  in  an  action  to  re- 
cover for  aid  rendered  by  the  plaintiff  county.  The  estoppel  provided 
for  by  section  1359  of  the  Code  is  not  created  by  these  iacts,  but  by 
others  recited  in  the  section  last  named.    Id, 

PAYMENT. 

1.  Of  open  account  to  assignor  after  notice  of  assignment.    See 
Assignment,  1,  2. 

PERJURY. 

1.  Facts  not  constitutino:   oath   before   assessor.     See  CrirainaJ 
Law,  5. 

PETITION. 

1.  Filed  too  late:  judgment  on  not  void.      See  Judgment  and  De- 
cree, 7. 

PLEADING. 

1 .  Duress  as  a  defense:  answer  aided  by  evidence.    See  Practice,  4. 

2.  Practice:  argumentative  denial  stricken  out.    Where,  in  addi- 

tion to  a  general  denial,  defendant  pleaded  matter  which  amounted  to 
nothinff  more  than  an  argumentative  denial,  all  of  which  was  admissi- 
ble under  the  general  denial,  the  striking  out  of  such  matter  on  motion 
could  not  have  prejudiced  the  defendant,  and  was  not  error.  DeForrest 
V,  Butler,  78, 

3.  Offer  to  pay:  in  action  to  redeem.    See  Redemption,  2. 

4.  Mechanics'  lien:  petition  for  foreclosure  of.     A  petition  for  the 

foreclosure  of  a  mechanics'  lien  is  fatally  defective,  which  fails  to  state 
that  something  was  duo  for  the  services  on  which  the  lien  was  founded 
at  the  time  the  aotion  was  begun.  A  statement  for  a  lien,  which  is  at- 
tached to  the  petition  as  an  exhibit,  but  which  was  made  out  and  filed 
some  months  before  the  beginning  of  the  action,  and  in  which  it  is  al- 
leged that  something  was  due  when  the  statement  was  made,  cannot 
supply  the  place  of  an  averment  that  something  was  due  when  the  ac- 
tion was  \>egun.  Slubbs  r.  Clarinda,  College  Springs  d^  S,  W.  Ky  Co., 
280. 

5.  Exemplary   damages:   no  averment  for  necessarV.     Exemplary 

damages  are  not  the  subject  of  a  claim  in  the  sense  that  it  is  necessarrto 
make  an  averment  thereof  in  the  petition^  but  such  damages  may  always, 
in  a  proper  case,  be  allowed  by  the  jury  without  any  such  averment.  GuS" 
tafaonv.  If't/irf,28l. 

6.  Reply  to  answer  which  dobs  not  present  a  counter-claim.    An 

answer  which  is  not  a  counter-claim  is  considered  denied,  and  a  reply  de- 
nying such  answer  is  not  allowed.  Code,  §  2665.  And,  where  a  replj* 
both  denies  the  allegations  of  such  an  answer,  and  pleads  matter  in 
avoidance  thereof,  the  denial  must  be  disregarded,  and  the  plea  in 
avoidance  must  be  regarded  as  implying  a  confession  of  the  answer. 
Meadoics  r.  Ilawkeye  Ins.  Co.,  387. 

7.  Allegation  of  agent's  authority.    In  an  action  to  recover  for  ser- 

vices rendered  to  a  county,  where  the  plaintiff  alleged  that  he  was  em- 
ployed by  the  county,  through  an  agent,  this  was  a  sufficient  allegation 
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of  employment;  by  the  county,  and  it  was  not  necessary  to  aver  the 
agent  8  authority.    Call  v,  Hamilton  County,  448. 

8.  Cause  op  action  not  stated  in  one  count:  objection  waived. 

When  a  petition  contains  more  than  one  cause  of  action,  each  must  be 
stated  in  a  count  or  division  by  itself,  and  must  be  sufficient  in  itself; 
(Code,  §  2646;)  but,  even  when  this  rule  is  violated,  the  defendant  must 
make  ms  objection  in  the  court  below,  and,  if  he  fails  to  do  so  and 
frees  to  trial,  he  thereby  waives  the  objection.  Cruver  v.  C,  M,  dt  St. 
P.  R'y  Co.,  460. 

9.  Confession  AND  avoidance:  pacts  not  constituting.    See  Instruc- 

tions, 7. 

10.  Cross  petition  upon  attachment  bond:  depect  of  allegations 
and  evidence:  practice.  In  a  cross-action  in  an  attachment  suit  for 
the  wrongful  suing  out  of  the  writ,  the  defendant  must  allege  that  the 
damages  which  he  claims  to  have  sustained  have  not  been  paid;  and  a 
cross-petition  defective  in  this  respect  should  be  assailed  by  demurrer. 
But,  where  this  allegation  is  wanting,  and  no  evidence  of  any  damages 
is  offered  on  the  trial,  and  yet  a  judgment  for  damajgfes  is  rendered,  the 
defect  may  be  urged  for  the  first  time  upon  a  motion  for  a  new  trial. 
Hencke  v.  Johnson,  565. 

11.  In  action  against  county  of  settlement  for  aid  to  paupers. 
See  Paupers,  1« 

12.  Action  to  set  aside  conveyance:  consideration:  payment  of 
AND  offer  to  return.  When  an  action  is  brought  to  set  aside  a  con- 
veyance of  real  property,  the  petition  is  open  to  demurrer,  unless  it  con- 
tains an  offer  to  repav  any  consideration  alleged  to  have  been  received 
by  the  plaintiff.  If  the  petition  is  silent  as  to  the  receipt  of  considera- 
tion, it  is  vulnerable  to  a  motion  for  a  more  specific  statement,  or  the 
defendant  may,  as  a  defense,  in  his  answer  set  up  the  payment  on  his 
part,  and  the  failure  of  plaintiff  to  plead  an  offer  to  repay  the  same;  but, 
if  he  fails  in  one  of  these  methods  to  raise  the  defense  that  plaintiff  has 
not  offered  tt)  repay  the  consideration  received,  he  will  be  deemed  to 
have  waived  the  same,  and  he  cannot  afterwards  urge  it  upon  the  trial. 
Code,  §  2650.    Seymour  v.  Shea,  708. 

13.  In  action  by  wife  aoainst  saloon-keeper  for  sale  of  liquors 
TO  husband  :  surplusage.    See  Intoxicating  liquors,  2. 

POSSESSION. 
1.  As  BVIDBNOB  OF  OWNERSHIP  OF  CHATTELS.    See  Evidence,  76. 

POWER  OP  ATTORNEY. 
1.  Power  to  bell  is  not  power  to  exchange.    See  Attorney  in  Fact,  1 . 

PRACTICE. 

1.  Cross-examination.    Where  defendant's  counsel  were  absent  during 

the  examination  in  chief  of  plaintiff  on  his  own  behalf,  it  was  not  com- 
petent to  reouire  him,  by  general  Questions  on  crof>s-examination,  to 
make  a  recital  of  what  he  had  testified  in  chief.  Winklemana  v.  The 
Des  Moines  dt  Northwestern  R*y  Co.,  11. 

2.  Special  interrogatories  to  jury  in  bight  of  way  case.    See  Rail- 

roads, 6. 
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o.  Bbfobs  befbree:  preseryiko  evidence.  This  case  was  tried  before 
a  referee,  and,  as  it  nowhere  appears  from  the  record  that  the  evidence 
was  preserved  by  bill  of  exceptions,  or  by  any  certificate  of  the  referee, 
or  that  it  was  in  any  way  identified,  and  as  no  errors  are  found  in  the  con- 
clusions of  law  made  by  the  referee,  the  judgment  of  the  court  below 
upon  the  referee's  report  must  be  affirmed.    Donovan  r.  Hayes,  36. 

4.  Answer  aided  bt  evidence.    Where  the  facts  set  up  in  the  answer, 

considered  in  the  light  of  evidence  admitted  without  objection,  were 
sufficient  to  constitute  the  defense  of  duress,  such  dei'ense  will  be  con- 
sidered as  having  been  made.  First  National  Bank  of  Nevada  r. 
Bryan,  42. 

5.  Pleading:  argumentative  denial  stricken  out.    See  Pleading,  2. 

6.  Bill  of  exceptions:  reporter's  notes.    Where  the  original  notes  of 

the  short-hand  reporter  are  by  reference  incorporated  into  a  bill  of  ex- 
ceptions, the  record  is  in  sulratance  complete,  so  far  as  the  evidence 
embraced  therein  is  concerned,  whether  the  reporter's  notes  have 
been  certified  to  by  him  or  not;  they  will  be  presumed  to  have  been 
filed.  If  a  long- hand  extension  of  the  notes  becomes  nece^ary,  it  is  not 
for  the  purpose  of  completing  the  record,  but  only  for  the  purpose  of 
making  the  completed  record  intelligible.    Hampton  r.  Afoorhead,  91. 

7.  Motion  for  new  trial:  time  of  filing.    See  New  Trial,  2. 

8.  Evidence:  order  of  introduction.    A  cause  will  not  be  reversed 

merely  because  secondary  evidence  of  the  contents  of  a  written  contract 
was  admitted  before  the  loss  of  the  writing  was  established,  when  a 
sufficient  foundation  for  the  secondary  evidence  was  afterwards  supplied 
by  the  testimony  of  the  adverse  party.  Louis  Cook  Manvf,  Co,  r.  Ran- 
dall dt  Dickey i  244. 

9.  Certificate  for  appeal  to  supreme  court:  time  of  filing.    See 

Appeal,  6. 

10.  Taking  case  from  jury:  pleading  not  sustained  by  evidence. 

Where  the  ground  of  action  as  stated  in  the  petition  is  not  supported  by 
the  evidence,  the  court  may  properly  take  the  case  from  the  jury  and 
dismiss  the  cause  upon  defendant's  motion.  Oilman  r.  Sioux  City  <t 
Pacific  R'y  Co,,  299. 

11.  Error  cured  by  subsequent  ruling:  no  prejudice.  Where  the 
effect  of  an  alleged  error  is  cured  by  a  subsequent  ruling  in  the  case,  no 

Prejudice  results,  and  it  is  no  ground  for  reversal.    Stange  v.  City  of 
)ubuqm,  303. 

12.  Rendering  judgment  against  parties  jointly  bound.  See  Judg- 
ment and  Decree,  6. 

13.  On  appeal  from  justice,  taken  too  late.    See  Appeal,  6. 

14.  Absence  of  judge  during  argument  to  jury.  A  judge  may  prop- 
erly be  absent,  when  the  business  of  the  court  requires  it,  while  counsel 
are  addressing  the  jury;  and,  unless  prejudice  is  shown,  a  cause  will  not 
be  reversed  on  account  of  such  absence.    Baxter  v.  Ray,  336. 

15.  Dismissal  OF  action  :  estoppel.  Where  defendants  procured  the  dis- 
missal of  a  cause  in  one  court,  upon  the  ground  that  it  was  properly 
pending  in  the  court  of  another  county  to  which  it  had  been  transferred, 
held  that  they  could  not  afterwards  be  heard  to  say  that  the  court  of  the 
other  county  had  no  jurisdiction  of  the  cause,  and  no  right  to  remand  it. 
Perkins  r.  Jones,  345. 
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IG.  Demurrer  waived  by  answer.  Any  error  in  the  overruling  of  a  de- 
murrer to  a  petition  is  waived  by  the  filing  of  an  answer.  Tootle,  Liv- 
ingston  dt  Co,  v.  Phoenix  Ins,  Co.,  862. 

17.  Objection  to  form  of  petition:  waived  if  not  urged  in  time. 
See  Pleading,  8. 

18.  Debcurrer  while  answer  on  file.  Where  an  amended  petition  was 
filed,  wherebjr  the  cause  of  action  was  radically  changed,  there  was  no 
error  in  allowing  a  demurrer  thereto  without  a  withdrawal  of  the  an- 
swer  to  the  origmal  petition.    Keller  v.  Bare,  468. 

19.  Receiving  evidence  upon  points  in  a  case  which  have  been  fully 

submitted.    See  Evidence,  56. 

20.  Petition  not  sufficiently  specific:  effect  on  evidence.  A  peti- 
tion in  equity,  filed  by  several  propeity  owners,  to  abate  a  nuisance  af- 
fecting their  property,  but  which  fails  to  state  whether  the  plaintiffs  own 
the  property  affected  jointly  or  severally,  may  be  vulnerable  to  a  motion 
for  a  more  specific  statement;  but  defendants,  failing  to  make  such  mo- 
tion, cannot  on  the  trial  object  to  evidence  tending  to  show  the  character 
and  extent  of  the  plaintiffs  interest  in  the  property.  Bushnell  v.  Robe- 
son, 540. 

21.  Bill  of  exceptions:  what  it  may  include.  A  party  who  has  moved 
to  set  aside  a  verdict  and  for  a  new  trial  is  not  limited  in  a  bill  of  ex- 
ceptions to  the  rulings  on  such  motion,  but  he  may  embody  in  his  bill 
all  objections  to  rulings  made  upon  the  trial,  and  which  he  has  not 
waived.    Dedric  v.  Hopson,  562. 

22.  Upon  procedendo:  duty  of  court.  Where  an  appeal  is  taken  in  an 
equity  case,  and  it  is  reviewed  uj)on  errors,  and  remanded  to  the  court 
below  on  account  of  error  in  admittitg  a  deposition  on  the  part  of  plaint- 
iff taken  without  authority  of  law,  the  court  below,  upon  procedendo,  c&n. 
neither  dismiss  the  cause  nor  render  a  decree  for  defendant,  but  must 
try  the  case  anew  upon  its  merits,  correcting  the  errors  pointed  out  in 
the  decision  of  this  court.    Kershman  v,  Swehla,  654. 

23.  Contradicting  one's  own  witness.    See  Evidence,  77. 

24.  Rehearing  of  motion.  A  motion  once  overruled  cannot  be  called  up 
again  for  rehearing  by  the  party  who  made  it,  until,  upon  proper  notice 
to  the  other  party,  the  order  overruling  it  has  been  set  aside.  Town- 
send  v.  Wi8ner,612. 

25.  Action  to  set  aside  conveyance:  failure  to  return  consider- 
ation :  objection  waived.    See  Pleading,  12. 

26.  Cross-examination:  discretion  of  court.  The  extent  to  which 
cross-examination  may  be  allowed  is  peculiarly  within  the  discretion  of 
the  court,  and  a  cause  will  not  be  reversed  for  an  error  in  this  respect, 
unless  it  appears  that  the  court  has  abused  its  discretion,  and  that  the 
complaining  party  has  been  greatly  prejudiced  thereby.  Player  v.  B., 
C.R.(^N.R'!/Co.,12S. 

27.  In  partition  of  real  estate:  at  what  point  nr  proceedings  an 
APPEAL  SHOULD  BE  TAKEN.    See  Partition,  1. 

2d.  In  criminal  cases.    See  Criminal  Law,  1,  2.  9, 27, 28, 29. 

20.  Exceptions:  when  to  be  taken.    See  Exceptions,  1. 
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PRACTICE  IN  SUPREME  COURT. 

1 .  In  8BTTING  ASIDE  VBRDiCT.    See  Verdict,  2,  3,  4,  7,  8. 

2.  Abstract  not  denied  taken  as  thue.    Where  no  additional  abstract 

is  filed  denying  the  correctness  of  the  one  filed  by  the  appellant,  the 
latter  must  be  taken  as  true.    Hardif  r.  Moore^  65. 

3.  Striking  out  bill  of  exceptions.    A  bill  of  exceptions  will  not  be 

stricken  from  the  record  on  the  ^?round  that  a  paper  not  properly  identi- 
fied thereby  has  been  interpolated  into  the  transcript  and  al^stract. 
Such  paper  might  possibly  be  stricken  out  on  motion.    Id. 

4.  Rehearing  only  on  petition.    After  the  court  has  examined  the 

record  in  a  cause,  and  filed  an  opinion  dismissing  tho  appeal,  on  tho 
ground  of  defects  in  the  record,  it  is  not  competent  for  the  appellant, 
without  obtaining  a  rehearing,  to  simply  ignore  the  former  decision, 
and  bring  the  case  again  before  the  court  upon  a  corrected  record. 
Oreen  v,  Ronen,  89. 

5.  Abstracting  evidence:  presumption  in  favor  of  abstract.    Tho 

appellant  may  set  out  the  evidence  in  his  abstract  from  memory,  or  from 
his  own  notes;  and,  if  appellee  does  nob  controvert  the  correctness  of 
such  abstract,  it  will  be  taken  as  true,  and  all  questions  concerning  the 
reporter's  notes  and  an  extension  thereof  will  tiecome  immaterial,  and 
the  case  will  be  determined  upon  the  evidence  as  set  out  in  the  abstract. 
Hampton  r.  Moorhead,  91. 

G.  Dismissal  of  appeal  lt»on  affidavits.  In  order  to  determine  an  im- 
portant right  upon  mer?  affidavits,  the  matter  in  controversy  should  not 
be  left  in  doubt  Accordingly,  this  court  will  not  dismiss  an  appeal  on 
the  ground  that  the  matter  in  suit  has  been  settled  since  the  taking  of 
the  appeal,  when  the  affidavits  in  relation  to  the  fact  of  settlement  do 
not  fully  satisfy  the  court  that  such  settlement  has  been  made.  Lewis 
V,  Tilton,  100. 

7.  No  reversal  for  nominal  damages.     Where  an  error  on  the  trial  of 

a  cause  work^^  only  nominal  damages  to  appellant,  a  reversal  will  be 
denied.  Watson  v.  Van  Meter,  43  Iowa,  76,  followed.  Wire  i?.  Foster^ 
114. 

8.  Cause  reviewed  as  tried  below.    Where  in  the  court  below  the  de- 

fendant filed  an  answer  denying  each  allegation  of  the  petition,  and^ 
afterwards  the  plaintiff  amended  his  petition,  and  the  court  and  the' 
parties  agreed  in  considering  tho  denials  of  the  answer  as  applying  to 
the  amendment  as  well  as  to  the  original  petition,  this  court  will  also 
regard  the  allegations  of  the  amendment  as  beinflr  put  in  issue  by  the 
answer,  though  no  additional  answer  was  filed.    Id, 

9.  Assignment  of  error.    Where  it  was  assigned  as  error  that  the  court 

erred  in  overruling  a  motion  to  vacate  a  judgment  on  the  ground  of 
irregularities,  although  several  of  these  irregularities  were  specified  as 
grounds  of  the  motion,  yet,  as  only  one  ground  was  relied  on,  the 
assignment  was  sufficiently  specific.    Thomas  v,  Hoffman,  125. 

10.  Abstract  not  denied.  The  statements  of  an  abstract  which  is  not 
denied  will  be  taken  as  true.    SUeott  v.  McCarty,  161. 

11.  Error  not  urged  in  argument  not  considered.  A  cause  will  not 
be  reversed  on  account  of  an  error  which,  though  assigned,  is  not 
alluded  to  in  the  argument.    Beeson  v,  C,  /?.  /.  <^  P.  R'v  Co,,  173. 
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12.  Papebs  filed  too  la.tc:  costs.  Where  an  amended  abstracfc  and 
argament  were  filed  after  the  time  agreed  upon  by  the  parties,  the 
court  oyerraled  a  motion  to  strike  them  from  the  dies,  but  taxed  the 
costs  of  printiner  them  to  the  delinquent  party.  Keegan  v.  Estate  of 
Malone,  208.    See  28,  post, 

18.  Rulings  not  excepted  to  in  time  not  reviewed.  Rulinsrs  upon 
instructions  which  are  not  excepted  to  within  the  time  prescribed  by 
statute  will  not  be  reviewed.    Ewaldt  v,  Farlow,  212. 

1 1.  Evidence  not  preserved  stricken  out.  Where  no  bill  of  excep- 
tions is  found  of  record  in  the  court  below,  and  it  is  doubtful  whether 
or  not  any  such  bill  was  ever  filed  there,  a  motion  to  strike  the  evidence 
from  the  abstract,  on  the  grround  that  it  was  not  preserved  by  a  bill  of 
exceptions,  must  be  sustained.    Morris  r.  Steele^  228. 

15.  Lost  records.  Lost  records  in  the  court  below  cannot  be  supplied  by 
affidavits  in  this  court.    Id. 

16.  Record  followed.  A  position  taken  in  argument  in  a  law  case,  which 
does  not  pertain  to,  and  is  not  based  upon,  any  ruling  of  the  court  be- 
low, as  shown  by  the  record,  will  not  be  considered.  Stange  v.  Citg  of 
Dubuque,  303. 

17.  Effect  of  amended  abstract  by  appellee.  Where  ap^llant's 
abstnict  claims  to  contain  all  the  evidence,  but  appellee  denies  this  claim, 
and  files  an  amended  abstract  containing  evidence,  without  admitting 
that  therewith  all  the  evidence  is  brought  before  the  court,  the  court  wifl 
nevertheless,  under  rule  20,  consider  all  the  evidence  to  be  thus  supplied, 
and  will  proceed  accordingly.    MeArthur  v,  Linderman,  307. 

18.  Question  not  raised  below.  An  objection  to  evidence  as  being  sec- 
ondary cannot  be  made  for  the  first  time  in  this  court  B.,  C.  R»  <!t  X. 
R'y  Co,  V,  Sherwood,  309. 

19.  Objections  not  made  below  not  considered.  Oljrjections  to  the 
admission  of  testimony  not  made  in  the  trial  court  cannot  first  be  urged 
on  appeal  to  this  court.    Davidson  v,  Dwger,  332. 

20.  Review  of  order  excluding  question  to  witness:  rule  stated. 
'  The  action  of  the  trial  court  in  excluding  a  question  propounded  to  a 

witness  will  not  be  reviewed,  unless  it  is  i^de  to  appear  of  record  what 
evidence  was  sought  to  be  elicited  by  the  question.  If  this  appears  from 
the  c^uestion  itself,  it  is  sufficient;  if  not,  the  party  propounding  the 
question  must  state  what  he  expects  to  prove.  Mitchell  v,  Uarcourt, 
349.    See  S9  post. 

21.  Objection  too  late.  The  insufficiency  of  a  petition  in  a  law  action 
cannot  for  the  first  time  be  raised  in  this  court.  Staples  v.  Plymouth 
County,  864. 

22.  Case  considered  as  made  below.  Where,  without  objection  on  the 
part  of  any  one,  the  sufficiency  of  a  petition  was  tried  below  upon  a  mo- 
tion to  stnke  it  out,  instead  of  upon  a  demurrer,  and  the  cause  is  in  the 
same  wav  presented  here  on  appeal,  it  will  be  considered  as  presented, 
and  triea  upon  its  merits. '  Rhoadaheck  r.  Blair  Town  Lot  dt  Land  Co., 
368. 

2^1.  Theoretical  and  contingent  questions  not  considered.  Where 
th&  granting  of  an  order  was  premature,  on  account  of  the  pendency  of 
.  anotner  cause  between  the  parties,  the  determination  of  which  in  ap- 
pellee's favor  would  have  rendered  the  order  right,  and  it  did  not  ap- 
pear whether  that  cause  had  been  tried  or  not  at  the  time  of  the  appeal, 
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Md  that  this  court  coukl  not  say  that  appellant  was  prctjodiced  by  the 
issuance  and  execution  of  the  order,  ana  that  it  would  not  reverse  the 
cause  without  a  showing  of  prejudice.    Id. 

24.  Finding  op  trial  ccunx  considered  as  verdict  op  jury.  The 
finding  of  facts  by  the  trial  court  in  a  law  action  is  regarded  by  this  court 
as  the  verdict  of  a  jury,  and  will  not  be  set  aside  where  the  evidence  is 
conflicting.    Harris  v,  Heackman^  411. 

25.  Evidence  not  idbntipied.  The  only  way  oral  evidence  introduced  on 
the  trial  of  a  cause  can  be  preserved  and  identified,  for  the  purpose  of  an 
appeal  to  this  court,  is  by  a  bill  of  exceptions  signed  b^  the  trial  judge; 
and  certain  alleged  evidence  in  this  case,  not  being  so  identified,  cannot 
be  considered.    State  v,  Uemrick^  414. 

26.  Presumption  in  favor  of  instruction.  Where  an  instruction  in  a 
criminal  cause  was  good  in  the  case  of  certain  possible  defenses,  but  it 
does  not  appear  from  the  record  what  the  defense  was,  this  court  cannot 
presume  that  the  instruction  was  improperly  given.    Id. 

27.  Verdict:  evidence  to  support:  defective  abstract.  This  court 
cannot  consider  whether  or  not  a  verdict  is  supported  by  the  evidence, 
where  the  evidence  is  not  all  before  the  court;  and  the  printing  in  the 
abstract  of  the  certificate  of  the  judge,  showing  that  all  the  evidence  is 
preserved  of  record,  is  not  of  itself  sufficient  to  show  that  the  abstract 
sets  out  all  the  evidence.    Porter  r.  Stone,  442. 

28.  Abstract  filed  too  late:  costs.  Where  an  amended  abstract  is  filed 
too  late  under  the  rules,  it  will  not  be  stricken  from  the  files,  but  no  costs 
on  account  thereof  will  be  taxed  aj^dnst  the  other  party.  Cruver  v.  The 
C,  M.  <t  Si.  P.  E*t/  Co,,  4t)0.    See,  also,  12  ante. 

29.  Objection  to  deposition:  made  too  late  in  this  court.  See 
Depositions,  4. 

30.  Exceptions  not  taken  in  tih e  not  considered.  See  Exceptions,  1. 

31.  Bill  of  exceptions:  correction  of  error  in.  When  a  bill  of  ex- 
ceptions is  signed  and  filed,  it  becomes  a  part  of  the  record,  and  it  can- 
not be  contradicted  by  another  certificate  signed  by  the  judge  and  filed 
as  a  part  of  an  amended  abstract    Dedric  v.  Hopsotu  562. 

32.  Transcript  immaterial  where  abstracts  are  complete.  Whero 
the  abstract  and  amended  abstract  present  all  that  is  required  to  de- 
termine the  questions  raised,  the  transcript  is  superfluous,  and  a  motion 
to  strike  it  from  the  files,  because  not  complete,  will  be  overruled.    Id. 

33.  Transmission  OF  transcript:  regularity  presumed.  A  transcript 
found  upon  the  files  of  this  court  will,  in  the  absence  of  satisfactory  evi- 
dence to  the  contrary,  be  presumed  to  have  come  here  in  the  way  pre- 
scribed bv  statute;  and  the  certificate  of  the  clerk  of  the  lower  court 
that  he  delivered  the  transcript  to  the  appellant's  attorneys,  without 
more,  does  not  furnish  such  evidence.    Id, 

34.  Assignment  of  errors:  degree  of  precision  required.  Where 
the  assignment  of  errors  clearly  indicates  the  instructions  asked  and  re- 
fused, and  that  the  court  erred  in  refusing  them,  this  is  sufficient,  with- 
out pointing  out  more  particularly  the  error  in  the  ruling.  Srhaefert  r. 
C,  M,  <0  St.  P.  B'tf  Co.,  624. 

35.  Review  of  equitt  case  upon  errors.  Where  upon  the  trial  of  an 
equity  case  the  court  errs  in  overruling  a  motion  to  suppress  a  deposi- 
tion taken  without  authoritjr  of  law,  and,  upon  an  appeal  of  the  cause  to 
this  court,  such  ruling  is  assigned  as  error,  this  court  cannot,  on  account 
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of  the  condition  of  the  evidence,  tiy  the  cause  de  novo  upon  its  merits, 
but  will  review  it  upon  the  error  assigned,  and  remand  it  to  the  court 
below.    Kershman  v.  Swehlay  654. 

36.  Rulings  not  appealed  prom  not  considered.  Errors  in  rulings 
not  appealed  from  cannot  be  considered  in  this  court.    Id, 

37.  Objection  too  late.  A  discrepancy  between  the  allegations  and  the 
proof  cannot  be  urged  for  the  first  time  in  this  court,    helin  v.  Griffith, 

38.  Evidence:  error  in  excluding:  correction  on  appeal.  Where 
evidence  of  a  conversation  was  excluded,  and  the  abstract  fails  to  show 
what  facts  were  sought  to  be  established  thereby,  this  court  cannot  say 
that  the  proposed  evidence  was  material,  nor  that  there  was  error  in  ex- 
cluding it.     Votawv.  Diehl,616,    See  ^9,  post, 

39.  Evidence:  error  in  excluding:  correction  on  appeal.  Where 
it  is  apparent  upon  the  face  of  a  question  what  the  evidence  sought  to 
be  introduced  ts,  and  that  it  is  material,  this  is  suflScient  to  secure  a  re- 
view, on  appeal,  of  the  ruling  of  the  court  sustaining  an  objection  to 
the  question;  but,  where  this  is  not  apparent,  the  party  seeking  to 
introduce  the  evidence  is  required  to  state  what  he  expects  to  prove,  and 
thus  make  its  materiality  appear  of  record.    Id,    8ee  20,  ante. 

40.  Errors  must  be  shown  in  record.  Rulings  complained  of  in  argu- 
ment, but  which  do  not  appear  in  the  record,  cannot  be  reviewed.    Id. 

41.  On  trial  de  novo:  what  questions  tried.  Where  a  case  is  triable 
de  novo  in  this  court,  all  questions  may  be  presented  which  legitimately 
arise  upon  the  record,  whether  urged  m  the  court  below  or  not.  Sey- 
mour r.  Shea,  708. 

42.  Failure  to  assign  errors:  objection  waived.  Where  appellant 
fails  to  assign  errors,  the  appellee,  if  he  desires  to  take  advantage  of  this 
failure,  must  do  so  at  the  proper  time,  and  when,  as  in  this  case,  he  does 
not  raise  the  objection  until  after  the  argument  of  the  cause  upon  its 
merits,  he  will  be  deemed  to  have  waived  his  right  to  object.  Andrews 
dt  Smith  V.  Burdick  dt  Goble,  714. 

43.  Trial  de  novo  upon  agreed  statement  of  facts.  Where  by  the 
agreement  of  the  parties  the  facts  in  an  equity  cause  are  reduced  to  a 
statement  in  writing,  such  statement  takes  the  place  of  the  depositions, 
or  the  oral  testimony  reduced  to  writing,  as  contemplated  in  section  2742 
of  the  Code,  and  a  cause  tried  in  the  court  below  upon  such  a  statement 
is  triable  de  novo  in  this  court.     Williams  v.  Wells,  740. 

44.  Record  insufficient:  judgment  affirmed.  Duke  v,  Baugh,  756; 
City  of  Kuoxville  v,  Foster,  757. 

45.  Questions  certified  not  intelligible:  appeal  dismissed.  Bower 

V.  Kavanaugh,  756. 

46.  Record  incomplete:  appeaij  dismissed.    State  v.  Quigley,  Ihl. 

47.  No  brief  or  argument  bt  appellant:  appeal  dismissed.  Clime 
V.  Phipps,  758. 

PRESUMPTION. 

1.  In  favor  of  record  of  town  council.    See  Cities  and  Towns,  6. 

2.  Of  guilt:  from  bad  associations.  See  Criminal  Law,  8. 
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0.  In  favob  of  bboulabitt  of  tax  rbcobds.    See  Evidence,  14. 

4.  TnAT  DEED  WAS  DELIVERED  TO  GRANTEE  THIRTT  SECONDS  BEFORE  IT 

WAS  FILED  FOR  RECORD.    See  Assignment  for  Benefit  of  Creditors,  ] . 

5.  That  services  rendered  dt  member  of  family  are  gratuitous. 

See  Domestic  Kelations,  1. 

6.  In  favor  of  judgment  of  district  court.    See  Judgment  and  De- 

cree, 5. 

7.  As  TO  TRiORiTT  OF  CHATTEL  MORTGAGE.    See  Chattel  Mortgage,  2. 

8.  In  FAVOR  OF  SHORT-HAND  REPORTER'S  NOTES.    See  ShoHrhand  Re- 

porter, 1,  2. 

9.  In  FAVOR  OF  correctness  of  INSTRUCTION.    See  Practice  in  Supreme 

Court,  -26. 

10.  Against  prisoner  fahjng  to  produce  tbstimont  in  his  own  de- 
fense.   See  Criminal  Law,  23. 

PRINCIPAL  AND  AGENT. 
See  Agent  and  Agency. 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PROMISSORY  NOTE. 

1.  Delivbrytopatbb  without  authority:  rights  of  parties.  Where 

defendant  executed  notes  and  a  mortgage  for  the  purchase  price  of  land 
bought  of  plaintiff  through  bis  agent,  but,  immediatelv  upon  the  ex- 
change of  the  securities  for  the  deed,  defendant  objected  to  the  deed,  be- 
cause it  was  not  a  deed  of  general  warranty,  whereupon  it  was  agreed  that 
plaintiff 's  agent  should  hold  the  notes  and  mortgage,  and  that  he  should 
procure  a  regular  warranty  deed  for  the  defendant,  but  he  failed  to  i)ro- 
cure  such  deed,  and  delivered  the  securities  to  plaintiff,  held  that  plaint- 
iff had  no  right  to  the  securities,  and  that  his  action  to  foreclose  the 
mortgage  was  properly  dismissed.     Ware  r.  Smith,  159. 

2.  Alteration:  burden  of  proof.    A  defendant  who  admits  the  execu- 

tion of  a  promissory  note  sued  on,  but  alleges  that  it  has  been  altered 
since  its  execution,  has  the  burden  of  proof  to  establish  the  alteration. 
Odell  r.  Gallup,  253. 

3.  Change  of  time  of  payment:  statute  of  limitations.    Where  one 

of  the  makers  of  a  note,  several  months  after  its  execution,  with  the 
oral  consent  of  his  co-makers,  made  and  signed  an  indorsement  on  the 
back  of  the  note,  whereby  it  was  to  become  due  at  a  date  earlier  than 
that  named  on  its  face,  held  that  the  indorsement  was  the  act  on\j  of 
him  who  made  it,  and  that  the  co-makers  who  consented  to  his  making 
it  did  not  become  parties  thereto  in  such  sense  as  to  cause  the  statute  of 
limitations  to  run  against  the  note,  as  to  them,  from  the  date  named  in 
the  indorsement    Mitchell  v,  McUenry,  352. 

4.  Fraud  and  conspiracy  in  obtaining  signature  of  maker.  Where 

plaintiff  was  prosecuting  a  suit  for  damages  against  two  defendants  for 
fraud  in  imposing  upon  and  selling  to  him  a  worthless  patent  right,  and, 
pending  the  suit,  plaintiff's  attorneys  entered  into  an  agreement  with 
one  of  the  defendants,  whereby  he,  while  pretending  to  be  a  defendant, 
was  to  assist  in  the  prosecution  of  the  suit,  and  was  to  share  the  amoun  t 
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which  should  be  recovered,  and,  under  such  arran^ment,  said  defend- 
ant betrayed  his  co-defendant  into  executing  with  him  a  joint  promissory 
note  to  plaintiff  in  settlement  of  the  suit,  held  that  plaintiff,  if  he  knew 
at  the  time  of  the  conspiracy  by  which  the  note  was  procured,  or  after- 
wards knowingly  ratified  it,  could  not  profit  by  the  transaction,  and 
could  not  recover  on  the  note  as  against  the  betrayed  defendant.  Mitch- 
ell V.  Donahey,  376. 

5.  :  FRAUD  OF  ATTONEY   AS  AFFBCTINO  CLIENT.      In  SUCh  CaSO,  if 

plaintiff  was  innocent  of  the  fraud  and  conspiracy  practiced  by  his  attor- 
neys, he  would  not  be  bound  thereby,  and  he  would  be  entitled  to 
recover  upon  the  note  as  against  both  defendants,  unless  it  should  be 
shown  that  the  suit,  in  settlement  of  which  the  note  was  given,  was 
founded  upon  no  valid  claim,  and  that  the  note  was  thus  without  consid- 
eration.   Id, 

6.  Procured  qt  undue  influence  upon  feeble  mind:  set  aside.  See 

Ck>ntracts,  19. 

PUBLIC   LANDS. 
See  Government  Lands. 

RAILROADS. 

1.  Right  of  way:  damages.  Where  a  railway  company,  in  laying  its 
road  across  a  farm,  destroys  a  valuable  spring,  that  fact  should  be  con- 
sidered in  estimating  the  damages,  and  evidence  as  to  the  character  of 
the  spring,  and  of  its  destruction,  is  admissible.  Wvtklemans  v.  The 
Des  Moines  d;  Northwestern  R^y  Co.^  11. 

2. :   :  WHOLE  farm  to  be  considered.     On  a  question  of 

damages  caused  to  a  body  of  land  used,  improved  and  occupied  as  one 
farm,  oy  the  construction  of  a  railroad  across  the  same,  the  whole  farm 
must  be  considered,  and  testimony  offered  as  to  the  damage  to  separate 
portions  of  the  farm  was  properly  excluded.    Id, 


3.  : :  evidence.    A  witness  who  is  called  to  testify  as  to  the 

damages  to  a  farm,  arising  from  the  taking  of  a  portion  of  it  for  railway 
purposes,  may  testify  as  to  what  other  lands  sold  for  in  the  same  neigh- 
Dorhood,  for  the  purpose  of  showing  his  knowledge  of  the  value  of  land 
in  that  vicinity;  and,  for  the  same  purpose,  he  may  state  what  he  has 
heard  others  say  concerning  sales  of  land  made  by  them.    Id. 

4. :  :  .    On  the  trial  of  such  question,  it  was  not  com- 

getent  to  ask  the  commissioners,  who  had  assessed  the  damages  in  the 
rst  instance,  whether  their  assessment  correctly  expressed  their  judg- 
ment; but  they  might  be  asked  for  their  judgment  at  the  time  of  the 
trial  on  appeal.    Id, 

5.  : : .    Where  a  spring  was  destroyed  by  aright  of 

way  taken  for  a  railway,  it  was  not  error,  in  a  trial  of  the  question  of 
damages  to  the  land,  to  allow  one  of  the  company's  witnesses,  who  had 
testified  to  the  damage,  to  be  asked  on  cross-examination  how  much 
damage  the  destruction  of  a  spring  of  a  certain  capacity  would  be  to  the 
land.    Id, 

6.  : :  practice:  special  interrogatories.    In  submitting 

to  a  jury  a  cause  involving  the  damages  cansed  by  taking  the  right  of 
way  through  a  farm  for  a  railroad,  the  court  properly  refused  to  permit 
special  iuterrogatories  asking  the  opinion  of  tne  jur^  as  to  the  damages 
to  separate  parts  of  the  farm,  and  other  interrogatories  which  related  to 
questions  not  involved  in  the  case.    Id. 
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7. :  EXTENT  OF  right:  statute  construed.    The  restriction  as  to 

what  is  **necessary/'  in  section  1244  of  the  Code,  applies  to  the  quantity 
of  land  to  be  taken  for  right  of  way,  and  not  to  the  qaantity  of  earth, 

gravel,  stone,  timber,  etc.,  which  may  be  removed  from  the  land  con- 
emned.  But  the  railroad  company  may  not  wantooVy  destroy  timber, 
or  use  earth,  etc.,  for  other  purposes  than  those  provided  in  the  statute. 
Id» 

8.  Injuryto  brakeman:  neoltgknce  in  "backing"  train.    Where  a 

brakeman,  when  about  to  make  a  coupling,  was  authorized  by  the  cus- 
tom in  such  cases  to  believe  that  the  train  would  not  be  **  backed''  until 
he  was  ready  and  should  so  signal,  it  was  negligence  in  those  in  charge 
of  the  train  to  **  back''  it  without  such  signal.  Romick  r.  C,  R,  I.  *t 
P.  R'y  Co.,  167. 

9.  Personal  injury:  ejectment  from  passenger  station.  It  appears 

from  the  evidence  in  this  case  that  plaintiff  was  a  woman  of  ill-repute, 
and  had  on  prior  occasions  conducted  herself  about  the  defendant's  pas- 
senger station  in  a  lewd  and  indecent  manner,  and  that,  in  the  evening 
of  a  certain  day,  at  a  time  when,  by  the  defendant's  rules,  the  ladies' 
waiting  room  was  closed,  and  several  hours  prior  to  the  departure  of  the 
train  on  which  she  said  sne  was  about  to  travel,  she  by  some  artific,  had 
gained  admission  to  the  waibng  room,  and  that,  for  misconduct  therein, 
sbe  was  vemoved  by  the  police  at  the  request  of  defendant's  agent,  but 
without  any  force  whatever;  and  it  was  held  that,  if  plaintiif  was  en- 
titled to  a  verdict  at  all,  it  was  only  for  nominal  damajges,  and  that  a 
verdict  for  8175  should  be  set  aside.  Beeson  r.  C,  R,  /.  <t  P.  R'y 
Co.,  173. 

10.  Right  of  way  deed:  compliance  with  conditions  of  essential. 
Where  plaintiffs  conveyed  to  a  railway  company  the  right  of  way  over 
their  land,  in  consideration  of  the  location  and  construction  of  a 
railway  along  a  contemplated  line,  held  that  the  grantee  of  said  com- 
pany could  not,  by  virtue  of  such  conveyance,  use  such  right  of  way  for 
a  line  of  railway  which  did  not  conform  in  substance  to  such  contem- 
plated line,  but  which  ran  in  a  different  direction.  Crosbie  v,  ChiccigOy 
Iowa  dt  Dakota  R'fj  Co.,  189. 

11.  Right  of  way:  damages:  evidence.  The  land  in  question  was  not 
a  desirable  tract,  was  situated  more  than  two  miles  beyond  the  limits  of 
the  city  of  Des  Moines,  and  was  approached  from  the  city  by  way  of 
Greenwood  Avenue,  but  lay  more  than  a  mile  from  that  avenue,  and 
eifl|4ity  rods  south  of  the  line  of  the  avenue  extended  westward.    On  the 

auostion  of  damages  to  plaintiff  caused  by  taking  the  right  of  way  over 
le  land,  held  that  evidence  to  the  effect  that  Greenwood  Avenue  was  a 
good  road  by  which  to  approach  the  land  was  proper,  but  that  evidence 
as  to  the  superior  character  of  the  improvements  upon  said  avenue  wa< 
not  proper  to  be  admitted,  it  not  appearing  that  the  land  is  likely  to  b) 
in  demand  in  thQ  near  future  for  residence  purposes.  LaMoni  v,  St.  L., 
D(wr  M.  db  N.  R'y  Co.,  193. 

12.  Negligence  in  repairing  cars:  evidence  of  custom.  Evidence 
as  to  the  time  when  railway  companies  usually  replace  certain  portions 
of  their  machinery  is  immaterial,  when  it  is  not  shown  that  the  cu-^'om 
has  any  relation  to  the  avoidance  of  the  kind  of  injury  complained  of. 
Kittenngham  v.  Sioux  City  dt  Pac,  R'y  Co,,  285. 

13.  Injury  to  employe:  contributory  negligence:  means  of  knowl- 
edge. Where  an  employe  of  a  railway  company  knew,  or  by  the  exer- 
cise of  reasonable  care  could  have  known,  of  the  company's  nesrligence, 
whereby  he  claims  to  have  been  injured,  and  of  which  he  complains,  he 
was  guilty  of  contributory  negligence  in  incurrinar  the  danger,  and  he 
cannot  recover  for  the  injury  so  sustained.    Id, 
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14.  '  :  INSTRUCTION.  Where  the  evidence  tended  stronffly  to  show 
that  the  injury  complained  of  was  the  result,  not  of  defendant^H  negli- 
(?ence,  but  of  an  ordinary  cut,  ajfgravated  by  a  depraved  condition  of 
plaintiff's  system,  the  court  properly  instructed  that  plaintiff  could  not 
recover,  if  tne  jury  found  that  plaintiff '^s  injury  occurred  by  reason  of 
the  impurity  of  his  blood.    Id, 

15.  Neoligbnck:  means  op  knowledge.  Where  nothing  has  ever  oc- 
curred to  suflrgest  to  a  railway  company  that  there  is  any  danger  in  a 
certain  line  of  conduct,  the  company  cannot  be  said  to  have  had  such 
means  of  knowledge  of  the  alleged  danger  as  to  render  it  negligent  in 
continuing  in  that  line.    Id. 

IG.  Duty  in  regard  to  stock  running  at  large.  A  railroad  company 
is  under  no  obligation  to  provide  places  for  stock  to  leave  its  track. 
Oilman  v.  Sioux  Citi/  <0  Pac.  R'y  Co,y  299. 

17.  On  city  streets:  power  of  city  acting  under  special  charter: 
compensation  to  ix>t  owners.    See  Cities  and  Towns,  10. 

18.  On  city  streets:  damages  to  lot  owners:  evidence.  In  an  action 
against  a  city  to  recover  damages  for  allowing  a  street  to  be  used  for 
railway  purposes  without  compensation  to  the  owners  of  abutting  lots, 
evidence  that,  by  the  operation  of  the  railway  travel  had  been  diverted 
from  the  street,  was  admissible,  for  tho  purpose  of  showing  that  the 
rental  value  of  property  on  that  street  had  b3cu  diminished.  Stange  v. 
City  of  Dubuque,  303. 

19.  Violation  op  railroad  taripf  iaw:  parties  equally  guilty:  no 
RECOVERY.    See  Contract,  15. 

20.  Right  OP  LAND-OWNER  TO  OPEN  crossing:  burden  to  establish,  a 
farmer  is  not,  as  a  matter  of  course,  entitled  to  an  open  crossing  for  his 
stock  over  the  track  of  a  railway  which  traverses  his  farm,  regardless  of 
all  other  means  of  crossing;  and,  before  he  can  demand  such  open  cross- 
ing, he  must  show,  at  least,  that  he  has  no  other  adequate  means  for 
transferring  his  stock  from  one  side  to  the  other  of  the  track.  The 
piaintiff  having  failed  to  bring  up  all  his  evidence  on  this  appeal,  this 
court  cannot  say  that  the  court  below  erred  in  finding  that  he  was  not 
entitled  to  the  open  crossing  demanded  by  him.  CuHia  v.  The  C,  M. 
db  St.  P.  R'y  Co.,  418. 

21.  Condemnation  op  right  op  way:  jurisdiction  op  sheriff's  jury: 
CERTiORARL  A  sheriff 's  jurjT  has  no  jurisdiction  in  proceedings  to 
condemn  right  of  way  for  a  railroad,  unless  the  owner  refuses  to  grant 
tne  right  of  wa^;,  or  the  parties  are  unable  to  agree  upon  the  compen- 
sation to  be  paid  therefor.  Code,  §  1244.  Consequently,  where  the 
owner  had  conveyed  the  right  of  way  to  the  railway  company,  though  by 
a  deed  which  he  was  seeking  to  have  set  aside  in  equity,  since  the  deed, 
until  set  aside,  vested  the  title  prima  facie  in  the  railway  company,  the 
proceedings  of  the  sheriff 's  jury,  called  out  upon  the  owner's  motion, 
were  without  authority,  and  were  properly  set  aside  on  certiorari.  Coun- 
cil Bluffs  <t  St.  L.  R'y  Co.  v.  Bentley,  446. 

22.  Custom  to  block  frogs:  negligence:  evidence.  Where  the  neg- 
ligence complained  of  was  that  defendant  had  failed  to  block  a  frog  m 
its  track,  it  was  proper  to  allow  plaintiff  to  prove  (without  avering  it  in 
his  petition)  an  order  and  custom  on  the  pturt  of  defendant  to  block  all 
frogs  along  its  lines,  for  the  purpose  of  showing  an  admission  that  frogs 
unprotected  are  dangerous  to  employes.  Coatee  v.  The  B.,  C.  li.  dS:  N. 
R'tj  Co.,  486. 

23.  Death  through  negligence:  life  tables  as  evidence.  The 
standard  tables,  showing  the  life  expectancy  of  people  of  different  ages. 
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have  been  too  Iod^  conceded  to  be  competent  eridence  in  coses  of  per- 
manent personal  mjuries  to  railway  operatives  to  be  even  questioned. 
Id, 

24.  Injury  TO  employe:  employe's  knowledge  of  the  danger:  bur- 
den OP  PROOF.  In  an  action  for  personal  injury  throujjh  the  ne^iiiDrence 
of  a  railway  company,  where  the  defendant  lias  shown  that  the  plaintilf 
knew  of  the  dangerous  condition  of  the  road  or  machinery  which  lie 
aided  to  operate,  it  is  then  incumbent  on  the  plaintiff  to  show  that  he 
was  in  some  manner  justifiable  in  exposing  himself  to  the  dan^iper,  before 
he  can  recover.  And  the  rule  is  not  different  when  I  he  injury  results  in 
death,  and  the  action  is  brought  by  the  administrator.    Id, 

25.  Personal  injury:  measure  of  damges:  instructions  too  gener- 
al, in  such  case,  an  instruction  to  the  jury  that  *'tbe  measure  of  dama- 
fceh  will  be  such  sum,  not  to  exceed  the  amount  claimed,  as  they  may 
find  from  the  testimonj;  in  the  ease  will  compensate  for  the  loss  sustained 
by  the  injuries,  taking  int)  consideration  all  the  testimony  having  a  bear- 
ing thereon,"  was  not  sufficiently  explicit.  For  the  elements  of  dam- 
age in  such  a  case,  see  Donaldson  v.  Railroad  Co.t  IS  Iowa,  280.  Id. 

26.  Rio^tofway:  condemnation  by  third  person  under  contract: 
RIGHTS  OF  THifi  public:  gahnishmknt.  Where  a  railroad  company 
contracted  with  a  person  to  furnish  at  a  given  sum  per  mile  its  right  of 
way  at  his  own  expense,  purchasing  and  condemning  in  the  name  of  the 
company,  held  that  the  public  and  land-owners  were  not  bound  to  take 
any  notice  of  the  intermediate  contractor,  but  that  as  to  them  the  com- 
pany was  the  only  responsible  party;  and  where  a  right  of  way  had  been 
condemned  by  the  contractor,  and  the  award  paid  to  the  sheriff,  but  the 
land-owner  had  taken  an  appeal,  and  the  compar^  had  been  garnished 
by  a  judgment  creditor  of  the  land-owner,  held,  further,  that  the  con- 
tractor was  bound  to  take  notice  of  the  garnishment,  and  his  payment 
of  an  additional  sum  to  the  land-owner  in  settlement  of  the  appeal,  and 
for  a  deed  for  the  right  of  way  in  question,  did  not  exonerate  the  com- 
pany from  liability  as  garnishee  to  account  for  the  additional  sum  so  ad- 
mitted to  be  due  to  the  land-owner,  and  judgment  in  this  case  was 
properly  rendered  against  it  as  g-amishee  lor  such  sum.  Buchanan 
County  Bank  v.  C.  i?.,  i.  F.  tt  N.  ir.  R'jf  Co.,  494. 

27.  Right  TO  fence  track  within  town  or  city  limits:  liability 
FOR  INJURY  TO  STOCK.  A  railroad  company  has  the  same  right  to  fence 
its  right  of  way  over  land  which  lies  within  the  corporate  limits  of  a 
city  or  town,  but  outside  of  or  beyond  streets  or  alleys  or  other  public  high- 
ways, as  if  the  corporation  did  not  exist,  unless,  possibly,  such  right 
may  be  controlled  by  amunicipid  ordinance;  and,  where  a  company  fails 
to  fence  its  track  at  such  a  place,  it  becomes  liable  to  the  owner  of  any 
stock  injured  or  killed  bv  reason  of  the  want  of  siMh  fence.  Code  §  1289. 
Coyle  V.  The  C,  3f.  d-  SL  P.  R'fj  Co.,  618. 

28.  Fire  by  sparks  from  engine:  prima  facie  evidence  of  negli- 
gence. Under  the  last  clause  of  section  1289  of  the  Code,  the  fact  of  an 
injury  resulting  from  fire  caused  by  sparks  escaping  from  an  engine  is 
prima  facie  evidence  of  negligence,  which  the  defendant  must  rebut. 
Small  V.  The  C,  R,  I.  d^  P.  R'lj  Co.,  50  Iowa,  338,  followed.  Babcock 
V.  C,  R.  /.  <£•  I\  R'y  Co.,  593. 

29.  :  NEGLIGENCE:    CIRCUMSTANTIAL    EVIDENCE    TO    PROVE.      The 

doctrine  announced  in  Gandy  v.  The  C.  <f'  N.  \V.  IVy  Co.,  30  Iowa,  420, 
that  the  fact  of  negligence  on  the  part  of  a  railway  company,  in  setting 
out  a  fire  by  sparljs  from  an  engine,  may  be  established  by  circumstantial 
evidence,  held  to  appljr  as  well  where  the  testimony  is  offered  by  wny 
of  rebuttal,  as  where  it  is  produced  in  making  out  the  case  in  chief;  and 
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Buch  evidence  so  inlrodaced  in  this  case  was  properly  submitted  to  the 
jury.    Id, 

30.  :  EVIDENCE.    From  the  fact  that  some  of  the  conditions  under 

which  two  fires  set  out  at  about  the  same  place  by  sparks  from  a  locomotive 
ensrine,  one  of  which  caught  within  the  n^ht  of  way  of  the  defendant,  were 
the  same,  it  cannot  be  inferred  that  the  other  fire  also  caught  within  the 
right  of  way,  and  the  admission  of  evidence  of  the  similarity  of  such  con- 
ditions for  the  purpose  of  raising  such  inference  was  erroneous.    Jd. 

31.  :  negligence:  conflict  in  evidence:  what  constitutes. 

In  an  action  against  a  railway  company  for  damages  caused  by  the  negli- 
gence of  the  defendant  in  setting  out  a  fire  by  sparks  from  its  engine,  the 
occurrence  of  the  fire  is,  under  the  statute  and  the  decisions  of  this  court, 
prima  facie  evidence  of  negligence  on  the  part  of  defendant.  With  this 
prima  facie  evidence  on  one  side,  and  the  direct  evidence  of  defendant 
on  the  other  side  that  it  was  not  negligent,  there  arises  a  conflict,  which 
it  is  the  duty  of  the  court  to  submit  to  the  jury.  Much  more  does  such  a 
conflict  arise  where,  as  in  this  instance,  the  prima  facie  case  made  by  the 
occurrence  of  the  fire  is  corroborated  by  circumstantial  evidence  of  the 
defendant's  negligence.    Jd. 

32.  Collision  at  highway  crossing:  contributory  negligence  de- 
feats recovehy.  In  an  action  for  damages  caused  by  a  collision  of 
defendant's  train  with  plaintiff's  team  at  a  highway  crossing,  although 
defendant  may  have  been  negligent  in  not  giving  the  usual  signals,  yet 
plaintiff  cannot  recover,  if  the  negligence  of  the  person  driving  tho  team 
contributed  materially  to  the  acadent.  Schaefevt  v.  The  C,,M*<t  St,  F. 
Ky  Co,,  624. 

33.  :  contributory  negligence:  acts  constituting.    Where  a 

person  traveling  on  a  highway,  and  approaching  a  known  crossiug  of 
a  railway  track,  with  knowledge  that  the  view  of  an  approaching  train 
is  to  an  extent  obstructed,  heedlessly  permits  his  team  to  trot  over  the 
highway,  and  makes  no  effort  to  look  or  listen  for  an  approaching  train 
for  a  distance  of  eighteen  rods  from  the  track,  he  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  him  from  recovering,  if  a  collision 
occurs,  provided  there  are  no  circumstances  which  are  calculated  to  dis- 
tract his  attention.    Id, 

34.  Sounding  whistle  at  crossing:  negligence.  Where  an  engineer 
is  approaching  a  highway  crossing  with  his  train  at  a  rapid  rate,  and, 
when  near  the  crossmg,  but  as  soon  as  it  is  possible,  he  sees  a  team  ap- 
proaching the  track,  and  that  a  collision  will  certainly  occur  unless 
something  is  done  immediately  to  prevent  it,  the  natural  and  usual  thing 
to  do  is  to  sound  the  whistle,  and  in  so  doing  he  is  not  guilty  of  negli- 
gence, though  the  sound  of  the  whistle,  by  frightening  the  horses,  may 
possibly  contribute  to  the  collision.    Id, 

35.  Risks  assumed  by  employes:  dangers  from  snow  banks.  Railroad 
employes  assume  the  risk  of  all  dangers  necessarily  attendant  upon  the 
operation  of  the  roads.  Among  these  dangers  are  those  aiising  from 
snow  and  its  removal  from  the  track  in  the  usual  manner — by  the  use  of 
snow  plows,  and  an  employe  who  is  injured  by  a  snow  bank,  made  along 
the  track  by  the  'ordinary  use  of  a  snow  plow,  cannot  recover  for  such 
injury,  and  the  company  cannot  be  charged  with  negligence  on  account 
thereof.    Dowell  v,  B.,  C,  R,  dt  N,  R'tj  Co.,  629. 

36.  Personal  injury:  riding  in  freight  car:  contributory  negli- 
gence. Where  one,  having  cattle  on  the  train,  has  time  to  get  aboard 
the  **caboo8e,''  but  fails  to  do  so,  and  boards  a  freight  car  and  rides 
therein,  by  reason  of  which  fact  he  is  injured,  he  is  guilty  of  such  contribu- 
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tory  noprlifjence  as  will  defeat  his  recovery  for  such  injury,  cohwithstand- 
in^r  the  railway  employes  may  have  been  negliffent  m  not  bringiof?  tho 
•*caboo8e"  within  a  reasonable  distance  of  the  aepot.  Player  v,  B.,  C. 
B.  d:  N,  Ky  Co^  723. 

37.  Personal  INJURY  TO  employe:  recovery  against  receiver:  stat- 
ute coNSTRUKD.  A  receiver,  who  ia  opei-atin^r  a  railroad  under  the  ap- 
pointment and  direction  of  a  court,  is  included  under  the  terms,  "persons 
owning:  or  operating  railways, ''  in  contemplation  of  §  §  1278,  1307  of  the 
Code;  and  such  receiver,  or  nither  the  property  in  his  hands,  is  liable  for 
the  claim  of  an  employe  for  injuries  received  through  the  negligence  of 
co-employes.    Sioan  r.  Central  lotca  R'y  Co^  728. 

38. :  recovery  against  company  taking  from  a  receiver  the 

ROAD  burdened  WITH  THE  LIABILITY.  Where  a  railroad  was  for  a 
time  opei-ated  by  a  receiver,  under  the  appointment  and  direction  of  the 
United  States  circuit  court,  and  during  this  time  a  claim  for  damages 
arose  in  plaintiff's  favor  and  against  the  receiver,  on  account  of  per- 
sonal injuries,  and  the  court  ordered  the  railway  to  be  turned  over  to 
the  defendant,  upon  condition  that  it  would  assume  and  pay  all  liabili- 
ties incurred  while  the  road  was  operated  by  the  receiver,  and  the  de- 
fendant accepted  the  property  with  the  conditions  attached,  held  that  it 
thereby  became  liable  to  the  plaintiff  on  account  of  his  claim  for  dam- 
ages, and  that  an  action  thereon  was  properly  brought  against  defend- 
ant.   Id. 

39.  Personal  injury  of  brakeman:  contributory  negligence: 
question  for  jury.  Whether  or  not  the  plaintiff,  a  brakeman,  was 
puilty  of  contributory  negligence  in  not  taking  hold  of  the  brake-rod, 
or  something  else,  to  steady  himself,  in  anticipation  of  a  '*jerk,*'  was  a 
question  for  the  determination  of  the  jury  from  a  consideration  of  all  the 
circumstances.    Id, 

-40.  A  uthortty  of  conductor  to  employ  brakembn  :  liability  of  com- 
pany. When  a  regular  brakeman  is  absent,  and  the  safe  and  proper 
management  ot  the  train  requires  it,  the  conductor  has  authority  to  em- 
ploy a  brakeman  for  the  time  l>eing,  who  thereby  becomes  an  employe 
of  the  company,  and  is  entitled  to  recover  for  injuries  received  through 
the  neghgence  of  a  co-employe.    Jd, 

41.  Personal  injury  to  brakeman:  sundry  rulings  of  the  trial 
couuT  considered  and  approved.  The  instructions  given  by  the 
court,  and  the  rulings  upon  the  admission  of  evidence,  and  upon  the 
submission  of  special  interrogatories  to  the  jury,  and  upon  the  special 
findings  of  the  jury,  being  considered  by  the  court,  and  found  to  be  in 
harmony  with  the  views  already  expressed  in  this  case,  are  approved. 
Id, 

REAL  ESTATE. 

1.  Action  at  law  to  recover:  legal  title  prevails.    See  Recovery 

of  Real  Property,  1. 

2.  Treated  as  personalty  in  execution  of  will.    See  Will,  10;    In 

settlement  of  partnership.    iSee  Partnership,  4. 

RECEIVER. 

1.  Of  railroad:  liability  fob  injury  to  employe.  See  Railroads, 
37,  38. 
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RECOVERY  OF  PERSONAL  PROPERTY, 
See  Replevin. 

RECOVERY  OF  REAL  PROPERTY. 

I,  Action  at  law:  legal  title  prevails.  In  an  action  at  law  for  the 
recovery  of  the  possession  ot*  real  estate,  where  no  e<juitable  defense  is 
pleadecf,  the  legal  title  must  prevail.    Gwpinger  r.  Rtngland,  76. 

REDEMPTION. 

1.  From  foreclosure  sale  by  one  not  a  party:  terms  op.    A  junior 

lien  holder,  who  is  not  made  a  i)arty  to  a  foreclosure  proceeding,  may 
not  only  redeem  from  the  sale  within  the  statutory  period,  but  he  may 
afterwards  redeem  by  paying  ihe  mortgage  debt,  with  interest  and  other 
proper  charges;  and,  if  the  purchaser  at  the  foreclosure  sale  has  been  in 
possession,  the  lien-holder  may  demand  an  accounting  of  the  rents  and 
profits,  and  have  the  same  applied  on  the  mortgage  debt  Bunce  r. 
Went,  80. 

2.  :  pleading:  offer  to  pay.  In  such  case  an  offer,  in  the  peti- 
tion of  the  lien-holder  seeking  to  redeem,  to  pay  any  balance  that  may 
be  found  due  from  him,  is  sufficient.    Id. 

3.  From  judicial  sale:  right  of  as  between  junior  and  senior  lien- 

noLDERs:  statutory  and  equitable  right,  a  junior  lien-holder 
has  no  right  under  the  statute  to  redeem  property  sold  at  judicial  sale 
afler  nine  months  subsequent  to  the  date  of  sale;  but  where  the  sale  was 
under  the  foreclosure  of  ii  mortgage,  to  which  the  junior  lien-holder  was 
not  made  a  party,  he  had  the  right  in  equity  to  redeem  from  the  sale, 
and  the  mortgagee,  who  was  the  purchaser  at  the  foreclosure  sale,  had 
the  right  also  to  redeem  from  the  junior  lien-holder,  by  paying  him  the 
amount  upon  which  his  claim  was  based.    Newell  v,  Pennick,  123. 

4.  :  right  of  as  between  junior  and  senior  mortgagees  :  terms 

OF.  Where  B.  mortga^d  land  to  defendant,  and  afterwards  mortgaged 
the  same  land  to  plaintift's.  and  defendant,  under  a  foreclosure  of  his 
mortgage,  to  which  plaintiffs,  were  not  made  parties,  procured  a  deed  to 
the  land,  and  afterwards  plaintiffs,  under  a  foreclosure  of  their  mortgage, 
to  which  defendant  was  not  made  a  party,  also  obtained  a  deed  to  the  land, 
Jield  that,  while  plaintiffs'  right,  as  junior  mortgagees,  to  redeem  from 
the  penior  mortgage,  was  not  cut  off  by  the  foreclosure  of  the  senior 
mortgage,  j^et  that  right  was  not  absolute,  but  that  defendants  could 
prevent  the  exercise  of  that  right  by  themselves  redeeming  from  the 
.lunior  mortgage,  by  paying,  not  merely  the  amount  for  which  the  land 
sold  on  the  foreclosure  of  the  junior  mortgage,  but  the  amount  of  plaint- 
iffs' judgment  against  B.  upon  the  junior  mortgage  debt.  Smith  c. 
Shai/,  119. 

5.  From  mortgage  foreclosure  sale:  by  junior  lien-holder  not 

MADE  A  party:  TERMS  OP.  Onewho  buys  property  under  a  mortgage 
foreclosure  holds  title  thereto,  subject  to  the  right  of  redemption  by  a 
junior  lien-holder  not  made  a  party  to  the  foreclosure,  upon  his  paying 
to  the  purchaser  the  amount  of  the  mortgage  debt,  interest  and  costs, 
and  taxes  paid  by  the  purchaser,  and  the  value  of  all  improvements 
made  in  good  faith  hj  the  purchaser  upon  the  premises,  less  the  rents 
and  profits  of  the  premises  while  in  the  possession  of  the  purchaser.  But 
the  purchaser  may,  before  redemption,  remove  improvements  made  by 
him,  if  it  can  be  done  without  injury  to  the  premises;  and  in  that  case 
he  cannot  recover  their  value  from  the  redemptioner,  nor  can  he  be  com- 
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pelled  to  account  (o  the  rcdompUoner  for  the  rents  and  profits  arising 
from  such  improTements  while  remaining  on  the  premises.  Poole,  Gil- 
Ham  &  Co,  r.  Johnson,  611. 

6.  Frou  mobtoaob  poreclobure:   by  junior  lien-holder  not  made 

A  PARTY.  A  junior  lien-holder  has  in  equity  a  right  to  redeem  from  a 
senior  mortgage  until  that  ri^ht  is  cut  off  by  foreclosure,  and  it  is  not  af- 
fected by  foreclosure  proceedmgs  to  which  he  is  not  made  a  piirty.  Such 
equitable  right  to  redeem  is  not  taken  away  or  abridged  by  the  statute 
providing  for  redemption  after  foreclosure.    Spurgin  r.  Adamson,  661. 

7.  :  OP  HOifESTEAD  BY  JUDGMENT  CREDITOR.    A  mere  judgment 

creditor  has  no  lien  upon  the  debtor's  homestead,  and  he  has  no  right 
to  redeem  the  same  from  one  who  purchases  it  under  the  foreclosure  of 
a  senior  mortgage.    Id, 

8.  :  TERMS  OP.    A  junior  incumbrancer,  in  making  redemption  from 

a  senior  mortgage,  is  required  to  pay  the  full  amount  of  the  mortga?^ 
debt,  even  though  he  seeks  to  redeem  but  a  part  of  the  mortgaged 
premises.    Id, 

9.  From  mortgage  poreclosure:  by  junior  incumbrancer  not  made 

A  PARTY :  TERMS  OP.  One  who  purchases  real  estate  under  the  foreclos- 
ure of  a  mortgage,  to  which  a  junior  incumbrancer  was  not  made  a 
party,  holds  the  property  subject  to  redemption  by  such  junior  incum- 
brancer, and  must  account  for  the  rents  and  profits  of  the  premises  while 
enjoyed  by  him,  and  is  entitled  to  credit  for  improvements  made  and 
for  taxes  paid  upon  the  land.    Id.    See,  also,  Mortgage,  7. 

10.  From  tax  sale.    See  Tax  Sale  and  Deed,  1-4. 

11.  From  tax  sale:  oppeb  made  too  late.    See  Tax  Sale  and  Deed,  6. 

R£F£RCci. 
1.  Practice  beporb:  preserving  evidence.    See  Practice,  3. 

REPLEVIN. 

1.  Action  against  sheripp  who  has  parted  with  possession.    Under 

§  8239  of  the  Code,  an  action  for  the  recovery  of  personal  property, 
wrongfully  levied  upon  and  sold  by  a  sheriff  to  pay  another's  debt,  may 
be  begun  and  maintained  against  the  sheriff,  notwithstanding  he  may 
have  sold  the  property  and  parted  with  the  possession  thereof,  provided 
due  notice  of  plaintiff's  ownership  was  served  upon  him  while  in  pos- 
session.   Hardy  v.  Moore,  65. 

2.  Platntipp  must  show  title  in  himselp  before  dependant  is  put 

to  his  defense.    See  Fraudulent  Conveyance,  7. 

,  3.  Against  sheripp:  substitution  op  attaching  creditor:  statute 
unconstitutional.  Where  a  sheriff  levies  upon  personal  property, 
under  a  writ  of  attachment,  and  the  owner  of  the  property  replevies  it. 
the  attaching  creditor  cannot  be  substituted  as  defedant  in  place  of  the 
sheriff,  and  the  sheriff  discharged,  under  sections  2572,  2573  and  2574 
of  the  Code.  Said  sections,  so  far  as  they  provide  for  such  substitution, 
are  unconstitutional.  Sunherg  r.  Babcock,  61  Iowa,  601,  followed, 
Maish  V,  Littleton,  105. 

4.  Op  corn  purchased  under  contract:  evidence.  Where  plaintiffs 
entered  into  a  contract  to  furnish  money  to  defendants  wherewith  the 
latter  were  to  buy  com  for  plaintiffs,  and  it  appeared  that  the  defendants, 
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when  they  bad  bought  a  crib  of  corn,  would  mark  the  crib  with  plaint- 
iff's name  and  draw  upon  plaintiffs  for  the  cost  of  the  same,  accompany- 
ing the  draft  with  a  receipt  for  the  crib,  held  that  the  corn  thus  became 
the  property  of  plaintiffs,  as  between  them  and  the  defendants,  and,  in 
an  action  between  them  to  recover  possession  of  the  corn,  it  was  imma- 
terial that  it  was  bought  with  defendants'  and  not  with  plaintiffs'  money, 
and  that  defendants  had  given  to  othera  crib  receipts  for  portions  of  the 
same  com,  and  that  defendants  removed  the  com  from  the  cribs  for  the 
purpose  of  shelling  and  shipping.    Dows  db  Co,  v,  Morse  d^  Lilly ^  231. 

5.  Op  undivided  interkst  in  growing  crop.     Where  chattels  of  the 

same  nature  and  quality,  belonging  to  different  owners,  are  mingled  in 
one  mass,  any  owner  may  claim  his  share  by  replevin;  but  where  the 
property  is  not  susceptible  of  division,  as  in  the'^case  of  a  growing  crop, 
replevin  will  not  lie,  uecause  the  undivided  share  sought  to  be  recovered 
cannot  be  seized  and  delivered  to  the  plaintiff.  Read  v,  Middletoiu 
317. 

6.  Will  not  lib  when  plaintiff  is  in  possession  of  the  property. 

See  Execution,  6. 

REPORTER. 
See  Short-hand  reporter. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

ROAD  SUPERVISOR. 

1.  Failure  to  account  for  funds:  township  trustees  cannot  main- 
tain ACTION  AGAINST.    See  Towiiship  Clerk,  1. 

ROBBERY. 
1.  Indictment  for:  sufficiency  of.    See  Criminal  Law,  6. 

RULES. 

1.  Of  supreme  court  for  admission  of  attorneys  to  the  practice  of 
law  in  iowa,  760. 

SALE. 

1.  Of  corn  to  be  delivered:   action  for  non-delivery:   demand 

and  tender.  Before  one  can  recover  damages  for  the  non -delivery  of 
com  contracted  for,  where  no  part  of  the  price  has  been  paid,  he  must 
tender  the  contract  price  and  demand  the  corn.     Wire  r.  Foster ^  114. 

2.  :  :  measure  of   damages.    Where  defendant  sold  and 

agreed  to  deliver  to  plaintiff  at  his  farm  a  few  miles  from  S.  certain 
com,  to  be  paid  for  when  delivered,  at  the  market  price,  held  that,  since 
the  law  presumes  that  plaintiff  could  have  gone  into  the  market  and 
bought  the  corn  at  the  market  price,  he  was  not  damaged  by  defendant's 
failure  to  deliver,  \,Boies  v,  Vincent,  24  Iowa.  387,)  and  the  fact  that  the 
quantity  of  com  contracted  for  was  not  in  the  market  at  S.,  at  the  time 
fixed  for  delivery,  is  not  material.    Id. 

3.  Of  land  by  agent:  power  of  agent.    See  Agent  and  Agency,  2. 

4.  Absolute  on  face— mortgage  in  fact:  evidence.    See  Bill  of 

Sale,  1. 
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SALOONS. 

1.  Allowing  minors  in:  knowledge  of  PRorniETon  as  affecting 
guilt:  liability  fou  offense  op  servant.  Sec  CrimiDol  Law, 
16, 16. 

SCHOOL  DISTRICT. 

1.  Subdivision   of:   apportionment  op   assets:   resulting  trust. 

When  a  school  diatrict  was  subdivided,  and  upon  apportionment  of  the 
assets  it.was  agreed  that  certain  taxes  vet  to  be  collected  from  territory 
not  included  in  the  plaintiff  should  be  paid,  when  collected,  to  the 
plaintiff,  there  was  no  lejyral  difficulty  in  plaintiff*8  receiving  such  pay- 
ment; and  the  fact  that  it  did  not,  and  that  the  money  was  paid  to  the 
district  formed  out  of  the  territory  from  which  the  taxes  were  collected, 
did  not  make  the  latter  district  in  any  sense  the  trustee  of  the  former. 
Diet.  Twp,  of  Jasper  v.  Diet,  Twp.  of  Wheatland,  62. 

2.  Is  municipal  corporation,   and  may  issue  bonds  as  such,    a 

school  district  is  properly  called  a  municipal  corporation,  according  to 
the  modem  use  of  that  terra ;  and,  as  such,  may  obliffato  itself  by  bonds 
issued  under  the  provisions  of  chapter  93  of  the  acts  of  the  Fourteenth 
General  Assembly.    Curry  v.  Dial,  Twp,  of  Sioux  City,  102. 

3.  Boundaries:   power  op  county  superintendent  to  change.    A 

county  superintendent  of  schooVs  has  no  authority  to  detach  territory 
from  one  independent  school  district  and  annex  it  to  an  nc(joining[  one, 
unless,  by  reason  of  streams  or  other  natural  obstacles,  the  inhabitants 
of  the  territory  so  detached  cannot,  with  reasonable  facility,  enjoy  the 
advantages  of  the  schools  in  the  district  from  which  the  territory  is 
sought  to  be  detached,  nor  unless  the  directors  of  the  district  to  be  de- 
prived of  the  territory  consent  to  the  change.  Ind,  Dist,  of  Union  v, 
Ind.  Dist.  of  Cedar  liapids,  616. 

4.  Change  of  boundary:    void  order  op  county  superintendent: 

curative  act  op  legislature:  how  far  valid.  The  legislature 
may  by  a  cunitive  act  validate  a  void  order  of  a  county  superintendent 
changing  the  boundaries  of  school  districts,  in  a  case  where  a  general 
law  could  not  be  made  to  apply — following  ^tate  r.  Stjuirea,  26  lowo, 
840;  but  such  act  cannot  be  allowed  to  operate  to  deprive  a  school  dis- 
trict, from  which  territory  is  detached  by  such  order,  of  taxes  which  are 
levied  and  collectible  before  the  curative  act  is  passed;  for,  under  the 
doctrine  of  City  of  Dubuque  v.  Ill,  Cent.  R.  Co.,  39  Iowa,  56,  such  district 
has  acquired  in  such  taxes  a  vested  right,  of  which  it  cannot  constitu- 
tionally be  deprived.    Id, 

SCHOOL  FUND. 

1.  Mortgage  to:  subsequent  taxes:  priority  of  lien.  Where  land 
mortgaged  to  the  school  fund  was  afterwards  sold  lor  taxes  subsequently 
accruing,  the  mortgage  lien  was  superior  to  that  of  the  holder  of  the  tax 
sale  certiBcate.  and,  where  such  holder  was  made  a  party  to  an  action  to 
foreclose  the  mortgage,  he  had  a  right,  under  the  statute,  to  redeem 
from  the  foreclosure  sale,  but,  having  failed  so  to  do,  hirt  interest  ceased, 
and  the  execution  to  him  of  a  tax  deed  was  properly  enjoined.  Ritchig 
V.  McDuffle,  46. 

SERVICES. 

1.  Action  for  compensation:  evidence.    See  Evidence,  9. 

2.  Rendered  bt  kehber  of  family  presumed  to  be  gratuitous.  See 

Domestic  Relations,  1. 
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SHERIFF. 

1.  ACTIOK    AGAINST    TO   RECOVER    PERSONAL    PROPERTY    WROSGFULLT 

LEVIED  UPON  AND  SOLD.    See  Replevin,  1. 

2.  LlABTLTTY  OF  FOR  FAILURE  TO  SELL  PROPERTY  AFTER  BEING  INDEMNI- 

FIED.   See  Ezecation,  6. 

SHORT-HAND  REPORTER. 

1.  Notes  of:  presumed  to  be  filed:  purpose  of  long-hand  exten- 
sion.   See  Practice,  6. 

2. :  presumption  in  favor  of.    Where  the  trial  judflre  certified  on 

a  certain  date  that  the  attached  reporter's  notes  contained  all  the  evidence 
introduced  or  offered,  and  judgment  \?as  not  rendered  until  eonie  months 
afterwards,  it  will  not  be  presumed,  in  the  absence  of  a  showing,  that 
any  other  evidence  was  offered  after  the  certificate  was  made.  Eoyer  v, 
FosUr,  321. 

SPECIFIC  PERFORMANCE. 
1.  Sale  of  land:  facts  not  justifying  decree.  See  Attorney  in  Fact,l. 

STARE  DECISIS. 

1.  Application  of  rule  to  instructions  in  murder  cases.  See  Crim- 
inal Law,  31. 

STATUTES. 

1.  Repeal  of  by  enactment  of  code  of  1873.  All  public  and  general 
statues  passed  prior  to  the  enactment  of  the  Code  of  1873,  and  not  re- 
enacted,  were  repealed  thereby;  (Code,  §  47;)  and  section  8,  chapter 
107,  Acts  of  the  Eleventh  Genend  Assembly,  was  thus  rep^ed.  Staphs 
r.  Plymouth  County,  364. 

STATUTES  CirED,  CONSTRUED,  ETC. 


OODB  OF  1831. 

8ee«.  681, 708.    Religloafl  corporations:  Dq- 

ntion  of.  Byer9  v.  McCartnef/,  311. 

**   3712.  HonaeBotm-tnoM,  Slate  v.PrO' 

dtMCO,  40J. 

revision  OF  1863. 

See.    784.    Conteittng  tax  title:  Evidence. 
Uin,trager  v.  Kiene,  603. 
<•    lifts,  1187.     UeUgiooi    corporations: 
Duration    of.    Byert   o.   UcUaH' 
ney^  Sil. 

LAWS  OF  1866. 

Chap.  107,  Sec  8.  Boards  of  health.  8lapU$ 
V.  Plymouth  Vo;961, 

LAWS  OF  1870. 

Ohap.  64.    County  bonds.    Curry  v.  DUL 
Twp.  of  Sioux  CUy,  104. 
M     167.    SUlute  of  limltatloua.     Good- 
now  v»  Stryker,  3M. 


LAWS  OF  187S. 

Chap.  87.    School  diatriots.    Curry  v.  DUt» 
Twp,  of  Sioux  City,  103. 
"     99,  Bee  4,     Scnrioe  on  corporation. 
Philp  V,  Co€enmM  Mut,  2Jtn*  Aiio., 
630. 

CODE  OF  1878. 

Ste.      47.    Repeal  of  prior  statntea.  Stapltt 

r.  Plymouth  County,  368. 
**     162.    Janadictlon  of    drcnit  court. 

Schuehirt  o.  Lammfy,  197. 
**     909.    Bill  of  exceptions:  Appearance 

aocket.    Jioyer  v.  Foster,  326. 
**     608.    Care  of  county  property.    CcUl 

V.  ffamifton  County,  449. 
"     415-420.    Board  of  health.    Staplet  v, 

Plymouth  County,  865  €t  seq. 
**     461.    Bailways  on  atreets.    Stance  v. 

CUy  of  Dubuque,  305  et  sfq. 
**     466.    Aaseasmentbyoity.  Cassady  9, 

Hammer,  306. 
«'     62^.    Board  of  health.     Btaptf  v. 

Plymouth  County,  865  et  seq. 
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800.    678, 631.    Elections.    Stale  v»  Phip^ 

penf  61. 
"      789.    Taxation:  Exemption  for  ftrutt 

trees.    Shiner  v.  Jacobs,  89^^ 
"      857.    Payment  of  taxes.    RUchU  9. 

i/ci?»#c  47. 
'<     882.    Township    assessor.     StaU  v, 

Phinptn,  66. 
''      891.    Tax  deed:   When  doe.     Ell*- 

worth,  v.  Low,  Adam*  <fc  French, 

179:  Lonqv.  Smith,  Sil, 
**     896.    Tax  deed:  Evidence.  JT/^trorM 

V,  Low,  Adams  A  French,  179. 
**     837.    Contesting  tax  tiUe:  Evidence. 

ninfrager  v,  Kitne,  608. 
•«    905.    Record  evidence.    Ellsworth  v» 

Low,  Adams  rf-  French,  181. 
**      989-lOuO.    Township    trostees:   Boad 

taxes,    Keller  t?.  Bare,  469. 
*'     930.    Road   sapervisors:    Settlement 

with.    Keller  v.  Bare,  469. 
**    1063.    Corporations:    Oapltal  stock. 

Oofv,  Uawkeye  Pump  and  Wind- 

miil  Co.,  92*. 
"    10G9.    Religions    oorporatlODS :   Dura- 
tion of.    Byers  v.  McCartney,  841. 
**    1089.    Corporations:  Illegal  organlza- 

Uon.    Ouinn  v.  Shields,  138. 
**    1091.    Religious  corporations.    Byers 

V,  McCartney,  341  et  seq, 
<'    1031-1102.     Charitable     oorporatioDS. 

Quinn  r.  Shields,  131  et  seq, 
**    1095^.    ( 'haritable  corporations.   Quinn 

r.  Shields,  1S7. 
**    1097.    Religious  oopporatlons.  Birdv, 

St.  Mark*s  Church,  674. 
**    1101.    Religious  corporations.    Byers 

r.  McCartney,  342. 
*'    1165.    Insurance  compuiies.    Philp  9. 

Covenant  Mut,  Ben,  As»o.,  634. 
"    1224.    Condemning  right  of  way :   Ju- 

risdicUon.    Council  Bli{fs  <fc  St.  L. 

B'y  Co.  r.  BentUy,  447. 
<*    1341.    Right  of  way.     Winklemans  V. 

DCS  M.  N.  W.  IVy.  Co.,  ao. 
«*    1278-1307.    Railroads:  Injury   to  em- 

?iloye.    Sloan  v.  Cent  Wy  of  Iowa, 
32. 
<'    1289.    Railroads:      Injury    to    stock. 

Oilman  v.  Sioux  (Hty  eft  Pac.  Ji'y 

Co.,  800:   Coyle  C,  M.  <fc  Sf.  P. 

Ji'y  Co.,  619;   Fire  from   engine. 

Babcock  v.  C  A  N.  W.  R'y  Co., 

695. 
"    1857,1359,1359.    Paupers:  Liability  of 

county.      Winneshiek    County  v. 

Allamakee  County,  661. 
"    1418.    Insane    persons:    Jurisdiction. 

Winneshiek  County  v.  Allamakee 

County,  661. 
"    1497.    Removing  fences:  Notice.   Be- 

Tore  V.  Ellis,  607. 
'<    1548,1658.   Sale  of  intoxicating  liquors. 

State  V.  Probasco,  403. 
'*    1668.    Sale    of    intoxicating    liquors. 

Loan  V.  Etzel,  432. 
**    1797.    School  diBtricts:     Boundaries. 

Jnd.  Bist.  of  Union  v.  Ind.Bist.  of 

Cedar  Rapids,  618. 
*'    1806.  Independent  districts:  Laws  gov. 

eming.  Ind.Dlf^t.  qf  Union  v.  Jnd. 

Bist.  qf  Cedar  Rapids,  618. 
•*    1983.    Estates  in  futuro.    Leaver  v. 

Gauss,  816. 
'<   1934.    Resulting  trusts.     Sleeper   v. 

Jselin,  6S4. 
**    1993.    Judicial    sale    of    homestead. 

Equitable  Life  Ins.  Co,  v.  Gleasun, 

278;  Owens  v.  Hart,  621. 
*<    1998.    Homestead:  Platting.    Owens  v. 

Hart,  621« 


See.  9066,  8087.     Assignment  of   account. 

Wing  V.  Page,  88  et  seq:  Bailey  v. 

U,  P.  R'y  Co.,  858. 
*'    2116.    Assigument  for  benefit  of  cred- 
itors: Assent.   Palmer  v.  Palmer, 

904. 
•<    3181. 'Mechanic's lien:  Notice.    Nash 

<ft  Phelpe  V.  C,  M.  A  St.  P.  R'y 

Co.,  60. 
**   2907.    Husband  and  wife.    Rawson  A 

Rice  c.  Spongier,  61. 
*'    2136.    Temporary  alimony.    Finn  v. 

Finn,4Hi, 
**    3406,9411,9121.    Claims  against  esUtes 

of  decedents.    Bay  less  v.  Powers, 

602  et  seq. 
^    3440,9162.    Will:  Consent  to  terms  of. 

Houston  V.  JAine,  291  et  seq. 
'*    9508.    Equitable  Jurisdiction.     Bush- 

nell  r.  Robeson,  516. 
«<    3637.    SUtute  of    hmiUtlons.      DisL 

Twp.  qf  Spencer  r.  Diet.  Twp,  cf 

Riverton,  8L 
**   9846.    Account  stated.    Wing  v.  Page, 

89. 
**    2679,  3673,  3574.    Replevin:   Substitu- 
tion of  defeodanto.    Maish  v.  Lit- 

tleton,  106. 
'*    3584.    Insurance  companies:  Jur'sdio* 

tlon.    State  Ins.  Co.,  v.  Granger, 

274. 
*<    3690,  9599.    Change  of  venae.    Scku- 

ckart  V,  Lammey,  199. 
'*    9594.     Change  of    venue.     Sweet  p. 

Wright,  916. 
'<    2612,  9613.     Corporation:   Service  on 

agent.    Stale  Jns.  Co.  t.  Granger, 

974;  Philp  f.  Cownant  Mut,  Ben, 

Asso.,  634  et  seq. 
**    36i6.    Pleading:    rieparate  counts. 

Cruver  t.  C,  M.  <fc  St.  P.  R'y  Co., 

469. 
"    9650.    Pleading:   ObJeoUon  waived. 

Crucer  v.  C.,  M.  dS  St.  P.  H"y  Co., 

462 ;  Motion  in  arrest  ot  Judgment. 

Seymour  v.  Shea,  712.. 
<*    2665,   2666,    9667.     Pleading:    Reply. 

Meadows  v.  Hawkey e  Jns.  co^ 

889  et  seg. 
**    2710.    Pleading  inconsistent  defenses. 

Meadows  v.  Uawkeye  I/»$,  Co., 

883. 
««    9742.    Trial  on  deposiUons,    Peters  v, 

J/am,  656:  Trial  de  novo.  Andrews 

V.  Jiurdick,  721  et  seq  ;  Agreed  i«Ute- 

ment  of  facta  as  evidence    Will- 
iams c.  Wells,  746. 
«<    9746.    8tatute  of  Umltatloas.    Good- 

now  V.  Stryker,  924. 
**    9789.    Ex  oeptlone:  When  taken.  Jfag^/ 

V.  GuUlar,  6lu. 
"    9827.    Reference  of  cause.     Townsend 

V.  Wiener,  672. 
*•    9831.    Exceptions:  When  taken.  AageZ 

V,  Gutttar,bw, 
**    9338.    New  trial:  Time  of  moving  for. 

Ewaldt  V.  Farlow,  914. 
«•    2877.    Service    by    pubUcation:    New 

trial.      WiUiamson    r.     Wachen- 

heim,  197. 
•*    9933.    Costs.    McClafchie  v.  Finley, 

901. 
"    9976.    Oamishmoit  of  county.  County 

oflJes  Moines  v.  Jlinkley,  616. 
"    9979,  >sy60.    Oamiahment.     Bailey  v, 

U.  P.  R*y  Co.,  85.i. 
**    8010.    Atta(mment:  ILttum:  Evidence. 

flock  cfc  -Soil  V.  Sing  master,  512, 
**    8017.    Execution:    Life    of.     Cox  «• 

Currier,  551. 
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Bee.  3356.  Execation :  Levy :  Claim  by  Ihird 
party.  Partona  v,  ThomaSf  320; 
Baxter  v.  Hay,  837. 

*<  809'i.  Jadgment  against  decedent. 
Bay  less  v.  Powers^  602. 

**  8102, 8103.  Bedcmption  from  Jadidal 
Bale.   I^€we:l  v.  Pennick,  125. 

**  8154.  Vacating  Jadgmcnt.  Thomas 
t?.  IToffmanf  liS\  Town  of  Storm 
Lake  v.  J.  F,  *  8.  G,  Wy  Co.,  219. 

"  8154,  3157,  8158.  Vacating  Judgment. 
Ttabout  tJ.  Uoper^  €0i. 

♦«  8178.  Appeal:  Certiflcate.  Foye  t>. 
TVaa^r.  252;  Application  to  chan- 
cery cases.  Andrews  v.  Burdick, 
720  et  eeq* 

'*  8179.  AppeidrTnnsmiiting  transcript. 
Dedric  v  uopaon,  567. 

•*  8184.  Practice  in  sapreme  court.  An- 
drewa  v.  Burdick,  722. 

<*  8186.  Supersedeas  bond:  Becoveryon. 
Gill  V,  iiullivan,  530  et  seq, 

**  819 J.  Snpereedeas  bond:  Penalty. 
Flynn  v.  Dei  M.  <k  St,  X.  B'y  Co,, 
522. 

**  832  L.  B^damption  from  foreclosure 
sale.  Newell v,Pennick,  124;  Spur* 
gin  V,  Adamaon,  664. 

**  8239.  Judgment  in  replevin.  Hardy 
t?.  Jfoore,  68.  ,     ,,        ^  ^ 

"  8831.  Nutsanoe.  Buahnell  v.  Bobe- 
aon^  543  et  aeq. 

«*  834^3339,3307.  Quo  warranto.  Quinn 
V.  Shields,  110.         ^    ^      „,     , 

•«  8386.  Injunction.  Stafford  v.  Short- 
reed,  528  et  aeq;  Bashnell  v,  Bobs- 
foih  546  et  aeq. 

*•  8103.3409.  Agread  case:  Jurisdiction. 
Keeline  v,  CUy  of  Council  Bluffs, 
451. 

««  3576,8580.  Appeal  from  justice:  Time 
of  taking :  Judgment  on  bond.  Mar- 
tin rfe  Sellera  v.  Crocker,  82S  et  aeq, 

"  8689.  Evidence.  Palmer  v.  Palmer, 
203. 

"  3650.  Evidence:  Letters.  B„  C  B. 
<j6  N,  B*y  Co,,  V.  Sherwood,  814. 

*<  8741.  Deposition:  Unimportant  devia- 
tion.   Byington  v.  Moore,  476. 

"  3777.  Reporter's  notes.  Hampton  v, 
Moorhead,  95. 

"  8314.  Witness  in  criminal  case :  Com- 
pensation. Wsatjalt  V.  Madiaon 
County,  428. 

"  4241,  4242,  4243.  Preliminary  examin- 
ation.   State  V.  Bodman,  ^5S. 


**  nil  Modified  by  subsequent  statute. 
State  V.  Bodman,  468. 

**  4661.  Magistrate's  subpoena  in  crim- 
inal case:  Jurisdiction.  Wea^allv. 
Madison  County,  4'iS, 

**  4715.  Illegitimate  child.  State  v,Sho^ 
maker,  343. 

LAWS  OF  1874. 

Chsp.  68.  Bailroad  tariff  law.  Sfeever  v. 
III.  Cent,  B*y  Co.,  372  et  aeg. 

LAWS  OP  1876. 

Chap.    69.    Minors  in  saloons.     Stale   v, 
Probaaco,  402. 
"     100.    Mochanlus*  liens,    Andrewa  v. 
Burdick,  718. 

LAWS  OF  1878. 

Chap.  28.  (Miller's  Code  and  McCIalu's 
Statutes  S  3761  )  Notice  of  flliag 
depositions.  Byington  9.  Moore^ 
477. 

LAWS  OF  1880. 

Chap.    06.    Railways  on  streets.    Stange  v, 

CUy  qf  Dubuque,  305  et  aeq. 
**      119.     Street    railway    in    Dubuque. 

Stange  v.  City  of  Dubuque,  8o4. 
**      130,  Sec.  5.    Criminal  practice:  Grand 

jury.    State  v  Bodman,  458. 
«     158.    Board   of  health.     Staphs  t. 

Plymouth  County,  865  et  aeq. 
**     19)).    Taxation:  Exemption  for  trees. 

Shiner  v.  Jacoba,  393. 

CONSTITUTION  OF  IOWA. 

Art.  8,  Sec.  80.    Special  legislation.    Stange 

V.  Cifyqf  Dubuque,S95;  Ind.  Dist. 

of  Union  v.  Ind,  Diet,  of  Cedar 

Bapida,  619. 
Art.  6,  Sec  4.     Jurisdiction   of    supreme 

court.    Andrews  v.  Burdick,  720 

etseq, 

CONSTITUTION  OP  THE    UNITED 
STATES. 

Art  10,  Sec  1.  Vested  rights.  Shiner  9. 
Jocoks,  893. 


STATUTE  OP  LIMITATIONS. 

1.  Equitable  actions.     The  statute  of  limitations  applies  to  actions  in 

equity  as  well  as  at  law.  ReJf  v.  Eherhj,  23  Iowa,  467,  followed.  Dist. 
Tivp.  of  Spencer  v,  Dist.  Twp.  of  Riverton,  80. 

2.  New  action  as  continuation  of  a  former  one.    While  the  time  for 

the  commencement  of  an  action  may  be  extended  by  section  2537  of  the 
Code,  in  a  case  where  a  former  action  has  failed  for  any  cause  other  than 
negligence,  that  section  does  not  extend  the  time  for  bringing  into  ex- 
istence the  conditions  without  which  no  action  can  be  maintained.  Ac- 
cordingly, where  a  demand  was  necessary,  and  it  was  not  made  until 
after  the  time  of  the  statute  had  run  ajirainst  the  claim,  held  that  the 
claim  was  barred,  notwithstanding  it  might  otherwise  have  been  saved 
under  the  provisions  of  said  section.    Id. 
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3.  Express  trust.    Where  a  party  takes  possession  of  money  and  holds  it 

in  the  dischar^  of  an  express  trust,  he  cannot  set  up  the  statute  of  limi- 
tutions  to  shield  him  from  liability  for  the  improper  discbarge  of  the 
trust.    But  by  the  facts  of  this  case  (see  opinion)  no  trust  was  created.  . 
Dist.  Twp.  of  Jasper  r.  Diet,  Tup.  of  Wheatland ^  62. 

4.  Statutes  construed.    Section  2746  of  the  Revision  provided  that  *'when 

a  cause  of  action  has  l>een  fully  barred  by  the  laws  of  the  country  where 
the  defendant  has  resided,  such  bar  shall  be  the  same  defense  here  as 
though  it  hud  arisen  under  the  provisions  of  this  chapter;"  but,  by  chap- 
ter 107  of  the  laws  of  1870,  said  section  was  made  inapplicable  where 
the  cause  of  action  arose  in  this  state.  Ueld  that  section  2746  could  not 
avail  as  a  defense  against  a  cause  of  action  arising:  in  this  state,  unless  the 
action  was  fully  barred  at  the  time  of  the  taking  effect  of  chapter  167, 
Laws  of  1870.     Goodnow  v.  Siryker,  221. 

5.  When  it  begins  to  run:  action  on  promise  rased  on  contingency. 

As  against  an  action  brought  upon  an  implied  promise  which  is  based 
upon  a  contingency,  in  such  a  manner  that  it  is  not  enforcible  until  the 
happening  of  the  contingency,  held  that  the  statute  of  limitations  does 
not  begin  to  run  until  the  contingency  is  past,  and  the  promise  has  be- 
come absolute.    Id, 

6.  When  it  begins  to  run.    See  Promissory  Note,  3. 

7.  In  relation  to  claims  agaikst  estates.  See  Estates  of  Decedents,  3. 

8.  The  running  op  not  delated  by  negligence  in  making  demand. 

Where  the  right  of  action  depends  upon  some  act  of  the  plaintiff,  such  as 
the  making  of  a  demand,  he  cannot,  by  failing  to  do  such  act,  prevent 
the  statute  of  limitations  from  running.  And  in  this  case,  where  plaint- 
iff seeks  to  recover  of  the  defendant  for  the  appropriation  of  land  for 
right  of  way,  and  defendant  sets  up  as  an  equitable  defense  a  written 
agreement  of  plaintiff  to  convey  the  land  upon  demand  after  the  loca- 
tion of  its  road,  and  defendant  neglected  for  more  than  ten  years  after 
the  location  of  its  road  to  demand  a  deed,  Jield  that,  in  the  absence  of 
special  circumstances  excusing  the  delay,  the  cause  of  action  pleaded  as 
an  equitable  defense  was  fully  barred,  whether  it  be  regarded  as  a  cause 
of  action  based  on  a  written  contract,  or  an  action  brought  for  the  recov- 
ery of  real  property.    Ball  v.  Keokuk  db  N.  W.  R"y  Co.,  751. 

STOCK  RUNNING  AT  LARGE. 

1.  Injury  TO  horse  palling  into  open  pit:  liability  of  owner  of 

pit.    See  Negligence,  2. 

2.  Duty  of  railway  companies  in  regard  to.    S33  Railroads,  16. 

SUBROGATION. 
1.  Who  entitled  to.    See  Equity,  5. 

SUPERSEDEAS  BOND. 

1.  Amount  op  penalty.    See  Appeal,  8. 

2.  Recovery  upon  limited  by  terms  of.    See  Bond,  6. 

SUPREME  COURT. 
1.  Practice  in.    See  Practice  in  Supremo  Court. 
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2.  Rules  op  for  admission  of  attorneys  to  the  practice  of  law  in 
Iowa,  760. 

SURETY. 

1.  DiSCHABOB  OP  BY  EXTENSION  OF  TIME  THROUGH  COMPOSITION  WITH 

CREDITORS.  Where  plaintiff  and  other  creditors  of  the  principal  debtor 
for  a  valaable  consideration  entered  into  an  agreement  with  the  latter* 
whereby  Ihey  agreed,  on  certain  terms  therein  named,  to  discount  their 
claims,  and  sucli  agreement  involved  an  extension  of  time  upon  plain- 
tiif 's  demand,  held  that  by  such  agreement  the  surety,  who  did  not  con- 
sent thereto,  was  discharged.    Lambert  v.  Shiiler,  72. 

2.  Contribution  :  indemnity  to  one  inures  to  benefit  of  all.  Where 

one  of  several  eureties  rea-ives  a  fund  by  way  of  indemnity,  it  inures  to 
the  benefit  of  all ;  and,  it  at^earing  from  the  evidence  herein  that  plain- 
tiff has  been  indemnified  to  the  fnll  extent  of  jjayments  made  by  him, 
he  is  not  entitled  to  recover  contribution  from  his  co-sureties.  Reinhart 
V,  Johnson,  155 

TAX. 

1.  Payment  upon  another's  land  under  belief  of  ownership  :  re- 

covery from  owner.  Where  one  in  good  faith,  believing  himself  to 
be  the  owner  of  land,  pays  the  taxes  upon  it,  and  afterwards  the  land  is 
adjudicated  to  belong  to  another,  the  law  raises  an  implied  promise  on 
the  part  of  that  other  to  reimburse  the  one  who  has  paid  the  taxes  for 
his  benefit,  and  on  such  implied  promise  an  action  will  lie.  Goodnoic  v. 
MouUon,  51  Iowa,  555,  followed.    Goodiww  v,  Slryker,  221. 

2.  Meaning  of  term.    An  agreement  in  a  lease  "to  pay  all  taxes  assessed 

*  *  *  during  the  continuance  of  the  lease'*  includes  special  assess- 
ments for  local  improvements,  such  as  for  paving  and  curbing  the  adja- 
cent street.    Cassadij  v.  Hammer',  359. 

3.  School  district  has  vested  right  in.    See  School  District,  4. 

4.  Recovery  of  by  grantee  of  payor.    Where  S.,  who  had  obtained  by 

fraud  the  title  to  land,  paid  certain  taxes  thereon,  and  afterward  con- 
veyed it  to  H.,  in  an  action  in  equity  against  S.  and  H.  by  S.'s  grantor 
to  set  aside  the  conveyance,  held  that,  upon  a  decree  for  plaintiff  after 
S.  had  ceased  to  be  a  party  to  the  suit,  H.  was  not  entitled  to  judgment 
against  plaintiff  for  the  taxes  paid  by  S.    Seymour  v,  Sfiea,  708. 

TAXATION. 

1,  Exemption  from:  repeal  of  by  subsequent  legislature:  consti- 
tutional LAW.  Whei-o  an  exemption  from  taxation  is  provided  by  the 
general  laws  of  the  state  upon  certain  conditions,  persons  complying 
with  the  conditions  do  not  thereby  acquire  such  vested  rights  against 
the  state  as  to  deprive  a  subseauent  legislature  of  the  power  to  alter  the 
law  and  modify  and  remove  tne  exemption.  8o  held  in  this  case,  in-" 
volving  the  right  of  the  legwlaturo  to  modify  §  793  of  the  Code,  pro- 
viding exemption  to  persons  planting  forest  trees.  Shiner  v.  Jacobs, 
892. 

TAX  SALE  AND  DEED. 

1.  Tax  sale:  redemption  from:  when  right  expires.  The  right  to 
redeem  land  sold  for  taxes  expires  in  ninety  days  after  completed  service 
of  the  notice  required  by  section  894  of  the  Code,  whether  the  deed  is 
then  executed  or  not.    Ellsworth  p.  Low^  Adams  db  French,  178. 
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2.  :  NOTICE  TO  IlEDEEH  ON  PERSON  IN  POSSESSION:  "WHAT  CONSTI- 
TUTES POSSESSION.  Where  land  sold  tor  taxes  was  not  (it  for  cultiva- 
tion, and  was  not  occupied  by  any  one,  but  was  used  by  the  own^r,  who 
lived  in  the  same  county,  for  a  timber  lot,  from  which  he  cut  timber  and 
got  his  wood  until  the  timber  and  wood  were  all  removed,  held  that  he 
was  in  possession  of  the  land  in  such  sense  as  to  be  entitled  to  i)er80nal  ser- 
vice of  the  notice  to  redeem  from  the  tax  sale,  under  section  894  of  the 
Code,  and  that  service  by  publication  only,  in  such  case,  was  not  suffi- 
cient to  cut  off  the  right  of  redemption.    Id, 

3.  :  nEDEMPnoN  by  mortoagre.   One  who  has  a  mort^page  interest 

in  land  may  redeem  it  from  tax  sale,  and,  if  the  mortgagee  is  dead,  his 
administrator  may  redeem.    Id, 


4.  :  redemption  by  one  op  several  lien  holders  INURES  to 

benefit  op  ALU  Where  several  persons  have  liens  upon  land  sold  for 
taxes,  and  one  of  the  lien  holders  redeems,  the  title  of  and  liens  on  the 
land  stand  and  exist  thereafter  in  the  same  manner  as  though  no  sale 
for  taxes  had  ever  been  made.    Id. 

5.  Defective  notice:  certificate  not  merged  in  void  deed.   Where 

the  holder  of  a  certificate  of  purchase  at  tax  sale  surrendered  his  certifi- 
cate and  obtained  a  deed  upon  a  defective  and  insufficient  notice  of  the 
expiration  of  the  time  of  redemption,  the  deed  was  void,  and  the  sur- 
render and  cancellation  of  the  certificate  were  also  void,  and  the  holder 
thereof  had  the  right  thereafter  to  proceed  thereunder  to  lay  the  foun- 
dation for  a  deed  by  giving  proper  notice.    Long  r.  Smith,  329. 

6.  Redemption  prom:  offer  too  late.    Where  the  owner  of  land  sold 

for  taxes  does  not  offer  to  redeem  until  after  the  holder  of  the  certificate 
is  entitled  to  a  deed,  which  he  is  prevented  from  obtaining  only  by  an 
injunction  wrongfully  sued  out  by  the  owner,  the  offer  comes  too  late, 
and  the  title  passes  to  the  holder  of  the  certificate.    Id. 

7.  Tax  deed:  action  to  quiet  title  under:  presumption  that  tax 

WAS  duly  levied:  bvtdencb  to  rebut.  In  an  action  to  quiet  the 
title  to  a  lot  under  a  tax  deed,  made  pursuant  to  a  sale  for  a  special  tax 
levied  by  a  city  for  sidewalk  purposes,  the  tax  deed  was  prima  facie 
evidence  that  the  tax  was  duly  levied;  but  this  presumption  was  iairly 
rebutted  where  it  appeared  that,  under  the  charter  and  ordinances  of  the 
city,  the  levy,  if  made,  should  appear  of  record  in  a  book  kept  in  the 
office  of  the  city  recorder  for  the  purpose  of  showing  the  proceedings  of 
the  city  council,  and  such  book,  being  produced,  duly  authenticated  and 
unmutilatcd,  and  covering  the  time  when  the  levy  should  have  been 
made,  contained  a  record  of  certain  action  of  the  council  in  relation  to 
the  sidewalk  in  question,  but  no  record  of  the  levy  of  the  tax  on  which 
the  tax  deed  was  based.  It  was  not  necessary,  to  rebut  the  presumption 
raised  by  the  deed,  to  show  also  that  a  certain  '*minute  book,'*  which 
might  have  contained  a  memorandum  of  the  levy,  did  nob;  as  that  was 
a  book  in  the  nature  of  a  private  memorandum,  not  provided  for  by  law. 
Hintrager  v.  Kiene,  605. 

8.  : :  incompetent  evidence  of  levy.    In  such  a  case,  a 

paper  purporting  to  be  a  resolution  of  the  city  council  for  the  levy  of  the 
tax  in  question,  indorsed  "adopted"  in  the  handwriting  of  the  city  re- 
corder at  the  time,  is  not  competent  evidence  of  the  levy,  not  being  such 
a  record  as  the  law  provides.    Id. 

9.  :  :  evidence  of  defendant's  title.  While  it  is  pro- 
vided by  statute  that  **no  person  shall  be  permitted  to  question  the  titie 
acquired  by  a  treasurer's  deed,  without  first  showing  that  he,  or  the  per- 
son under  whom  he  claims  tiil^  had  titie  to  the  property  at  the  time  of 
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the  sale,"  yet,  where  the  persons  questioningr  the  tax  title  are  allowed  to 
testify  that  they  were  the  owners  of  the  property  at  the  time  of  the  sale, 
and  are  not  required  to  produce  the  record  evidence  of  their  title,  this  ia 
a  sufficient  basis  for  the  introduction  of  other  evidence,  assailing. the  tax 
title.    Id. 

TENANCY  IN  COMMON. 

1.  Op  corn  purchasbd  with  anotheb's  money:  facts  not  constitut- 
ing.   See  Contract,  7. 

TENDER. 

1.  Of  purchase-price,  together  with  demand,  necessary  to  sustain 

action  for  non-delivery  of  property  purchased.     See  Sale,  1. 

2.  Admits  amount  to  be  due.    See  Attachment,  3. 

3.  Admission  of  liability:  costs.    Where  an  action  is  brought  upon  a 

cause  which  has  been  merged  in  an  award  of  arbitration,  although  no 
recovery  could  be  had  thereon,  yet,  if  defendant  appears  and  pleads  the 
award,  and  tenders  the  amount  thereof,  he  thereby  admits  that  the 
cause  of  action  still  subsists,  and  his  liability  thereon  to  the  amount  of 
the  tender;  and,  so  admitting,  he  cannot  avoid  the  payment  of  the  costs 
made  upon  the  trial.  He  should  have  tendered  the  costs  accrued  at  Iho 
time  he  tendered  the  amount  of  the  award.    Martin  v.  IVhisler,  416. 

TORT. 

1.  Faiab  representations  as  to  another's  responsibility:  liabil- 

ity op  maker:  how  affected  by  his  knowledge.  See  False  Rep- 
resentations, 1. 

2.  Ejectment  of  lewd  woman  from  passenger  station.    See  Rail- 

i*oads,  9. 

TOWNSHIP  CLERK. 

1.  Custodian  of  road  funds:  action  on  supervisor's  bond.  The  town- 
ship clerk;  and  not  the  trustees,  is  the  legal  custodian  of  the  funds  of  a 
road  district,  so  far  as  road  supervisors  are  required  to  account  therefor; 
and  the  trustees  cannot  maintain  an  action  upon  the  bond  of  a  road  su- 
pervisor on  account  of  his  failure  to  account  for  such  funds.  Keller  r. 
Bare,  468. 

TOWNSHIP  TRUSTEES. 

1.  Are  not  custodians  of  road  funds,  and  cannot  sue  on  account 
thereof  on  road-supervisor's  bond.    See  Township  Clerk,  1. 

TRESPASSING  ANIMALS. 

1.  Horse  falling  into  open  pit:  liability  of  owner  of  pit.  See 
Neghgence,  2. 

TRUST. 

1.  Facts  not  constituting.    See  Statute  of  Limitations,  3. 
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2.  Trust  estate:  words  to  create  by  will.    See  Will,  3, 

3.  Resulting:  pacts  not  constituting.    Where  a  testator  proviJbtl  in 

hia  will  that  his  widow  should  have  the  use  and  benefit  of  his  farm  for 
the  support  and  education  of  his  children  until  one  of  them  should  le- 
come  of  age,  and  that  it  should  then  be  sold,  and  the  proceeds  he 
divided  among  his  heirs,  but  the  widow,  with  no  further  power,  sold  tlio 
land  and  gave  a  bond  to  the  purchaser  to  procure  for  him  a  good  title 
in  the  future,  and  then  purchased  other  lands  with  the  consideration 
money,  held  that  the  widow  conveyed  only  her  own  interest  in  the  land, 
whatever  that  was,  and  that  the  interest  of  the  heirs  remained  intact; 
that  the  consideration  money  paid  the  widow  in  eicess  of  her  interest 
was  in  consideration  of  her  bond;  that  the  heirs  had  no  resulting  trust 
estate  in  the  land  purchased  by  the  widow,  and  that  the  plaintiif,  one 
of  the  heirs,  did  not  acquii-e  such  trust  estate  by  the  fact  that  he  was 
induced  by  the  widow,  after  his  majority,  to  convey  his  interest  in  the 
orijfinal  land  to  the  widow's  grantee,  upon  her  representation  that  she 
held  the  land  purchased  by  her  in  trust  for  the  heirs.  Uadley  p.  Stuan. 
267. 

4.  Trustees  have  right  to  use  trust  fund  to  execute  trust. 

See  Contracts,  17. 

5.  Attorney  guilty  op  praud  charged  as  trustee.     See  Attorney 

at  Law,  8,  4. 

C.  Deed  op:  benepiciary  not  named:  enporcement  op  trust.  A 
trust  created  by  a  deed  which  is  sufficient  in  all  respects,  except  that  it 
fails  to  name  the  beneficiary,  may  be  enforced  by  the  real  beneficiary,  as 
against  a  purchaser  from  the  trustee  with  notice  of  the  trust,  in  a  case 
where  the  name  of  the  real  beneficiary  is  supphed  by  the  testimony  of 
the  trustee.    Sleeper  r.  IseUn,  58:]. 

ULTRA  VIRES. 
See  Corporations,  3. 

VENDOR  AND  VENDEE. 

1.  Conveyance  OP  encumbered  land:  inability  of  grantee.    Where 

land,  encumbered  by  a  mortgage  and  taxes,  is  conveyed,  and  there  is  no 
agreement  on  the  part  of  the  grantee  to  pay  such  encumbrances,  he  is 
not  personally  holden  for  them,  though  the  land  is  holden.  Ritchie  r. 
McDuffie,  4G. 

2.  Purchase  OF  superior  title  by  vendee:  rights  against  vendor 

ON  covenants  op  warranty.  Where  one  takes  a  deed  with  covenants 
of  warranty,  but  his  title  proves  worthloss,  he  may  yield  to  and  acquire 
the  superior  title,  and,  haying  done  so,  he  may  resort  to  the  covenants 
of  warranty  for  the  recovery  of  the  amount  expended,  not  exceeding 
the  amount,  with  interest,  paid  the  warrantor.  The  vendee  cannot,  in 
such  case,  bo  compelled  to  pursue  equities  to  which  he  might  be  subro- 
gated, for  the  purpose  of  raakmg  himself  whole,  lioyer  v,  Foster, 
321. 

VENUE. 

1  Change  op  prom  circuit  to  district  court:  jurisdiction.  The 
circuit  court  has  exclusive  jurisdiction  of  all  appeals  from  justices  of  the 
peace  in  civil  cases.  Code,  §  162.  Ilence,  when  it  is  desired  to  change 
the  place  of  trial  of  such  appeal,  it  must  be  removed  to  the  circuit  court 
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of  another  county,  and  not  to  the  district  court.  A  removal  to  the  dis- 
trict court  can  be  had,  under  section  2592  of  the  Code,  only  in  cases  of 
which  the  courts  have  concurrent  jurisdiction.  Schuchart  v,  Lammey, 
197. 

2.  CuAKOK  OP  AS  TO  PART  ONLY  OP  DEPENDANTS.  In  an  actiou  against  the 
principals  and  sureties  in  a  bond,  where  there  was  but  one  defense,  and 
all  the  defendants  applied  for  a  change  of  the  place  of  trial  on  the 
ground  of  the  prejudice  of  the  judge  against  the  principals  only,  it  was 
error  to  grant  a  change  as  to  the  principals  only,  and  to  retain  the  case 
and  proceed  to  trial  as  to  the  sureties  The  whole  cause  should  have 
been  removed  and  disposed  of  together.    Siceet  v,  Wright,  215. 

VERDICT. 

1.  Special:  avoided  by  new  tbial.    See  Former  Adjudication,  1. 

2.  Evidence  to  support.    Where  a  cause  has  been  twice  before  tried  be- 

fore the  same  judge,  and  with  the  same  result,  and  the  verdict  has  been 
as  often  set  aside,  and  on  the  third  trial  the  judge  has  refused  to  set 
aside  the  verdict  and  grant  a  new  trial,  this  court  will  not  interfere,  even 
though  it  may  have  doubts  about  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict.    Hollenheck  v.  The  City  of  Marshal Itown^  21. 

3.  Evidence  to  support.    Where  the  evidence  is  conflicting,  this  court 

will  not  reverse  a  cause  on  the  ground  that  the  verdict  is  not  sustained 
by  the  evidence.    Harris  d'  lioherts  r.  Morgan^  112. 

4.  Speciai.:  no  evidence  to  support:  new  trial.    Where  a  jury,  be- 

sides its  general  verdict  for  defendant,  made  certain  special  findings  on 
material  points  in  defendant's  favor,  which  had  no  support  in  the  evi- 
dence, held  that  the  general  and  special  verdict  should  have  been  set 
aside  and  a  new  trial  granted.    McCarty  v,  James^  257. 

5.  Interest  on  to  date  op  judgment.    A  party  in  whose  favor  a  verdict 

has  been  rendered  is  entitled  to  interest  thereon  from  the  date  of  its 
return  to  the  date  of  judgment  thereon.  Carson  t?.  German  Ins,  Co,, 
433. 

6.  Larceny:  prima  pacie  case  suppicient  to  support.    See  Criminal 

Law,  26. 

7.  Evidence  to  support.    This  court  cannot  decide  that  the  trial  court 

erred  in  refusing  to  set  aside  a  verdict,  in  a  case  where  it  cannot  be  said 
that  the  jury,  in  the  exercise  of  their  unbiased  and  intelligent  discretion, 
could  not  have  found  as  they  did.     Volaw  r.  DieJil,  676. 

8.  Evidence  to  support:  practice  in  supreme  court.    This  court  will 

not  overrule  both  the  jury  and  the  trial  court  upon  findings  based  upon 
conflicting  evidence.    Sloan  v.  Central  Iowa  R'y  Co,,  728. 

WAGER. 

1.  Liability  op  stakeholdeii  to  losing  party.  Where  the  parties  to  a 
wager  have  agreed  that  the  stake-holder  shall  determine  who  has  won 
the  wager,  and-  pay  the  stakes  to  the  winning  party,  the  stake-holder 
may  rely  upon  the  agreement,  and  pay  the  stakes  to  the  party  in  whose 
favor  he  decides,  unless,  betbro  the  payment  is  made,  the  losing  party 
renounce  the  wager  and  demand  his  money,  but  a  demand  of  the  stakes 
on  the  ground  that  he  has  won  the  wager,  is  not  a  repudiation  of  the 
wager,  and  will  not  render  the  stakeholder  liable  for  payment  to  the  other 
party.    Okerson  v,  Crittenden,  297. 
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WAIVEB. 

1.  Op  iRnEGULARiTY  IN  PRACTiCB.    See  New  Trial,  3. 

2.  Of  proof  of  loss  by  firb.    Sec  Insurance,  4. 

3.  Of  objection  to  form  of  petition,  if  not  made  in  time.    See 

Pleading,  8. 

4.  By  county  of  exemption  from  garnishment.    See  Garnishment,  8. 

5.  Of  failure  to  assign  errors.    See  Practice  in  Supreme  Court,  42. 

WARRANTY. 

1.  Breach  of  covenant  of:  damages.    In  an  action  for  a  breach  of  cov- 

enant of  warranty,  the  mere  fact  that  there  is  an  outstandioff  superior 
title,  which  has  never  been  hostilely  asserted,  will  not  authorize  tho 
recovery  of  the  consideration  money.     Wilson  r.  Irish,  260. 

2.  Action  on  covenants  of:  by  vendee  who  buys  in  paramount 

title:  damages.    See  Vendor  and  Vendee,  2. 

3.  Breach  of:  measure  of  damages.    Until  some  substantial  ii\juiy 

occurs  to  the  g^rantee  in  a  deed  with  covenants,  no  recovery  can  be  had 
for  a  breach  of  the  covenant  of  seizin,  except  tor  nominal  damages. 
Henclce  r.  Johnson,  bob, 

WATER  COURSES. 

1.  Right  of  protection  from  overflow.  Every  owner  of  land  has  a 
right  to  protect  himself  from  overflow  m  times  of  flood  by  water  from  a 
river,  even  though,  by  excluding  the  water  from  his  own  premises,  ho 
deepens  it  between  his  land  ana  the  river;  and,  on  the  same  principle, 
a  city  may  protect  its  territory  from  overflow  by  the  construction  of  a 
levee,  and,  in  the  absence  of  negligence,  will  not  be  liable  to  one  who 
owns  a  lot  between  the  levee  and  the  river.  Hoard  r.  Citt/  of  Des 
Moines,  326. 

WASTE. 

1.  Injunction  to  restrain:  plaintiff  must  show  his  title.  See  In- 
junction, 1. 

WILL. 

1.  Devise  to  corporation:   illegal  corporate  organization.    A 

bequest  is  included  within  the  proper  definition  or  the  term  **contract;" 
and,  when  the  will  is  admitted  to  probate,  it  is  to  be  regarded  as  a  con- 
tract of  record.  It  follows,  under  section  1089  of  the  Code,  that  when  a 
corporation  seeks  to  enforce  a  bequest  in  a  will  duly  admitted  to  pro- 
bate, ittf  claims  cannot  be  resisted  on  the  ground  that  it  has  not  been 
legally  organized;  and  it  makes  no  difference  that  the  corporation  is 
defendant  in  the  action,  and  is  seeking  to  maintain  the  bequest  against 
the  assaults  of  the  plaintifls,  who  are  urging  H-gainst  the  vahdity  of  the 
bequest  the  want  of  legal  organization  in  the  corporation.  Quinn  v. 
Shields,  129. 

2.  Devise  for  life:  disposition  of  remainder  by  will  of  devisee. 

It  is  competent  for  a  testator  to  give  by  will  to  a  friend  personal  and 


Digitized  by  VjOOQ IC 


INDEX.  849 

real  property,  to  be  by  him  enioyed  during  his  nataral  life,  with  a  pro- 
yision  that  what  remains  at  bis  death  shall  not  descend  to  his  heirs,  bat 
shall  be  devised  by  him  ''to  the  support  and  manajrement  of  such  worthy 
and  moritorioufl  charitable  and  educational  and  reliffious  institutions  of 
the  Koman  Catholic  faith"  as  the  said  friend  may  determine,  and  such 
gift  will  not  be  declared  void  on  the  ffround  that  the  ultimate  beneficia- 
ries are  not  sufficiently  designated  therein,  nor  on  the  ground  that  it  is 
uncertain  whether  the  devisee  lor  life  will  execute  a  will  designating 
the  ultimate  beneficiaries.    ](L 

8.  Trust  estate:  words  to  create.  No  particular  form  of  words  i« 
necessary  to  create  a  trust  estate  by  will.  It  is  sufficient  if  the  intent 
is  clear.    Id. 

4.  Devise  TO  charitable  corporation:  competency  op  corporator 

A8  WITNESS.  One  of  the  original  corporators  and  continuing  members 
of  a  charitable  corporation  is  a  cx>mpetent  witness  to  awul  whereby 
real  and  personal  property  is  devised  and  bequeathed  to  the  corpora- 
tion, notwithstandmg  such  witness  may  have  a  continent  interest  in 
the  property  of  the  corporation  upon  its  possible  dissolution.    Id. 

5.  SuBSCKiBiNO  witness:  opinion  of  AS  EVIDENCE.    A  Subscribing  wit- 

ness to  a  will  should  be  limited  to  the  statement  of  facts,  and  should 
not  be  allowed  to  state  that  the  purpose  of  the  wiiting,  and  of  allow- 
ing the  testator  to  sign  it,  was  to  quiet  him.  Stephenson  v,  Stephenson^ 
168. 

6.  Practice  in  probate  op:  contestants  estopped.    Where  the  con- 

testants of  a  will,  in  order  to  obtain  the  advantage  of  the  opening  and 
closing  of  the  case  to  the  jury,  admitted  that  the  will  was  properly 
signed  and  witnessed,  they  should  not  have  been  allowed  to  introduce 
one  of  the  8ul)scribing  witnesses  to  testify,  in  contradiction  of  the  state- 
ment signed  by  her  at  the  end  of  the  will,  that  the  will  was  not  wit- 
nessed at  the  request  of  the  testator.    Id, 

7.  Undue  influence:  evidence:  prior  declarations.    The  declara- 

tions of  the  testator,  made  sometime  prior  to  the  execution  of  the  will, 
to  the  effect  that  certain  of  the  legatees  named  in  the  will  were  totally 
wanting  in  natural  affection  for  him,  were  proper  to  be  considered,  with 
other  evidence,  as  bearing  upon  the  question  whether  the  execution  of 
the  will  was  procured  by  undue  influence.    Id, 

8.  : :  SUBSEQUENT  DECLARATIONS.    The  declarations  of  the 

testator  made  subsequent  to  the  execution  of  the  will,  wherein  he  said: 
**I  don't  know  any  thing  about  it;  they  got  around  me  and  confaddled 
me.  It  is  to  bo  done  over  again,''  held  admissible,  not  as  showing  un- 
due influence,  but  as  showing  the  effect  on  his  mind  of  whatever  undue 
influence,  if  any,  was  used  to  induce  him  to  execute  the  will.    Id. 

9.  Insanity  of  testator:  burden  of  proof.    The  burden  of  proof  of 
•     insanity  in  the  case  of  a  will,  equally  with  that  of  a  deed  or  contract,  is 

upon  the  party  alleging  it,  and  who  claims  the  benefit  of  the  fact  when 
established.    Id. 

10.  Realty  treated  as  personalty.  While,  under  the  provisions  of  a 
will,  realty  directed  to  be  sold  may  sometimes  be  treated  as  personalty, 
the  facts  in  this  case  do  not  warrant  the  application  of  the  rule.  Had- 
ley  V.  StuaH,  267. 

11.  Acceptance  of  terms  of  by  burvtvino  spouse:  statute  strictly 
FOLLOWED.  Under  §  §  2440  and  2452  of  the  Code,  the  interest  of  the 
surviving  husband  or  wife  in  the  estate  of  the  deceased  spouse  is  not  af- 
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fected  by  a  will,  unless  consent  thereto  is  entered  of  record  within  six 
months  after  notice  of  the  provisions  of  the  will.  Consent  and  accep- 
tance are  not  sufficient  without  the  record  entry;  and  the  record  cannot 
be  made  after  the  expiration  of  the  six  months.  Baldozier  v.  Haynes, 
hi  Iowa,  68;^,  followed.  In  this  case,  the  executors  of  the  deceased  wife 
sought  to  have  the  consent  of  the  husband  enter*»d  alter  his  death,  as 
agamst  his  administrator.    Huston  t\  Lane,  291. 

12.  Conveyance  in  nature  of:  revocation.    See  Conveyance,  6. 

13.  Devi  Shi  TO  unincorporated  CHDRcu:  how  par  valid.  Where  there 
is  a  devise  of  retil  estate  to  a  church  incapable  of  taking  the  title,  be- 
cause not  incorporated,  the  devise  is  not  void,  but  the  lejral  title  descends 
to  the  heirs,  charged  with  the  trust,  which  they  will  be  required  to  ex- 
ecute; or  a  court  of  equity  will  appoint  a  trustee  to  execute  the  trust, 
until  the  church  l>ecomes  incorporated,  and  acquires  thecapadty  to  hold 
the  le^l  title;  following  Johnson  v,  AfaijneA  Iowa,  180;  but  the  church 
in  such  case  cannot  take  more  than  one-fourth  of  the  estate  of  a  testator 
who  leaves  a  wife,  child  or  parent.  Code,  §  1101.  Bgera  v.  McCart- 
ney, 339. 

14  Devise  to  corporation:  limitation  of  where  thsrs  arb  heirs. 
See  13,  ante. 

WITNESS. 

1.  Credibility  of  ab  affected  by  intoxication.    See  Evidence,  47. 

2.  Subpcenaed  from  without  the  state:   mileage:   liability  of 

COUNTY  IN  CRIMINAL  CASE.    Where  a  witness  is  subpoenaed  from  be- 
yond the  jurisdiction  of  the  court,  while  in  a  civil  case  his  mileage  in  I 
reaching  the  court's  jurisdiction  could  not  be  taxed  to  the  party  who  did  ^ 
not  subpoena  him,  he  mi^jht  recover  it  from  the  party  who  did  subpoena 
him,  as  for  service  rendered  and  expense  incurred  at  his  requests    And 
in  a  criminal  case,  where  he  is  subpoenaed  from  beyond  the  state  lines,                              » 
to  testify  on  behalf  of  the  state  in  a  case  where  the  defendant  is  found 
not  guilty,  if  he  obeys  the  subpoena,  he  may  recover  of  the  county,  in 
addition  to  his  per  diem  and  mileage  within  the  state,  mileage  at  the 
same  rate  for  the  distance  from  his  place  of  residence  to  the  state  line. 
West/all  V.  Madison  County  426. 

8.  Not  compelled  to  divulqb  religious  opinioxb.  See  Evidence,  60, 62. 
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